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OF  A  DEVISE. 

THE  last  mode  of  conveyance  by  which  real  property 
may  be  transferred  from  one  person  to  another  is  by 
Dbvise,  or  '^  disposition  contained  in  a  man's  last  will 
and  testament  V 

In  considering  this  species  of  conveyance,  I  shall  inquire 
into, 

I.  The  Origin  of  a  Devise. 
II.  Who  may  devise  Land. 

III.  What  Person  may  take  by  Devise. 

IV.  What  Property  may  be  the  Subject  of  a 

Devise. 
V.  What  Estate  or  Interest  may  be  devised. 
VI.  What  Estate  or  Interest  may  be  limited 

OR  CREATED  BY  DbVISB. 

VII.  Of  the  Formalities  required  to  attend  a 

Devise. 

VIII.  The  ^(£ANs  by  which  a  Devise  may  fail  of 

taking  Effect;  including  the  Doctrines 
of  Revocatio:n  and  Republication  of  De- 
vises. 


DEVISE. 


vol*  T. 


2  Blac.  Com.  373. 
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DEVISE. 

—  I.  Of  the  Origin  of  Devises. 

Since  by  nature  all  were  in  a  state  of  equality,  inde- 
pendent on  each  other,  they  must  have  had  the  same  right 
to  all  things  necessary  for  the  support  of  life ;  but  when 
any  one  by  his  industry/  acquired  any  thing  out  of  the 
common  stock,  it  thenceforth  became  his  own ;  and  no 
one  could  dispossess  him  of  it,  without  manifold  injustice^. 
Hence  wo  may  infep,  that  every  man  had  an  absolute  pro- 
perty in  those  things  which  he  had  acquired  by  his  in- 
dustry ;  but  as  aU  men  could  not  easily  provide  themselves 
with  every  necessary  for  life,  (for  every  place  did  not 
produce  all  ^ings  for  clothing,  food,  8cc.)  men  were  wont 
either  to  seize  upon  what  their  neighbours  possessed,  or 
to  exchange  the  productions  of  tbeir  several  soils,  as 
opportunity  offered ;  but  to  prevent  the  tumults  which 
arose  from  the  former  Mode  of  trani^fer,  it  was  judged  most 
reasonable  to  establish  the  latter,  by  which menwete  allowed 
to  transfer  any  share  of  their  fruits  or  possessions^  in  lieu 
of  any  thing  which  they  stood  more  in  need  of'.  Now  the 
ways  of  transferring  property  must  be  either  by  alienation 
in  the  life  of  the  possessor,  or  by  testament  after  his 
death.  The  former  privilege  Was  acknowledged  at  a  very 
early  period,  but  the  latter  method  of  transferring  property 
was  not  so  easily  allowed;  and  it  has  been  disputed, 
whether  testaments  owe  their  original,  to  the  natural  or 
a  positive  law.  For  since  things,  over  which  a  right  of 
property  was  first  established,  were  intended  only  for  the 
uses  of  men  in  this  life,  it  was  thought  sufficient,  to  that 
end,  to  allow,  the  oocufHer  the  command  of  his  possessions 
.  during  his  life,  without  giving  him  the  privilege  of  dis-^ 
posing  of  them  after  his  death  \  But,  on  the  other  side, 
if  W&  consider  that  men  are  under  a  legal  as  well  as  a 
moral  obligcition  to  provide  for  their  children,  as  well  as 

^  Doct.  and  Stud.  dial.  2,        ^  Oilb.  Dev.  2. 
c.  ^2.  .  ^  Ibid.  3. 
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DEVISE,  mnd  devise  away  estatefif  froni  the  collateral  heir,  this  soon 
produced  an  excess  of  wealth  in  some,  and  of  poverty  in 
others :  which,  by  a  natural  progression,  first  produced 
popular  tumults  and  dissentions ;  and  these  at  length  ended 
in  tyranny^  and  the  utter  extinction  of  liberty ;  which  was 
<}uickly  followed  by  a  total  subversion  of  their  state  and 
nation.  On  the  other  hand,  it  would  seemhard*  on  account 
of  some  abuses,  (which  are  the  natural  consequence  of  free 
agency,  when  coupled  with  human  infirmity)  to  debar  the 
owner  of  lands  from  distributing  them  after  his  death  ad 
the  exigence  of  his  family  affairs,  or  the  justice  due  to  his 
creditors,  may  perhaps  require.  And  this  {liower,  if  pru- 
dently managed,  has  with  us  a  peculiar  propriety ;  by 
preventing  the  very  evil  which  resulted  from  Solon's  insti« 
tution,  the  too  great  accumulation  of  property,  which  is 
the  natural  consequence  of  our  doctrine  of  succession  by 
primogeniture,  to  which  the  Athenians  were  strangers.  Of 
this  accumulation  the  ill  effects  were  severely  felt  even  in 
the  feodal  times :  but  it  should  always  be  strongly  dis* 
eouraged  in  a  commercial  country,  whose  welfare  depends 
on  the  number  of  moderate  fortunes  engaged  in  the  ex- 
tension of  trade. 

That  the  power  of  devising  land  existed  among  the 
Saxons^  in  the  fullest  extent,  appears  by  the  will  of  Athel- 
stan  AtheUng,  son  ofkingEthelred^,  anno  1015;  and  that 
of  Bythric*^;  and  also  by  the  will  of  Leofwine',  dated 
15th  May  998;  one  testamentary  clause  of  which  is, 
<'  Dedi  etiam,  &c.  et  meum  patumui^  [quondam]  Leoftcari 
capitale  domicilium  in  Purlea,  et  quicquid  eidem  pertinet ; 
et  si  Eadwolda  filius  diutiup  vixerit  quam  ipsa,  ipsi  cedat; 
si  ilia  diutius  vixerit,  et  ita  Deus  volet,  cedat  exinde  ei, 

« 

^  Bac.  on  Oov.  4to.  edit.  Laws  et  Doomsday  Book. 

108 ;  Somn.  84,  89 ;  Spelm.  ^  Lamb.  Peramb.  49a ;  et 

Treat.  Feuds,  22 ;  Wright's  Textus  Roffensis,  published 

Ten.  172.  by  Heame. 

^  Transcribed  in  Appendix  ^  Madd.  Form.  Ang.  421 . 
to  Somn.  1 1,9 ;  e^  viae  Saxon 
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qui  postillam  pnestantior  sit  de  nostra  cognatione/'  Scc.      D£VIS£. 
But  it  appears  from  Glanville",  that  in  this  time  a  man  in  ' 

extremU  could  not  by  devise  give  away  from  his  heir  even 
a  reasonable  part  of  his  land,  (virhich  he  was  allowed  to 
give  away  by  an  act  taking  effect  in  his  life-time) ;  bat  if  he 
made  such  a  gift  tn  extremis,  the  presumption  of  law  wacF^ 
that  the  party  was  not  of  sound  discretion,  and  that  his 
act  was  the  consequence  of  insanity,  not  of  cool  delibera>- 
tion.  But  a  gift  made  in  ultima  voltmtate  was  good,  if 
assented  to  and  confirmed  by  the  next  heir.  But  as  tenants 
could  not,  by  the  feudal  law,  alien  the  tenancies  without 
the  licence  and  consent  of  their  lord,  when  that  system 
became  part  of  the  law  of  England,  this  power  of  disposing 
by  will,  (in  whatever  degree  it  before  existed)  as  well  as 
every  other  mode  of  alieidng  lands,  was  altogether  incom- 
patible with  the  existence  of  that  tenure ;  therefore  the 
power  of  disposing  of  real  property,  as  well  by  vnll  as 
otherwise,  must  have  generally  vanished  immediately  upon, 
or  soon  after  that  event. 

Some  exceptioils,  indeed,  there  were  to  this  general  re- 
striction of  alienation,  which  were  founded  either  on  the 
local  customs  of  particular  places,  that  were  not  subjected 
to  military  tenure,  or  on  privileges  retained  by  particular 
parts  of  the  Jungdom,  with  the  consent  of  the  first  William. 
Of  the  former  description  were  the  cities  of  London,  York 
and  Oxford,  and  many  other  cities  and  boroughs ;  by  the 
customs  whereof  the  lands,  tenements  or  hereditaments, 
lying  or  being  within  the  same,  might  be  disposed  of  by 
will ;  for  this  was  a  custom  annexed  to  the  land,  and  not 
to  the  person". 

°'6lanv.lib.7,c.i,foL449  stand.   See  Maddox  Form. 

Plowd.4i4,b;  Dyer,  i{27,b;  Ang.Dissert.  on  Charters,  2, 

but  see  Bac.  on  Gov.  c.  62,  note  E. 

fol.  126;  but  in  the  Anglo  "  Dr.  and  StuJ.  c.  7,  1*7; 

Saxon  times  devisors  some-  Fitz.  Jf  at:  Brev.''  459^  4^^ ; 

times  are  found  to  pray  their  Bro.  tit.  Dev.  43,  51 ;  Ibid*, 

lords  that  their  wills  may  tit.  Customs,  41.^ 
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DEVISE.  Of  the  latter  description,  were  lands^  tenements  or  here* 

'■ — ■ — ^""^  ditaments  holden  in  gaydkiitd. 

But  some  doubts  have  been  entertained  whether  this 
custom  of  devising  was  incident  to  that  species  of  tenure, 
or  frKether  itSvas  a  local  custom  of  Kent,  independent  of 
and  collateral  thereto.  This  point  was  much  litigated  in 
the  case  of  Launder  and  Brooks,  and  it  was  at  length 
agreed  that  this  was  a  part  of  the  custom  of  Kent°. 

Terms  for  years,  and  all  chattel  interests,  ako  were  not 
affected  by  this  consequence  of  the  introduction  of  feuds, 
they  being,  on  account  of  their  original  insignificance, 
deemed  personalty,  and,  as  such,  capable  of  disposition  by 
will. 

But  although  the  feudal-  restraint  on  alienation  could 
not  but  yield  to  the  importunities  of  a  people,  who  were 
constantly  seizing  upon  every  conjuncture  that  opened  the 
least  prospect  of  obtaining  from  the  crown  the  re-establish- 
ment  of  their  ancient  and  venerable  laws,  (the  suspension 
of  which,  as  to  alienation,  seems  to  have  been  of  all  others 
the  most  obnoxious  intrusion),  and  the  statute  of  quia 
emptores  ierrarum,  by  which  the  restraint  on  alienation  was 
in  a  great  degree  removed,  was  procured ;  yet  the  restraint 
on  devising  continued  for  sevei^al  centurite ;  the.  cause  of 
which  has  been  imputed  partly  to  an  apprehension,  that 
the  infirmity  and  consequent  imposition  to  wiiick  a  testa* 
tor  was  exposed,  rendered  such  devise  suspicious;  imd 
partly  to  this  species  of  conveyfince  not  being  att^i^ed 
with  that  general  notoriety  and  public  designation  of  the 
successor^  which  in  descents  is  apparent  to  the  neighbour* 
hood,  and  which  the  simplicity  of  the  common  la^  always 
required  in  every  transfer  and  new  acquisition  of  property, 
but  which  did  not  exist  in  the  case  of  a  devise  ^.    But 

•  Launder  v.  Brooks,  Cro.  225,  233 ;  Balk,  237 ;  Rob. 

Car.  56j;S.  C.  2  Sid.  154;  Gavelk.  242. 

Wiseman  v.  Cotton,   1  Sid.-  ^  l  Rol.  Abf . 608 ;  1  Blac. 

77,136;  Hard.  325;  Raym.  Com.  374,  375;    Wright's 

69,  76;  1  Lev.  79;  Fitzgib.  Ten.  173 ;  Gilb.  Dev.  6. 
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whatever  incoxrreiiiettces  might  be  iacident  to  this  mode  of  DEVISE, 
alienaticm  to  take  effect  after  the  death  of  the  owner,  it  was 
soon  foond  that  there  was  no  other  way  of  rendering  jreal 
property  subsenrient  to  the  casualties  that  arise  in  family 
affiurs ;  for  in  direct  successions  ab  iniestato  of  real  estates, 
the  auccession  was  governed  by  the  political  conidequences  , 
of  a  positive  system,  which  constituted  the  eldest  son  only 
heir^.  And  among  collaterals,  not  all  the  next  of  kin,  but 
one  was  heir,  to  the  exclusion  of  many  in  the  same  and  « 

many  in  a  nearer  degree.  Single  contract  creditors  were 
not  entitled  to  be  paid  their  debts,  and  other  hardships 
arose :  but  the  devising  power  removed  all  these  difficul- 
ties, by  ^aabling  a  man  to  do  juETtice  to  his  family  and 
creditors.  During  the  suspension  of  this  power,  therefore, 
which  continued  from  the  reign  of  Hen.  2,  to  the  latter  end 
of  that  of  Hen.  8,  the  necessity  of  family  .arrangement 
made  the  people  ready  to  receive  widi  avidity  any  con- 
trivance to  reinstate  them  in  the  possession  of  the  valuable 
privilege  of  devising :  and  the  ingenuity  of  ecclesiastics 
soon  furnished  them  with  the  means  by  which  th^y  might 
substantially,  though  not  directly,  enjoy  this  privilege, 
under  colour  of  a  declaration  of  uses ;  an  invention  adopted 
by  them  from  the  civil  law,  to  evade  the  statutes  of  mort- 
main ;  and  which  the  clergy,  who  found  men  w^e  most 
liberal  to  the -church  when  they  could  enjoy  their  woridly 
possessions  no  longer,  enforced  as  binding  upon  the  con- 
science, and  therefore  solely  cognizable  in  the  court  of 
Chancery  where  they  generally  sat.  JSut  at  length  this 
practice  was  checked,  not  accidentally,  but  designedly,  by 
the  statute  of  the  97th  Hen.  8,  which  by  transferring  the " 
possession  or  legal  estate  to  the  use,  necessarily  and  com- 
pukively  consolidated  them,  and  so  had  the  effect  of 
wfaoll/  destro^ng  all  distinction  between  them,  till  the 
means  lo  evade  this  statute,  and,  by  a  very  strained  con-^  • 
siruction,  to  make  its  operation  dependeift  on  the  intention 

^  Per  Lord  Mansfield,  1  Burr.  420. 

B  4 


8  BLEilfENTft  OF  [BOOK  IV.    PABT  I. 

DEVISE.  of  parties,  waa  invented.  The  consequence  was,  that 
'  lands  generally  once  more  became  unalienable,  unless  by 
conveyance,  to  take  effect  in  the  life-time  of  the  proprietor. 
However,  the  bent  of  the  times  inclined  so  strongly  in  favour 
of  alienation,  and  the  necessity  of  there  being  some  mode 
by  which  men  might  render  their  property  subservient  to 
family  purposes  was  so  obvious,  that  the  legislature  found 
it  necessary,  within  a  few  years,  in  the  31st  of  Hen.  8,  to 
interpose  in  the  regulation  of  this  species  of  conveyance ; 
and  the  crown  was  easily  prevailed  on  to  give  its  assent, 
by  a  statute  made  for  that  purpose,  to  the  establishment 
of  devises ;  especially  as  it  waa  done  in  a  manner  that 
could  be  but  of  small  detriment  to  the  military  tenures, 
which  were  then  upon  their  decline  in  this  country.  The 
statute  was  afterwards  explained  by  another,  made  in  the> 
34th  yewr  of  the  same  prince's  reign.  And  it  was  after- 
wards found  necessary,  to  add  still  fturtheV  regulations  to 
this  mode  of  conveyance,  by  the  statute  of  frauds  and 
■  perjuries,  passed^  in  the  20th  year  of  the  reign  of  Charles  2, 
all  of  which  will  be  stated  in  a  subsequent  page. 

II.  What  Persons  are  capable  of  devising 

Lands. 

It  may  be  observed,  in  general,  that  all  persons  who 
may  convey  lands  by  deed,  may  likewise  devise  them,  if 
not  disqualified  by  the  express  words  of  the  statutes  of 
wills,  or  by  wanting  the  actual  or  supposed  power  of  voli- 
tion, from  coverture,  the  being  under  the  age  of  twenty-One, 
idiocy,  non-sane  memory,  or  duress  ^ 
.i4&d5Hea.8>      The  32  Hen.  8,  c.  1,  which  for  the  sake  of  distinction 

is  usually  called  the  first  statute  of  wills,  makes  no  provi- 
sion as  to  these  disqualifications,  but  enacts  generally, 
"  that  aU  and  every  person  and  persons  having  any  lands, 
tenements,  &c.  shall  have  power  to  give,  dispose,  will  and 
devise,"  leaving  it  to  construction  to  determine  who  shall 

'  Pow.  Dev.  139. 
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be  included  id  the  description  of  '*  all  and  every  person      DEVISE, 
and  persons."    But  upon  the  construction  of  statutes^  the  " 

mere  letter  is  not  to  be  considered,  but  the  internal  mean- 
ing and  sense  of  the  legislature ;  for  oftentimes  cases 
within  the  letter  of  a  statute  are  not  within  the  sense,  the 
sense  being  sometimes  more  confined  and  contracted  than 
the  letter,  and  sometimes  more  large  and  extensive.  The 
extending  or  diminishing  the  operation  of  the  words  of  a 
statute  is  called,  in  law,  construing  it  according  to  the 
equity  of  the  statute,  which  equity  implies  the  enlarging 
or  diminishing  the  letter  according  to  legal  discretion,  so 
as  to  embrace  all  the  purposes  which  the  statute  had  in 
view  to  attain.  And,  therefore,  where  the  letter  of  the 
statute  of  the  32d  Hen.  8,  empowers  **  all  and  every  per-  * 
son,  &c.  to  will  and  devise,"  the  equity  of  the  law  corrects 
these  general  words,'  and  restrains  them  to  comprehend 
only  such  persons,  as  by  the  rules  of  the  common  or  statute 
law  could,  previous  thereto,  alienate  lands  by  other  kinds 
of  conveyances;  and,  as  before  the  statute  of  uses,  no 
person,  unless  under  particular  local  customs,  was  suffered 
to  pass  the  use  by  will,  who  could  not  by  legal  conveyance 
pass  the  land  itself,  so,  after  the  statute  of  wills,  no  person 
was  held  to  be  empowered  to  pass  lands  by  will  to  take 
effect  after  his  death,  who  could  not  pass  the  lands  by 
other  convejrance  during  his  life.  Although,  therefore,  the 
3i2d  Hen.  8,  gave  power  to  every  person'  having  land  to 
devise  it,  anijl  made  no  exception,  nor  created  any  parti- 
cular qualification,  yet  the  law  operated  on  those  general 
words  and  restrained  them>  saying,  no  person  disabled  by 
the  common  law  to  dispose  of  their  property  by  other 
conveyance  should  devise  it ;  hence,  in  expounding  that 
statute,  a  woman  covert,  person  under  twenty-one,  idiot, 
or  person  of  non-sane  memory,  was  considered  as  not  com- 
prehended under  these  general  words*.  To  remove  all 
doubts  upon  this  head,  however,  it  was  expressly  enacted 

•  Dyer,  354,  b ;  1  Ves.  300. 
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1>y  the  exfdanatory  statute  of  34  Hen.  8^  c.  5,  s.  14,  "that 
wUh  or  testaments  made  of  any  manors^  lands,  tenements 
or  hereditaments^  by  any  woman  covert,  or  person  within 
the  age  of  twenty-one  years,  idiot,  or  by  any  person  of 
non-^ane  memory,  shall  not  be  taken  to  be  good  or  eflfec- 
taal  in  law." 

The  disqualification  arising  from  being  under  -the  age  of 
twenty-one,  is  founded  on  a  presumed  want  of  discretion 
in  persons  in  the  eady  stage  of  life  to  dispose  of  their 
property :  the  law,  therefore,  in  compassion  to  the  weak- 
ness of  their  judgment,  has  utterly  disabled  them  from 
conveying  and  transferring  their  inheritance  or  freehold, 
until  the  judgment  has  arrived  at  maturity :  and,  as  the 
law  cannot  weigh  witii  precision  the  particular  ability  and 
judgment  of  each  individual,  and  it  would  be  inconvenient 
and  dangerous  to  entrust  any  court  to  determine  upon  per- 
sonal discretion  at  different  ages,  as  diffaorent  persons  might 
entertain  a  variety  of  opinions  of  an  infrunt's  ability  and 
judgment,  it  has  wisely  laid  it  down,  as  a  fiict  to  be  pre- 
sumed and  not  to  be  denied,  that  all  men  under  die  age 
of  twenty-one  shall,  in  common,  lie  under  this  imputation  of 
want  of  discr^on ;  and,  therefore,  in  4he  execution  of  all 
instruments,  the  right  to  conv^  real  property,  wheflier  it 
originates  'by  oonnaen  law,  general  custom,  «or  statute, 
imphes,  ^prtmAfacie,  that  the  persons  conveying  are  of  full 
age,  and,  unless  they  are  eo,  the  instrument  will  not  be 
vUlid.  .     . 

Sut»  if  there  be  a 'local  custom,  tiiat  all  lands  andieiie- 
mente  wHhin  such  a  precinct,  he.  shall  be  devisable  by  all 
persons  who  shaU  be  of  the  age  of  fifteen  years,  or  above 
such  age,  a  devise  made  of  :land8  or  tenements  by  one  of 
such  age  is  good^  (1).    And  in  reckoning  die  age  of  an 

«  Perk.  221 ;  M.37  H.  6,  5. 


(1)  And  it  should  seem  that,  in  pleading  a  will  by  an 
infant,  a  certain  age  must  be  set  down,  that  the  court  may 
judge  it  an  age  ofdiscretion ;  and  it  must  not  be  left  upon 

telling 
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infant,  the  day  of  his  birth  shall  be  reckoned  exclusive :       DEVI8£k 
thus  if  he  were  born  the  isth  of  February  1608,  this  month 
twenty-one  years  after  he  wiD  be  of  full  age,  the  14th  of 
Febntaiy". 

The  disquaUfication  of  idiocy  is  founded  on  the  actual   idiocj. 
incapacity  of  the  person,  and  is  a  common  law  disability*. 
An  idiot,  or  natural  fool,  is  one  that  hath  no  undeiBtanding 
from  his  nativity,  and  therefore  is  by  law  presumed  never 
likely  to  attain  any  ^  :  for  which  reason  the  custody  of  him 
and  of  his  lands  was  formerly  vested  in  the  lord  of  the 
fee  * ;  and  still,  by  special  custom  in  some  manors,  the 
lord  shall  have  the  managing  of  idiot  and  lunatic  copy- 
holders; but  the  17th  Edw.  2,  eg,  directs  (in  affirmance 
of  the  common  law)  that  the  king  shall  have  ward  of  the 
lands  of  natural  fools,  taking  the  profits  wilbout  waste  or 
destruGtioti,  and  shall  find  them  necessaries ;  and,  after  the 
death  of  such  idiots^  he  shall  render  the  estate  to  the  heiisy 
in  order  to  prevent  such  idiots  from  aliening  their  lands 
tnd  their  heirs  from  being  disinherited*.  But  a  man  is  not 
an  idiot,  if  he  halb  any  glimmering  of  reason,  so  that  he 
can  tell  his  parents,  his  age,  or  number  twenty  pence,  or 
the  like  C(Mnmon  matters  ^.      A  man  who  is  bom  deaf, 
dumb  and  blind,  is,  hdweyer,  looked  upon  by  the  law  as 
in  Uie  same  state  with  an  idiot,  he  being  supposed  incapable 
of  any  understanding,  as  wanting  those  senses  whidi 
furnish  the  human  mind  wilh  ideas  ^. 

The  third  natural  diaqua^cation  is  that  of  being  of 
aoiHnaie  memory,  and  is  likewise  founded  on  the  actual 

■  Herbert  v.  Torball^  i  Sid.  •  4  Rep*  1 26. 

142;  S.  C.  Raym.  84.  **  F.N.  B.  233. 

*  Dyc»  143>1>*  203,  b.  '  Co.  lit.  42;  FJet.  1.  6, 
^  Met.  1. 1,  c.  1 1,  s*  10.  c.  40. 

*  Dyer,  302. 

telling  twBlve  penee,  or  measuring  a  yard  of  cloth  ^  for, 
custom  cannot  abrogate  the  law  of  nature.  Hob.  225 ; 
Rob.  Oavelk.  224 ; ,  39  Edw.'S,  IJ,  b ;  13  Edw.  3 ;  Fitst. 
Dum.  fiiit  inf.  setat.  3 ;  ig  Edw.  2  ;  Godb.  14. 
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incapacity  of  the  person  devising  to  do  any  act  relating  to 
the  disposition  of  his  property,  and  consequetitly  is  a  com** 
mon  law  disability  *•  It  is  therefore  necessary  that  every 
one  must  be  of  good  and  sane  memory  at  the  time  of  dis- 
posing of  his  property.  And  it  is  not  sufficient  that  the 
testator  be  of  memory,  when  he  makes  his  will,  to  answer 
fiuniliar  and  usual  questions,  but  he  ought  to  have  a  dis- 
posing memory,  so  that  he  is  able  to  make  a  disposition  of 
his  lands  with  understanding  and  reason ;  and  that  is  such 

4 

a  memory  which  the  law  calls  a  sane  and  perfect  memory  ^^ 
And  what  shall  be  said  to  be  a  sane  and  perfect  memory  at 
the  time  of  devising  of  land,  is  a  question  to  be  determined 
at  common  law  ^ 

The  fourth  disqualification,  expressly  enacted  by  the 
statute  of  34  Hen.  8,  is  coverture,  which,  as  has  been  said^ 
is  a  civil  disqualification  at  common  law,  arising  from  want 
of  power,  or  free  agency  s ;  for  the  law,  having  put  a  wife 
under  the  obedience  of  her  husband,  and  submitted  her  will 
to  his,  presumes,  (and  admits  no  evidence  to  the  contrary,) 
all  acts^  done  by  her  during  coverture,  to  be  done  by  th^ 
constraint  of  her  husband,  and  to  be  his  acts  and  not  hers; 
and,  consequently,  infers  that  she  wants  free-will  as  the 
others  want  judgment*^.  And  therefore  it  has  been  holden, 
that  a  feme  covert  cannot  devise  to  her  husband ;  for  that 
would  be  the  act  of  the  husband  to  convey  the  land  to 
himself.  So,  in  2g  Edw.  3,  where  a  woman,  seised  of 
lands  devisable,  took  a  husband,  and  had  issue,  and  de* 
vised  lands  to  the  husband  for  his  life,  and  died,  and  a 


•'  Cro.  Jac.  497;  Dyer, 
148,  b. 

•  Marquis  of  Winchester'^ 
case,  6  Co.  23 ;  Dyer,  7a,  a, 
in  margin,  per  Coke ;  1  Cb. 
Rep.  13;  Comies's  case, 
Moore,  760. 

^  6  Co.  23,  b. 

«  4  Co.  61,  b  ;  Hob.  225; 
Co.  lit.  1 1 2,  b. 


*  Dy.  354,  pi.  34  ;  Swinb. 
88. 

*  3  Edw.  3,  tit.  Dev.  Bro. 
43,  so  cited  Oodb.  15;  but 
4  Co.  Rep.  61,  cites  same 
case,  3  Edw.  3,  Dev.  1 2 ;  but 
see  Bro.  Dev.  34,  which  is 
the  case  referred  to;  and  S.P« 
Bro.  Dev.  33,  and  31  Ass.  3. 
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writ  of  waste  was  brought  against  Urn  as  tenant  by  the  devise. 
coortesy,  it  was  holden  that  it  did  he,  and  that  he  was  not 
in  by  the  devise  K  And  a  custom  set  up  that  qualibet 
fxmina  viro  co-operta  might  devise  land,  whereof  she  was 
seised  in  fee  according  to  the  custom  of  the  manor,  to  her 
husband,  and  surrender  it  in  the  presence  of  the  reeve  and 
six  other  persons ;  was  disallowed,  the  court  being  of  opi- 
nion that  the  custom  was  unreasonable,  because  it  could 
not  have  a  lawful  commencement' ;  for  it  should  be  in- 
tended  that  the  wife,  being  sub  potestate  virt,  did  it  by  the 
coercion  of  her  husband.  That  the  same  law  was  of  a 
custom,  that  the  wife  might  lease  to  her  husband. 

But,  if  the  husband  be  banished  for  his  life  by  act  of 
parliament,  the  wife  may  make  a  will".  For  the  husband 
being  by  act  of  parliament  banished  for  life,  the  wife  may 
in  all  things  act  as  a  feme  sole,  and  as  if  h^r  husband  be 
dead,  the  necessity  of  the  case  requiring  that  she  should 
have  such  power. 

And  now,  since  the  authority  of  courts  of  equity  has 
been  fully  established,  and  the  doctrines  of  powers  and 
trusts  extended  to  answer  those  purposes  of  family  ar- 
rangement which  could  not  be  obtained  whilst  the  strict- 
ness of  common  law  conveyances  prevailed,  modes  have 
been  adopted  by  which  femes  covert  may,  by  agreement, 
retain  or  procure  in  that  situation  the  same  powers  over 
their  own  estates,  real  as  well  as  personal,  as  they  possess 
whilst  sole.  And  if  such  agreement  be  made  before,  mar- 
riage, it  may  be  done  without  a  fine  or  recovery ;  but  if 
after  marriage,  there  must  be  a  fine  levied,  or  recovery 
suffered;  because  the  property  of  a  feme  covert,  pending 

^  Cited  Qodh.  15  5  «^  wVf.  14,  tit.  Dev.  Hen.  3,  et  note, 

Fitz.  Abr.  tit.  Dev.  15 ;  Bro.  said  there,  that  femes  covert 

tit.  Test.  13;  S.C.  lib.  Ass.  may  devise  by  custom  of 

31, 185,  a.  3.  London ;  but  it  seems  to  ap- 

'  Skepwith's  case,  Godb.  ply  to  chattels  only. 

14,  pL  29  ;    Ibid.  143,  pi.  ■*  Countess  of  Portland  v. 

178;  sed  Dtd.  3  Com.  Dig.  Prodger,  a  Vem.  104. 
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DEVISE,      the  corvertare,  cannot  be  affected  by  any  act  of  herself  or 
^"  '  her  husband,  unless  through  the  medium  of  those  species 

of  common  assurance. 

There  aie  two  modes  of  settlement  equally  apt  for  this 
purpose ;  viz.  either  by  way  of  ta'ust,  or  by  way  of  power  ' 
over  an  use  *•  First,  by  way  of  trust,  as  if  a  woman  having 
a  real  estate,  by  a  proper  conveyance,  convey  the  same,, 
either  before  or  after  her  marriage,  to  trustees,  in  tnist  for 
herself  during  her  coverture  for  her  separate  use,  and, 
afterwards,  that  it  shall  be  in  trust  for  such  person  as  she 
shall,  by  any  writing  under  her  hand  and  seal,  or  writing 
in  nature  of  a  will,  appoint,  and  in  default  of  appointment, 
for  her  heira ;  and  then  many,  and  make  such  appointment 
accordingly:  this  will  be  a  good  declaration  of  the  trust, 
and  a  court  of  equity  will  support  it ;  and  no  conveyance 
can  be  made  to  the  heir  at  law  contrary  to  this  direction 
to  the  trustees. 

Secondly,  by  way  of  power  over  an  use  (which  is  the 
most  usual  mode  of  making  such  settlement).  As  if  a 
woman  convey  fm  estate  to  the  use  of  herself  for  life,  re- 
mainder to  the  use  of  such  persons  as  .she  by  writing,  &c. 
shall  appoint,  and  in  default  of  appointment,  to  her  own 
right  heirs;  the  execution  of  such  power  reserved  to  her 
will  be  supported  in  eqaity. 

Ami,  in  the  case  of  Scuthby  v.  Stonehouse,  Lord  Hard- 
wicke  was  clearly  of  opinion,  that  such  writing,  in  nature 
of  a  will,  made  by  a  feme  covert  by  virtue  of  a  power  re- 
served to  her  in  a  settlement,  was  good**.  And^  his  Lord- 
ship, in  delivering  his  *  opinion,  observed,  <hat  these  ap- 
pointments through  the  medium  of  powers  being  mere 
modifications  of  uses,  originaUy  fell  under  the  jurisdiction 
of  courts  of  equity  only ;  for  before  the  statutes  relating 
to  uses,  courts  of  law  could  neither  judge  of  the  conside- 
vation  upon  whidi  uses  arose,  nor  of  any  conveyance  of 

.   "  sVes.  191.  ^  Sauthfy  v.   Stofmbcm^ 

2  Ves.  612. 
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uses.     Bat  the  seyeral  Btatotes  respecting  usee,  and,  par-       dbviss. 
ticularly  that  of  the  27th  Hen.  8,  by  transfening  uses  into  '    - 

possession,  incorporated  the  estate  and  the  nse  together ; 
in  consequence  of  which  uses,  and  consequently  powers, 
which  are  modifications  of  them,  become  legal  estates, 
9Jod  may  be  jodged  of  in  courts  of  law.  When  these 
powers  were  first  brought  under  the  jurisdiction  of  the 
common  law,  by  the  statute  27  Hen.  8,  they  were  taken 
too  strictly  in  point  of  circumstances,  and  being  con- 
sidered as  in  some  degree  analogous  to  auliiorities  over 
the  legal  estate,  the  formaticm  and  execution  of  them  were 
in  consequence,  rigidly  investigated.  But  of  late  the  courts 
of  law  have  considered  them  in  a  more  fisLVOurable  light 
than  heretofore,  and  viewed  them  more  properiy  as  part  of 
the  old  dominion  which  the  owner  of  the  estate  reserves 
to  himself  upon  the  creation  of  the  estate  for  life,  or  other 
estate  to  which  they  are  annexed;  which  construction 
seems  most  consonant  to  natural  reason  and  the  intent 
tion  of  the  parties.  'Hie  courts,  therefore,  now  so  modify 
them  as  to  indulge  persons  in  any  reasonable  limitations 
or  dispositions  of  their  own  property,  so  long  as  those 
limitations  have  not  for  their  object  the  tying  it  up  for  a 
longer  period  of  time  than  the  policy  of  the  common  law 
permits.  Now  it  has  been  before  observed,  that  every 
power,  when  executed,  takes  its  effect  by  virtue  of  tiiat 
eacec«rtion  of  the  power,  as  if  the  limitation  in  the  instru- 
melit  of  appointment  had  been  contained  in  the  deed 
creating  the  power;  and,  consequently,  if  the  a.utkor  of 
the  power  has  an  estate,  at  the  time  of  creating  the  power, 
out  of  which  he  can  then  carve  such  an  estate,  as  the  power 
hfM  for  its  object,  the  creation  of  that  estate  will  spring  up 
wh^n  it  is  executed ;  as-^e  power  wifi  then  operate,  as  to 
its  effect,  on  the  estate  out  of  which  tiie  limitation  is  to 
ame,  as  if  it  had  been  limited  when  the  power  was  created. 
Now,  if  the  creator  of  a  power,  at  the  time  of  making  the 
settlement  in  which  it  originated,  were  a  feme  sole,  there 
can  be  no  doubt  but  that  she  might  then  exercise  any  act 
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DEVISE,      of  ownership  upon  that  property,  or  make  any  contract 
■  relating  to  it ;  she  might  dispose  of  it  to  whom  or  in  what 

mamier  she  pleased ;  why,  then,  when,  a  feme  sole,  con* 
tracting  as  tp  the  disposition  of  her  property,  instead  of 
immediately  limiting^  it  to  a  particular  person,  limits  to  a 
person  or  persons  to  be  afterwards  appointed,  the  dispO"*^ 
sition  of  the  property  is  considered  as  taking  place  then, 
though  the  nomination  of  the  appointee  of  it  is  not  made 
until  the  execution  of  the  power  by  the  actual  appoint* 
ment;  so  that  the  deed  of  settlement,  and  not  the  deed  of 
appointment,  is  considered  in  equity  as  the  deed  of  alien- 
ation ?:  and  when  a  feme  sole  contracts,  that  the  person 
to  take  by  her  settlement, made  in  pnesenti  shall  be  nomi- 
nated by  a  deed  in  writing,  or  by  a  will,  or  other  instru- 
ment in  nature  of  a  will.  Sec  to  be  executed  infuturo,  the 
latter  instrument  does  not  take  effect  in  equity  as  a  deed 
or  instnunent  of  alienation  made  by  her  under  the  charac- 
ter of  a  feme  sole,  but  merely  as  an  appointment  of  the 
person  to  take,  pursuant  to  the  mode  prescribed  in  .the 
original  contract.  And  that  this  is  the  true  construction  of 
these  instruments^  executing  powers,  seems  evident  from 
this  circumstance,  that  a  settlement  made  before  marriage 
of  a  woman's  real  property  upon  herself  as  if  she  were  a 
feme  sole,  will  not  enable  her  to  do  any  act  for  alienatioa 
of  it  without  a  fine  \ 

So  if  the  disposition  of  the  property  of  a  feme  sole  be, 
on  her  marriage,  left  to  rest  on  an  agreement  by  which 
she,  in  consideration  of  that  marriage,  agrees  with  her 
husband  tiiat  she  may,  by  writing  under  her  hand  exe- 
cuted in  presence  of  witnesses,  or  by  will,  dispose  of  her 
real  estate,  without  any  thing  being  done  to  alter  the 
nature  of  the  estate;  such  agreement  will  not  enable  her 
to  dispose  of  it ' :  for  although,  as  to  personal  estate,  tli'ere 
is  no  doubt  but  that,  when  there  is  an  agreement  between 

^  I  Inst.  Ill,  112.  '  ftVes.  igi. 

^  PeococftT.ifoncAr,  sVes. 
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Iii]di>and  aud  wife,  before  uutfriage,  that  the  wife  shall  dehse. 
have  to  her  separate  use  either  the  whole  or  particular 
parts  thereof,  she  may  dispose  of  it  by  act  in  her  life, 
or  by  will,  and  that  though  nothing  be  said  of  the  manner 
of  disposing  of  it;  the  reason  of  which  is,  because  that  it 
is  an  agreement  to  take  effect  during  th^  life  of  the  hus- 
band ;  for,  if  the  husband  survives,  he  is  entitled  to  the 
whole,  and  none  can  come  in  on  the  statute  of  distribur 
tions  for  a  share  of  her  personal  property  with  the  hus- 
band ;  then  such  an  agreement  binds  and  bars  the  hus- 
band, and,  consequently,  bars  every  body;  yet  the  case  is 
different  as  to  real  estate,  for  the  real  estate  of  the  wife 
will  descend  to  her  heir  at  law,*  and  that  more  or  less  be- 
neficially :  for  the  husband  may,  if  they  have  issue,  be 
tenant  by  the  courtesy,  otherwise  not ;  but  in  all  events  it 
will  descend  to  her  heir  at  law.  Such  stipulation  then 
resting  in  agreement,  if  made,  though  it  may  bind  her 
hnsband  from  being  tenant  by  the  courtesy,  which  arises' 
fiom  his  own  agreement,  cannot  effect  the  right  of  a  third 
person,  the  heir  at  law.  Still  she  is  a  feme  under  the  dis- 
alrility  of  coverture  at  the  time  of  the  act  done,  and  if  she 
attempt  to  make  a  deed  or  will,  the  instrument  will  be 
invalid;  for,  in  such  case,  it  must  enure  as  a  deed  or  a 
will,  neither  of  which  the  law  will  permit  her  to  make. 
But  it  may  be  questionable,  whether  such  an  agreement 
between  hudband  and  wife  would  not  give  her  a  right  to 
come  into  a  court  of  equity,  after  the  marriage,  to  compel 
her  husband  to  carry  it  into  execution,  and  to  join  with  her 
in  a  fine  to  setde  the  estate  either  on  such  trusts,  or  to  such 
uses,  as .  would  give  effect  to  the  agreement.  And  if  it 
were  such  an  i^reement  as  a  court  of  equity  would  decree 
to  be  carried  into  execution  by  a  further  conveyance,  then 
the  question. would  be,  whether  her  heir  at  law  would  not 
be  bound  by  the  consequences  of  that  agreement?  But 
that  is  the  only  way  by  which  it  could  be  effected.  But  if 
the  agreement  could  not  be  carried  into  execution,  though 

VOL.  v.  c 
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DEVISE.  >he  might  have  power  to  bar  her  husbaiid,  (hk  being  a 
Toluntary  claim  from  her)  yet,  as  the  law  vests  the  Ascent 
in  the  heir,  the  better  opinion  seems  to  be,  that  such  a 
deed  or  will  would  not  affect  him. 

But,  although  an  instrument  in  nature  of  a  will,  exe* 
cuted  by  a  feme  covert,  under  a  power,  by  deed  or  will, 
to  decli^  and  limit- her  real  property  to  ^uch  persons  and 

^  for  such  estate  therein  as  she  shall  direct,  does  not  take 

efiect  stricdy  and  properly  as  a  will,  taking  its  inception 
as  an  independent  act  of  the  mind  at  the  time  of  its  execu- 
tion, but,  as  an  appointment  or  dependent  act,  referring 
back  to  the  settlement  out  of  which  it  issues  and  by  which 
it  is  created,  and  deriving  from  that  fdl  its  operative 
faculty ;  yet  in  all  other  respects,  viz.  as  to  the  exten»lt 
fong,  and  its.  action  upon  tbe  estate  settled,  it  partakes  in 
all  respects  of  the  nature  of  the  instrument  to  which,  by 
the  terms  of  the  settlement,  it  is  to  be  analogous ;  tiiere* 
fore  the  same  disqualifications  that  create  a  nonliability  to 
devise  in  other  cases,  extend  also  to  tiiis  case.  ^  Tlius, 
v^here  W.  by  his  will  devised  all  his  real  estate  to  trustees, 
in  trust  for  the  sole  and  proper  use  of  his  daughter  M. 
during  her  life,  and  to  be  at  her  disposal,  and  not  to  be 
subject  to  the  debts  or  control  of  her  husband ;  and  to 
permit  her,  by  deed  or  writing,  executed  in  'pKsence  of 
three  or  more  witnesses,  notwithstanding  lier  oovertove, 
to  give'  and  dispose  thereof  as  she  diOuld  think  ftt'.  Jff. 
b^ng  under  ike  age  of  twenty^^one,  but  above  seventeen, 
lirifug  separate  fi^om  her  husband,  made  her  will,  and,  in 
pursuance  of  the  power  given  by  her  fi^tbei's  will,  ilbposed 
of  her  real  and  personal  estate  in  naxkner  therein  men- 
tioned. And  on  a  tjuestion,  whether  th»  devise  by  M 
was  a  good  execution  of  the  power  under  the  wfll  of  W, 
M.  being  then  under  twenty- on^  years  of  age,  Lord  Ham- 
wicke  said,  that  this  was  a  very  coiistderaUe  question,  adid 

Htcfie  V.  Greenbanke,  3  Atk.  897 ;  fi  Ves.  sgS. 
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vftwr  detenauned  that  he  ka&w  of.    He  could  find  no  case      devise. 

where  a  power,  gi^en  generally,  could  be  executed  by  an   " 

io&nty  and  therefore  he  would  make  none.  This  was  a 
power  coupled  with  an  interest^  which  was  always  con- 
sidered different  from  a  naked  power.  This  execution 
was  to  operate  on  the  estate  of  tiie  infant,  for  she  had  the 
trust  in  equity  for  life,  with  the  trust  of  the  inheritance  in 
her  in  the  mean  time,  which  would  remain  in  herself,  if 
not  disposed  of,  and  descend  to  her  daughter ;  so  that 
this  was  directly  a  power  over  her  own  inheritance,  which 
could  not  be  executed  by  an  infant. 

Tke  next  disqualification  that  occurs  is  a  civil  disquali-  Buren. 
ficalion  at  common  law  ^  viz.  the  devisor's  being  under 
restninty  ditfess  or  menace  of  imprisonment  ^  This, 
tboogh  not  expressly  provided  against  in  the  statute,  seems 
aeeessarily  to  be  implied,  from  the  words  in  the  statute  of 
34  Hen.  8,  ''  at  his  free  will  and  pleasure."  And  it  was 
Aetefbre  held  by  Roll,  C9iief  Justice,  in  a  trial  at  the  bar, 
dtst  if  a  man  meke  his  will  in  his  sickness  by  the  over 
importuning  of  his  wife,  to  the  end  that  he  may  be  quiet, 
this  should  be  said  to  bis  a  will  made  by  restraint,  and 
should  not  be  a  good  will '.  But  there  must  be  actual 
proof  of  some  undue  impoitunemetit  of,  or  restraint  upon, 
*the  devisor,  or  the  law  wiH  not  avoid  a  will  regularly  made. 
Thus,  wher^  3.  had  made  a  will,  and  gave  his  lands  to 
the  children  of  his  daughter  in  tail;  and  afterwards  he 
made  another  will,  by  whi^  he  gave  one  part  of  his 
estate  to  W.  and  another  part  to  a  remote  kinsman ; 
although  it  appeared  that  this  latter  will  was  obtained  by 
grrat  cifcumvention ;  '^  for  that  W.  got  into  the  devisor's 
acquaintance,  who  was  at  that  time  very  infirm,  by  pre- 
tences of  some  little  offices  of  firiendship  and  kindness, 
and  got  him  away  from  his  friends  and  relations,  amd 
doling  his  sickness,  by  false  stories  drew  his  affections 

'I)yer,i43,b;Raym.334.     Maunday,   i  Ch.  Rep.  66; 
•itecferv.Neipftoni,  Style,    fed  qua.  et  vide  Com.  Dig. 
417;  and  see  Maunday  v.    vol.  3,  tit.  Dev.  H.  i. 
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IXEVISB.      froQi  ]^is  daiighter,  and  .kept  him  in  secret  places  that  no 
■  friend  might  come  at  him;  and  that  this  ,will  was  made 

whiI^  he  was  so  secreted  ai^d  wrought  upon,  whereby  he 
gave  his  estate  away  from  his  child  jto  a  stranger  V  And 
the  judges  unanimou^y  declared,  that  this  will  was  pb- 
tained  by  fraud  and  practice^,  and  that  there;  was  great 
reason,  if  they  could,  to  relieve  against  it ;  yet  that,  on 
search  for  precedents,  none  could  be  found  that  would 
come  up  to  the  case,  there  being  top  positive  proof  of 
actual  interposition  ( i  )• 

If  either  of  the  last-mentioned  disabilities,  viz.  infancy, 
non-sane  memory,   idiocy,  coverture  or  duress  exist  at 
the  inception  of  a  will,  it  will  be  absolutely  void,  although 
,  the  disability  be  actually  removed  before  the  consummation 

of  the  win  by  the  death  of  the  devivor ;  for  a  devise  or 
will  is  an  act  of  the  mind  at  the  time  of  the  making,  and, 
therefore,  the  parties  must  be  qu^fied  and  have  ability 
then^.  Thus  in  Herbert  v.  Torbal,  at  bar,  it  was  agreed 
by  the  court,  that  if  one  under  the  age  of  tiyenty-one 
made'  a  will  and  devised  his  lands,  and  died  after  twenty* 
one,  this  would  be  a  void  devise*.  So  though  a  man  at  full 
age  declared,  in  the  presence  of  several  witxietees,  that, 
his  will,  made  when  he  was  under  age^  should  stand ;  it 
was  held,  by  HoUoway  and  AUibon,  that  the  will  was  void, 
.  by  reason  of  the  infancy  at  the  time  of  the  Brst  publica- 
tion*. So  if  a  feme  covert  mcJ&e  her  will  and  give  lands 
devisable  by  the  common  law,  and  afterwards  her  husband 

« 

*•  Roberts  v.  Wynn,  i  Rep.  »  Herbert   v.  Torbal,   or 

Ch.   125,  cited   3  Ch.  Ca.  Tuckal,  1  Sid.    162;   S.  C. 

103.  Raym«  84 ;  S.  C.  1  Kq.  Ca. 

^  Dy.  143,  b;  Anderson's  Abr.  172,  pl.4.       ' 

Rep.  182 ;  Ca.  T.  Holt,  246 ;  ■  Hatoe  v.  burton,  Comb. 

Ibid.  747;    11  Mod.   157;  84. 
2  Eq.  Ca.  Abr.  357. 


(1)  But  the  parties  complaining'  to  parliament,  were 
relieved  by  an  act  for  that  purpose.    3  Ch.  Ca.  103. 
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die,  and  then  she  die,  the  devise  will  be '  void ;  because  DEVISE, 
the  consTimmation  is  founded  on  the  first  part,  viz.  the 
•malung  and  publishing,  which  are  void  ^  and  therefore, 
although  at  the  time  of  her .  death,  she  i»  discovert,  yet 
her  death  cannot  give  effect  to  the  will  unless  the 
commencement  be  good  ^.  So  if  a  man  be  of  non-sane 
memory  at  the  time  of  making  his  will,  though  he  after- 
wards, long  before  his  death,  become  a'  man  of  under- 
standing and  sound  judgment  and  memory ;  yet  the  will 
made'  during  his  insanity  will  be  void,  and  cannot  by  any 
means  be  made  valid  *. 

III.  Who  may  take  by  Devise;  and  by  what 

Description. 

« 

The  custom  of  devising  before  the  statute  of  vnlls  being 
annexed  to  the  land  and  not  to  the  person  of  the  devisee, 
it  foUowed,  that,  if  lands  were  devisable,  the  owner  ihight 
hare  disposed  of  them  ad  libitum,  and  that  even  in  mort- 
main as  well  as  otherwise.  But  the  power  of  devising 
given  by  the  statute  of  the  32d  Hen.  8,  as  explained  by  the 
35th  Hen.  8,  was  restrained  to  persons  not  being  bodies 
politic  or  corporate,  which  excluded  devises  in  mortmain ; 
and  although  the  43d  of  Eliz.  c.  4,  was  construed  to  au- 
thorize a  devise  to  a  corporation  for  a  charitable  use,  as 
operating  in  nature  of  an  appointment  rather  than  of  a 
devise;  yet  Hie  9th  Geo.  2,  c.  36,  checked'  this  practice 
by  prohibiting  such  dispositions,  a9  tending  to  defeat  the 
political  ends  of  the  statutes  of  mortmain.  Persons  now, 
therefore^  in  order  to  their  taking  by  devise,  must  be 
such  natural  or  civil  persons  as  are  not  expressly  or  by 
inference  excepted  out  of  these  statutes,  but  all  others  may 

be  devisees. 

. 
^  Plowd.  343 ;  S.  C.  1  Eq.      •  «  Arthur  v.  Bokinham,  11 
Ca.  Abr.  171,  pi.  3 ;  1  Salk.    Mod.  157 ;  S.  C»  2  £q.  Ca. 
238 ;  Rep.  temp.  Holt,  240,    Abr.  357,  pl.£. 
^44/747;  nMod.  123. 
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CoTerturei  therefMre,  create  no  disability  in  a  Woman  to 
take  as  a  devisee ;  and  akboogh  at  law,  if  her  irasbaiid 
disagree,  it  will  avoid  the  devise ;  yet  equity  would  inier^ 
pose  in  such  case,  and  prevent  a  husband  from  prejn* 
dicing  his  wife,  by  dissenting  to  her  taking  a  benefit  under 
a  devised 

Nor  is  a  wife  disqualified  by  ha  c(n«rture  from  being  a 
devisee  to  her  husband,  either  under  the  custom  or  the 
statute ;  for  the  reason  that  she  caimot  be  a  grantee  under 
a  grant  from  her  husband,  is,  because  the  husband  and 
wife  are  considered  as  one  person  in  la'w,  a  principle 
which  does  not  apply  in  case  of  a  devise :  because  the 
husband  has  the  estate^  radically  in  him,  and  the  device 
does  not  take  effect  until  after  his  death,  and  then  they 
are  xio  more  one  person*. 

So  an  alien,  it  should  seem,  may  takd  by  deviscg  lor 
an  alien  may  take ;  anid  the  only  con^ideratioli  wilt  be^ 
for  whose  benefit,  i.  e.  whether  for  the  beiiefit  of  the  crowil 
or  hiypself  ^  And  in  this  respect,  tibere  appears  to  be  no 
ground  for  disttnguie^hing  between  the  ease  of  t  devise  or 
of  any  other  conveyance ;  for  wkm  an  aHen  t&es  by  imUp 
the  estate,  on  the  ^H's  being  consummate,  vests  in  him^ 
and  he  is  in  to  aU  intents  and  pui^ies  as  any  othte  de* 
▼isee  wonki  hove  been,  until  something  ferthsr  be  done;  to 
take  the  devised  estate  out  of  him  again;  for,  aalongas 
the  alien  lives,  the  ihhentance  is  not  vested  in  the-  king^ 
Bor  shall  he  have  the  land,  until  office  found :  and  tb^refore; 
before  office  found,  a  recovery  by  all  afieli  tenant  in  tail 
will  bar  the  remainders^  he  being  tenant  of  the  l^ad :  but, 
if  he  die  before  office  found,  the  law  cikta  the  fitehoid  and 

*  See  Perkins,  s.43,  44 ;    tit.  Ii2,b;  1  Rol.Abr,  610; 


but  note,  Perkins  relates  only 
to  a  conveyance  made  to  a 
wife:  the  principle^  however, 
applies. 

«  1  Eq.Ca.Ab^.173,  pl.g; 
Fitzfi.  Pev.  285,  pi.  13 ;  Co. 


Bro.  tit  Dev.  18,  S4;  Gh.T. 
Holt,  241 ;  44  Ass.  36. 

*  KnLfii  v«  Dm  Pte^, 
9  Ves«  SPOi  vdtfde  OoMty 
V.  Df^ran,  Gkodb.  075  \  Ndy, 
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iiiheiitance  opon  the  king  for  want  of  heirs,  an  alien  having      D£viss. 

wae.    So  tfaftt  the  title  of  the  crown  is  collateral  to  the  ' 

tide  hy  the  devise,  and  haa  no  retrospect  to  the  time  of  ita 

being  conawminate;  nor  does  it  affect  the  land  in  the 

hands  oi  the  devisee  nntit  another  distinct  thingia  done  to 

entitle  the  king,  not  under  the  devise,  biit  by  right  of  hi^ 

prerogative^  viz.  office  fonnd ;  the  tenant  being  an  alien, 

sad  consequently,  though  of  capacity  to  take  lands  in  his 

ova  right,  yet  not  of  capacity  to  hold  them  '. 

And  since  the  statute  of  the  1 8th  Geo.  3,  c.  60,  which  PapUt 
npeab  so  siach  of  the  statute  of  the  11th  8c  12th  Will.  3, 
IS  disables  persons  edtacated  in  the  popish  religion,  or  pro* 
fesibg  the  aame,  under  the  circumstances  therein  men* 
tioned,  to  inherit  or  take  by  descent,  devise  or  limitation^ 
IB  possession^  reversion  or  remainder,  within  the  kingdom  . 
af  England,  &c.  provided  soch  persons,  within  the  time 
fauted  by  the  act  of  the  18th  Geo.  3,  take  the  oath  thereby 
fieBeribed ;  papists  cojniplying  with  that  oath  are  likewise 
oftthle  of  being  devisees  Of  real  property. 

A  faastard  caimot  be  a  devisee  Until  he  have  gained  a  Bastard. 
same  fay  reputation  \    But  having  gained  a  name  by  r&- 
potation,  he  may  take  by  such  description  K 

A  pcrsosi  may  take  as  a  devisee,  not  only  where  he  is 
dsaccibed  in  certain ;  as  where  a  devise  is  to  ii..  or  £•  or 
the  like,  acsompanied  with  proper  circumstances  of  iden- 
tificatiQii;.but  also  by  any  eirciamlocttitous  def^ription, 
lliat  is  sufficient  to  identify  the  person  intended  to  take> 
for  wills  are  ahts^s  liberally  construed.  Thus,  where  a 
man  by  will  deviled  his  lands  to  one  of  his  cousin's  daughf 
ters,  taat  should  marry  with  a  Nofton  within  fifteen  years. 
A.  had  thr^e  daughters,  E.  A.  and  Jf ;  E.  married  to  a 
Hoitan,  and  on  a  question,  whether  she  or  the  hekrs  at 
law  should  have  the  land,  one  objection  taken  by  the  heir  at 
law  was,  that  the  devise  was  void  for  uncertainty  as  to 

. i  Gooldi^  loa;  4  Leeti.    PytBr,3i3;  Jfoy, 35.    » 
hh  aCos  J41-  *  P®'k'  »*«6;  Woy,  35; 


*  See  Cio.  lit*  3,  b.  n.  (1) ;    Leon.  48,  49. 
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D£VISE.  thie  person,  for  two  might  marry  with  a  Norton.  Biit  the 
court  agreed  that  the  devise  was  good,  notwithstaodii^ 
the  uncertainty ;  for  that,  although  the  words  were  not, 
who  should  first  marry  with  a  Norton,  yet  the  law  would 
supply  these  words  in  a  deed,  where,  if  two  constructions 
were  made,  and  one  made  the  grant  void  and  the  other  not, 
the  latter  should  stand ;  dforHari  in  this  case ;  and  there- 
fore  it  should  not  be  presumed  that  more  than  one  would 
many  a  Norton,  especially  as  the  words  of  the  will  fixed 
in  a  single  person ;  and  they  ^d  there  was  a  difference 
-when  there  was  uncertainty  in  the  event  and  uncertainty 
in  the  person^.  So' a  devise  may  be  to  JB,  or  B/ which 
shall  have  issue  first;  or  to  the  first  son  of  A.  that  shiJl 
have  issue  K  > 

FrrsoDs  nui  in       Pcrsons  not  in  esse  may  likewise  take  by  devise.    But  a 

distinction  seems  to  have  been  formerly  taken  between  a 
present  devise  to  them,  and  a  devise  to  them- by  way  of 
remainder;  foi  if  t&ere  was  a  tenant  for  life  in  rerum  na-^ 
tura  at  the  time  of  the  devise,  but  no  person  in  remainder 
in  rerum  nature,  yet  the  devise  was  good  if  he  in  remainder 
were  in  esse  at  the  time  when  the  remainder  fell  in  ^,  Thus 
where  there  was  a  devise  by  a  man  to  his  vnSe  for  life, 
and,  after  her  death,  to  J.  a  son  of  the  lestator,  and  to 
his  heirs  male  of  his  body  engendered,  and  for  defitult  of 
such  issue  to  the  next  heir  male  of  the  devisor  and  ^  the 
heirs  male  of  his  body ;  it  was  held  that  the  devise  to  the 
next  heir  male  of  the  devisor  would  have  been  good  jon 
the  demise  of  the  wife  and  J.  without  issue,  if  an  heir 
male  had  been  born  previous  to  those  events"  (i).  > 

^  Bate  v.  Norton,!!. "Rdym.  275;    1  Eq.  Ca.  Abr.  173, 

82,                                '  pi.  14. 

*  Lit.  Rep.  256.  "  9  Hen;  6,  23;  irHen.  6, 

"  Per  Babington,  9  Hen.  6,  1 2, ,  1 3* 
23;  Bro.  Dev.  5;  2  Bulst. 

(1)  But  no  heir  male  having  been  .bom  until  after  those 
events  had  happened,  that  limitation  was  held  to  have 
failed,  and  the  estate  to  have  vested  irremoveably  in  the 
heir  at  law  of  the  devisori 
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So  Vfhere  W.  geised  of  a  copyhold  of  inheritance,  sur*  DSVISE. 
rendered  it  to  the  nse  of  his  will,  and,  having  a  son  borp, 
and  another  in  venire  sd  mere,  devised  part  of  his  land  to 
his  son  or  daughter  with  whom  his  wife  was  enseint  et  ha^ 
redibtis  suis  legitime  procreatis,  and  the  residue  to  his  son 
bom,  to  him  and  his  heirs  of  his  body,  and,  if  he  died 
without  heirs  of  his  body,  the  lands  to  remain  to  his  child 
in  ventre  sa  mere ;  and  if  both  died  without  heirs,  then 
over ;  the  devisor  died,  and  then  the  wife  had  a  daughter . 
and  on  a  question.  Whether  the  daughter  in  ventre  sa  mere 
could  take  by  purchase  a  real  estate,  as  a  copyhold  was, 
it  was  held  by  all  the  justices  that  she  might  take  an  estate 

in  remainder^  (i). 

» 

On  devises  made  to  persons  not  in  esse,  a  distinction 
seems  Ukewise  to  have  been  formerly  urged  between  the 
appointment  of  such  devisee /^  ver^  deprasenti,  or  per 
verba  de  future  ^ :  and  although  it  be  now  clear,  that  a 
penson  not  in  esse  may  be  a  devisee  per  verba  de  future ;  yet 
it  is  not  settled  whether  he  may  per  verba  de  pnesenti^. 
Thus,  in  the  case  of  Snow  v.  Cutler,  the  court,  consisting 
of  Wyndham,  Moreton,  Twisden  and  Keeling,  expressed 
themselves  clearly  of  opinion,  that  a  devise  to  an  infant  when 
it  should  be  bom  would  be  good,  and  the  land  would  descend 
to  the  heir  in  the  mean  time  ^.  So  ^here  W.  devised  mes- 
suages  in  London  to  his  wife  forlife,  and,  after  her  decease, 
to  such  child  as  she  was  then  supposed  to  be  enseint  of,  and 

•  Church  V,  Wyat,  Moore,  *»  2  Bulst.  275 ;  Mich.  1 2 

637;  et  vide  2  mist.  273,  Jac. ;  S.  C.  1  Rol.Rep.  log. 

276,  276.    .  '  Snow  V.  Cutler,    1  Sid. 

'  1    Eq.   Ca.  Abr.    173,  153;  1  Lev.136;  Sidk«  229; 

pi.  12.  Godb.  386. 


(1)  It  is  proper  to  observe  here,  that  it  is  stated  in  the 
last  case,  that,  the  wife  of  the  devisor  entered  and  was  ad- 
mitted; from  which  circumstance,  and  from  the  judgment 
of  the  court,  it  seems  reasonable  to  presume,  that  there 
was  an  estate  for  life  limited  to  the  wife  previous  to  the 
estates  to  the  children  in  tail. 
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PBViSiB.     to  the  heifB  of  sB^h  chjid  for  etexi  it  wi^  8ud  by  Lee, 
'  ChM*  JuBtice^  who  ddivered  the  opinion*  of  the  coiurti 

lliBt»  thpQgfa  former];  it  bad  been  doubted  whether  a 
deviee  to  an  in&nt  m  ventre  sa,fnir^\v9»  good^  jet  it  waa 
then  ckair,  that  where  it  was  per  verba  defuturo,  it  would 
take  efifeot '. 

And  tnth  rc^rd  to  a  doYisee  constituted  per  verba  de 
profenti,  a  farther  distinction  has  also  been  attnempted  be* 
tween  dertseB  by  GUBtom  ^ad  devisea  by  statute ;  and  it 

< 

has  been  said  tbat|  althouf^  such  A  devise  was  b^oad  a}l  i 
i|aestlon,  good  at  common  law,  yet  that  doubt  n^ht  aiisa 
oQL.the  statate  of  Hen.  S,  which  enacts,  that  it  shall. be 
lawful  for  a  man,  &c.  to  devise  his  lands  to  any  pew>n  or 
persons ;  becaose  in  such  case  the  devisee,  sot  being  in 
rerum  miiura,  in  strictness  of  speech  is  no  person ;  imd 
therefore  that  aiwier  those  statutes  such  detisea  were  void  \ 
Bat.  this  distinction  ,will  be  found  not  to  be  warranted  ij 
any  sufl^cie^t  authorities  "•  And  in  the  case  of  Sntm  w. 
C^kr,  Twiadek>9  Juetice,  and  Keeling,  Ch^  Justtcei  held, 
iMtt  a  devi#e  to  vk  infant  in  venire  sa  mere  waa  goed,  aiid 
was  tantamount  to  a  devise  to  an  ixdmimvenire,  8lc.  when 
it  Aoidd  b^  bom  *  $  and  they  said  that  Hale,  Chief  Barw, 
was  of  that  opinion,  aoc|  had  told  fhen^  that  be  bad  cawed 
the  roll  of  the  case  slated  by  Dyer^  to  the  ocwitittiy,  to  be 
searched,  and  that  it  ^id  not  warrant  the  opinion  reported; 
and  so  said  Kyde,  Chief  Justice,  when  this  case  was  aiv 
gued  ;  viz.  that  he  had  viewed  the  roll,  and  was  of  opinion 
with  Hale.  And  the  late  Mr.  Feame,  whose  opinion^ 
upon  any  abstruse  point  of  law  is  deservedly  in  the  iiigheat 
reputation,  cgitertained  no  doubt,  ''diata  devise  to  an 
in£uit  til  ventre  ta  mere  necessarily  implied  a  future  dis- 
position to  take  effect  at  its  birth,  as  much  as  if  the 

^  Amltmifi  V.  JFytam,  8tra.        ^  Swno  v.  Citf /er,  Lev.  135, 

ttqiS.  156  { S.  0. 1  Sid.  158 ;  <  Keb. 

>  <  a  MM.*  Ren.  9.  587,  75a,  800,  801, 80a,  ft 

*9  Se^Pow.DeVtf  323,and  851;  a  Keb<  11,  145,  s^. 
cases  there  cited.  '  303,  b.  pi.  49. 
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wordb,  when  he  shall  be  bom,  were  added;  for  Btrrcly      ^OJB^ns!L 
(sajB  be)  H  cannot  be  imagined  that  Ad  chOd  should 
take  the  estate  before  it  was  bom  V 

Tliis  difference  of  opinion,  as  to  such  a  devisee  consti- 
tuted jier  iTcr&a  Jf  pr^eseit/i,  2cn6  per  verba  defittttrOf  seems 
to  have  sprung  from  the  strictness  with  which  Judges 
in  early  times  regatded  executory  derises,  which  were 
suftred  to  exist  in  no  cases,  miless  supported  by  the 
manifest    intention   of  the  testator;   and  the  intention 
to  create  a  iuture  devise  in  favour  of  a  devisee  not  in 
eae,  was  Considered  in  those  times  as  not  sufficiently 
evinced  by  the  mere  fact  of  the  testator's  devising  to  an 
infant  tn  ventre  sa  mere  per  verba  deprasenti ;  it  not  being 
then  considered,  that  the  devise  being  in  its  nature  not 
capable  of  taking  effect  in  prasenti,  was  a  ground  from 
whence  it  must  necessarily  be  inferred,'  that  it  was  in- 
tended to  take  effect  tnfuturo  \    As  it  was  by  no  means 
unfair  to  contend  that  a  devisor,  when  using  those  words, 
might  not  advert  to  their  precise  operation,  or  be  aware 
of  the  distinction  between  an  estate  to  commence  infuttfro, 
which  could  only  take  effect  by  way  of  execcrtory  devise, 
and  a  present  estate^;  it  seems  therefore  to  have  been 
thea  held  necessary  that,  in  order  to  pass  im  estate  by 
executory  devise,  there  must  have  been  an  apparent  ex- 
ptead  iiiteni  arising  out  of  the  words  of  the  wffl,  which 
the  principal  case  was  held  not  tti  furniA  evidence  of, 
fteir  natural  import  being  that  a  present  Estate  was  to 
pas^  *.    Thus,  a  devise  to  the  heirs  of  J.  S.  where  J.  S.  is 
Eving,  is  void,  because  it  shall  not  take  j^lace  Ha  an  exe*- 
cutory  devise,  there  being  no  ground  to  Argue  that  the 

*  Feame  on  Contin.  llem.  to  his  first  son  to  be  begot- 
438  ;  and  see  Pow.  JDev.  328,  ten,  not  good,  aithar.  by  way 
where  the  cases  upon  the  of  joint-tenanqy  or  lemain- 
subject  are  collected   and  def. 

distinguished.  ^  9  Keb.  297.' 

*  See  Dyer,  274,b,pL^3y  ««  Per  Cur.  %  SaUu  m6^ 
cites  18  Sdw.  3.    A  oemwe    229. 

to  a  man  to  hold  to  him  and 
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BEVISE.  testator  meant  a  future  devise  from  the  mere  circumstance 
of  his  knowledge  that  J.  jS.  is  living,  and  the  words  carry- 
ing a  present  devise,  it  fails,  because  J.  S.  being  living 
can  have  no  heir.    So  on  a  devise  to  the  issues  of  J,  5. 

* 

such  only  as  are  living  at  the  time  of  the  gift  shall  take'. 
And,  the  likelawis  of  a  devise  to  il.'s  first  son  %  behaving 
none ;  for  it  does  not  import  notice  in  the  testator  of  that 
fact^  But,  pet  Powell,  Justice,  though  a  devise  to  A/b 
first  son,  does  not  import  that  A.  has  none,  yet,  a  devise 
to  one  ID  ventre,  See.  by  the  taking  notice  that  the  devisee 
is  in  ventre f  shews  the  testator  intends  a  future  devise :  and 
Treby  .agreed  in  that  opinion. 

But,  whatever  may  be  the  construction  put  upon  the 
claim  of  a  mere  devise  in  ventre  sa  mere,  whenever  the  case 
shall  again  occur,  the  law  is  now  folly  settled,  that  in  all- 
cases  where  there  are  any  express  words  used,  or  facts  ad- 
verted to  by  a  testator,  intending  exerfiising  his  bounty 
towards  an  infant  in  ventre  sa  mere,  from  whence  an  infer- 
ence can  be  drawn,  that  he  was  aware  the  devise  could 
not  take  immediately,  the  devise  will  take  place  upon  the 
infant's  coming  into  esse. 

Thus,  if  a  devise  be  to  an  infant  in  ventre  sa  mere,  when 
he  shall  be  bom  >,  or  the  devise  be,  that  if  the  child  with 
which  the  mother  is  enseint  shall  be  bom,  it  shall  have  a 
share  with  the  rest  of  the  testator's  children ;  the  child 
shall  take,  though  not  tn  esse,  at  the  death  of  the  testator^. 
So  a  devise  to  the  heirs  of  the  body  of  J.  S.  notice  being 
taken  by  the  devisor  that  J.  S.  had  no  heirs  at  the  time^ 
was  held  a  good  devise  to  after-bom  issue  '•  So  a  devise 
'  '  to  the  heirs  of  J.  S,  after  the  death  of  .J.  S.  will  be  good 
by  way  of  executory  devise^ :  and  it  would  be  the  same 

*  2  Keb.  297.  cited  2  Keb.  300 ;  Fermer  v. 

*  Ibid.  291.  Fassett,  C.  B.  1655,  <^ited 
'  Per  Powell,  a  Salk.  229,     1  Keb.  76«. 

'1  Lev.  135,  per  all  the  ^  Bate  y.  Amherst,  15  Car. 

justices ;  1  Eq.  Ca.  Abr.  1 73,  9. 

pi.  i«.  *  Per  Cur.  2  Salk.  229, 

*  Woqlley  V.  Nightingatt,  230. 
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of  a  devise  to  the  first  son  to  be  begotten';  or  of  a  devise       D£VISE. 


to  ibe  first  son  of  J.  S.  when  he  shall  be  bom"^. 

Civil  persons  also,  as  executors  or  the  like,  may  take  Cml  pertont. 
by  devise,  as  well  as  natural  persons,  and  that  under  par- 
ticular circumstances,  although  they  are  not  in  esse  at  the 
time  of  the  devise;  as  where  a  devise  is  to  the  executors  of 
exeputors  in  their  civil  capacity^.  But  parishioners  are 
not  such  civil  persons  as  are  capable  of  taking  lands  as 
devisees  thereof  in  that  character  ? :  therefore  a- devise  of 
lands  to  the  parishioners  of  D.  is  void"^. 

But  every  devisee^  whether  he  be  a  natural  person  or  a 
civil  person,  must  be  properly  ascertained,  either  by  nomi- 
nation, as  by  the  christian  or  surname  of  the  party,  or  by 
description,  as  the  lord  treasurer,  the  bishop  of  B.  or  the 
like  ^  And  where  a  devisee  is  ascertained  by  description, 
that  description  may  be  made  good  by  reputation,  although 
it  be  not  strictly  true.  As,  if  a  devise  be  to  '^  Jane  my 
daughter,"  or  to  thy  sons  A.  and  B.  this  will  be  a  good 
devise  to  them,*  if  they  were  reputed  so  to  be,  although 
they  were  bastards' ;  for,  in  the  case  of  adevise^  anything 
that  amounts  to  a  designatio  persona  is*  sufficient;  and 
though,  in  strictness,  they  are  not  the  sons  and  daughters 
of  the  testator,  yet,  if  they  had  acquired  that  name  by  re- 
^putation  in  common  parlance,  they  are  to  be  considered 
as  such  ^ 

But  this  does  not  extend  to  a  bastard  bom  after  a  will 
made;  for  the  law  will  not  expect  that  any  such  should 
be,  nor  will  it  give  Uberty  or  scope  to  provide  for  such 
before  they  come. tn  esse;  and  a  bastard  cannot  take  by 
such  description,,  unless  he  be  such  a  person   w;ho  is 

/  Per  Cur.  2  Salk.  230.  ■  Dyer,  329,  pi.  29;  S.C. 

^'Kelttm  V.  Bide,    cited    Jenk.Cent.  239;4i  Edw.3, 

2  Keb.  300.  13;  ^  t»W*  1  Sid*  149;  39 

**  Pow.  Dev,  337.  Edw.  3,  24;  3  Leon.  ^^8. 

'  Broke,  tit  Dev.  55.  *  Per  Chan,  in  Rsvers^u 

«  Ibid.  77.  case,  1  Atk.  410.            , 

'  Hob.  32 ;  Co.  Lit.  32.  .            . 
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testator  meant  a  futnire  derise  from  the  mere  nrcomstance 
of  his  knowledge  that  J.  S.  is  living,  and  the  words  carry- 
ing a  present  denw,  it  fails,  because  J.  S.  being  living 
can  have  no  heir.  So  on  a  devise  to  the  issues  of  J,  S. 
such  only  as  sre  living  at  the  time  of  the  gift  shall  take'. 
And,  the  like  law  is  of  a  devise  to  ^.'b  first  sod*,  he  baring 
none ;  for  it  does  not  import  notice  in  the  testator  of  that 
lact^  But,  pef  Powell,  Justice,  though  a  derise  to  A.'u 
first  son,  does  not  import  that  A,  has  none,  yet,  a  devise 
to  one  in  venire,  &c.  by  the  taking  notice  that  the  devisee 
is  in  ventre,  shews  the  testator  intends  a  future  devise :  and 
Treby  agreed  in  that  opinion. 

Bat,  whatever  may  be  the  construction  put  upon  the 
claim  of  a  mere  devise  in  ventre  sa  mere,  whenever  the  case 
shall  again  occur,  the  law  is  now  fully  settled,  that  in  all 
cases  where  there  are  any  express  vxmis  used,  or  facts  ad- 
verted to  by  a  testator,  intending  exerfisii^  his  bounty 


to 


■''J 
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(^  a  derise  to  the  first  son  to  be  begotten ' ;  or  of  a  deviee 
to  die  first  BOn  of  J.  S,  when  he  shall  be  bom". 

Civil  persons  also,  as  executors  or  the  like,  may  take  Cna  p 
by  devise,  as  well  as  natural  persons,  and  that  under  par- 
ticolar  circumstances,  althou^  they  are  nottn  eae  at  the 
time  of  the  devise;  as  where  a  devise  is  to  the  executors  (^ 
ezefsators  in  their  civil  capacity".  But  parishioners  are 
not  such  civil  persons  as  are  capable  of  taking  lands  as 
devisees  thereof  in  that  character  ?  :  therefore  a- devise  oT 
lands  to  the  parishioDera  of  D.  ia  void^. 

But  every  devisee,  whether  he  be  a  natural  person  or  a 
civil  person,  must  be  properly  ascertained,  either  by  noai- 
nation,  as  by  the  christian  or  surname  of  the  party,  or  hf 
description,  as  the  lord  treasurer,  the  bishop  of  B.  or  Ae 
like '.  And  where  a  devisee  is  ascertained  by  dcjLiqiliu^ 
that  description  may  be  made  good  by  reputation,  allkai^ 
it  be  not  strictly  tme.  As,  if  a  devise  be  to  **  Jam  wf 
daughter,"  or  to  iby  sons  A.  and  B.  this  wiQ  be  a  good 
devise  to  them,'  if  they  were  reputed  so  to  be^  i 
they  were  bsAtards  * ;  for,  in  the  case  of  a  devise,  a 
that  amounts  to  a  dengnatio  periona  is'  suffioartj  ^rf 
th,pugh,  in  strictness,  ^ey  are  not  the  b(his  and  ^*^^b 
of  the  testator,  yet,  if  they  had  acquired  that  aaae  bra- 
'  putation  in  common  parlance,  they  are  to  be  csmimk 
a^such'. 

to  a  bastard  boa  Ararf 
expect  that  waj  an^HC 
)r  scope  to  pBofr  h  ^ 
d  a  bastard  ^^ksk  v' 
be  such  a  ^bk  ^  * 


^o  fiLBMEKTt   OF  [bOO|L  IV.    PABT  I. 

DEVISE.      lepute^  a  son,  and  noae  can  gam  that  character  by  roptt- 
tation  at  the  insti^nt  time  of  his  birth,  but  it  xniist  be  by 
continiiance  of  time  and  reputation  of  the  country,  and 
not  of  the  father  himself.    And  th^n,  if  he  cannot  take  as 
described  at  the  time  of  bis  birdi,  he  never  aftenrairda 
shall  take,  for  the  law  wiU  not  expect  longer  for  the  raising 
a  reputation.    Thus  the  opinion  of  the  greater  part  of  the 
Justices  in  Serjeant's  Inn  on  this  point  w&s,  that  a  remain- 
der to  a  man's  first  reputed  so  nor  bastard  was  not  good ; 
because  the  law  did  not  favour  such  a  generation,  nor  ex- 
pect that  such  should  be,  nor  would  sufl^  such  a  limitation 
for  [the  inconvenience  that  might  arise  thereupon  \    And 
Ae  law  is  tl|e  same  as  to  a  bastard  m  fsentre  sa  mere\  for, 
as  a  bastard  cannot  take  until  he  has  got  a  reputi^tion  of 
being  such  an*one's  child,  that  reputation  cannot  be  gained 
before  tiie  child  has  been  bom*. 

A  woman  also  may  take  as  devisee  by  the  name  of  w^ 
cfsuch  an  onef  rithough  she  be  not  his  lawfulwife,  if  die 
be  reputed  or  known  by  that  name  ^. 

Also,  a  devise  to  the  son,  or  eldest  son  of  such  an  one, 
win  be  a  good  description  of  a  devisee  *.  So  the  first  and 
eldest  son,  not  heir  at  law,  will  be  a  good  description,  if 
tiie  person  intended  by  the  testator  be  suffidently  indicated 
by  die  general  scope  of  the  will ;  for  per  Hardwicke,  Ohanc. 
the  only  question  is,  whether  the  limitation  can  be  re- 
dipced  to  a  certainty;  for  if  the  intention  of  the  testator 
can  be  found  out,  the  conrt  is  obliged  to  follow  it*. 

And  an  elder  daughter  may  take  in  jtfeferment  to.  her 
eisters  under  the  description  of  tiie  next  of  kindred  and 

*  BlodwiU    V.    Edwards,  32  Hen.  8,  c.  28,  used  to  de- 

Cro.  Eliz.  509,  510 ;  e^  vid*  scribe  the  person  only  who 

Co.  lit.  3,  b.  123,  b ;  and  shaQ  enter. 

Metham  v.  Dtefte  of  Decon^  •  1  Rol.  Abr.  837,  pi.  13 ; 

Mrt,  1  P.  Wins.  529.  and  Areher^^  case,  1st  Rep. ; 

'  Metham  v.  Suke  of  De-  King  ▼.  Mdfitig,  1  Tent.  825. 

vonshire,  1  P.  Wms.  530.  *  Marwaod  v.  iparett,  Ca. 

f  Hob.  32 ;  ef  vul.  8  Rep.  T.  Hardw.  91. 
73,  a ;  the  woid, «  Wife,''  m 
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Mood  of  the  devisor.    Thus,  where  H.  havfaig  a  son  and      de\^ise. 
four  daughters,  viz.  A.  B.  C.  and  /).  devised  lands  to  the  ' 

son  in  tail,  remainder  to  B.  and  C.  for  life,  remainder 
proximo  eor&anguiniiatit  et  ionguims  of  the  devisor,  it  was 
held  by  the  whole  court,  that  it  vested  launediately  on  the 
death  of  the  devisor  in  the  eldest  daughter  only,  and  not 
in  all  the  daughters,  and  did  not  wait  the  determination  of 
the  particular  estate,  and  would  at  her  death  go  to  her 
heirs,  because  limited pmrimocoiuangtctiu/a^i? ;  for  aldiough 
an  the  children  stood  in  equal  proximity,  yet  the  elder 
daughter  was  the  most  worthy^.  But  if  A.  the  elder 
had  died  before  the  testator,  then  it  would  have  vested  in 
jD.  &e  younger  daughter,  B.  and  C  being  excluded  on 
account  of  the  express  estate  Hmited^tothem,  and  D,  being 
at  the  time  when  the  devise  vested,  daughter  and  conse- 
quently neareY  of  blood  to  her  father  than  the  grandchildren,  - 
^e  heirs  of  il,  because  the  former  was  the  testator's  own 
child,  the  latter  were  the  only  children  of  the  testator's 
child  ^ 

So  an  elder  daughter  may  take  by  devise,  as  a  speciiil 
heir  by  particular  di^scription.  Thus,  where  £.  devised 
lands  to  the  use  and  behoof  of  the  heirs  of  the  body  of  K. 
lawfully  issuing,  the  elder  of  sudi  issue,  and  bis,  her  and 
their  hcfiis,  ^  inherit  and  take  place  before  the  younger 
of  such  issue,  his,  her  and  their  heirs,  with  rem^ders 
e^er.  R.  died,  leaving  two  daughters,  A.  and  /.  and  no 
otiber  issue.  And  on  a  question,  whedier  J.  took  any 
estate  in  the  lands  devised,  De  Grey,  Chief  Justice,  ah- 
aerved,  that  thete  wsis  no  doubt  of  the  testator^s  intention 
that  the  eldest  daughter  should  inherit  before  the  younger ; 
but  how  to  eiSect  that  intention,  consistettfly  witfi  the  rules 

*  PerrinumY. Pierce fienA.  Ca.  Abr.  212,  pi.  4,  the  fact 

.  *  My  106 ;  Hwg.^  Note  Co.  of  the  ^fomi^er  das^hter  be- 

lat.  10,  b,    reported  from  ing  living  is  omitted;  and 

-Habss's  Miscel. :  but  ih    1  see  Djrer,  373,  pi  15. 

Pahn.  303;    a  iUd.  Rep.  ^  Ibid.;  e^iwrWHby,  30 

256;  Bridg.  14;   and  1  Eq.  Ass. ;  4610.  JD^.  21. 
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DEV^  of  UiW,  was  the  difficulty.  It  had  been  held,  that  the  heir 
who  takes  by  purchase  may  be  a  qualified  heir,  and  not 
heir  general :  then  could  not  one  of  two  sisters  be  con- 
sidered as  a  qualified  heir  ?  And  the  court  certified,  that  A. 
took,  in  the  first  place,  an  estate-tail  in  the  whole  of  the 
lands,  and  that/,  likewise  took  an  estate-tail  in  remainder 
expectant  on  the  determination  of  the  said  precedent 
estate-tail  in  the  whole,  with  remainder  over'. 

So  a  devisee. or  devisees  may  be  constituted  by  the  de- 
scription of  child  or  children.  Thus,  where  a  devise  was 
to  W.  and  his  wife,  and,  after  their  death,  to  their  chil- 
dren, it  was  adjudged  that  the  children  of  W.  took  only  an 
estate  for  their  lives  "•  And  so  it  is  if  lapds  be  devised  to 
A.  and  to  his  children.  A.  then  having  children :  the 
children,  in  that  case,  take  estates  for  life  only  under  the 
devise,  as  a  dexriptio  persons  ^ 

But  where  a  man  had  issue  a  bastard,  and  afterwards 
married,  and  had  issue  two  sons,  and  then  devised  to  his 
children,  the  better  opinion  seemed  to  be,  that  the  bastard 
could  not  take  by  the  wiU,  inasmuch  as  he  was  nuUius 
JiUus^,  So,  where  A.  had  issue  three  sons,  and  the  eldest 
was  a  bastard,  and  a  remainder  was  limited  to  the  eldest 
issue  of  A.  the  second  son,  who  was  a  mulier,  was  held  to 
take,  and  not  the  bastard ;  for,  in  general  words,  the  con- 
struction shaQ  be  in  digmori  sentu  ^.  But  yet,  if  the  mother 
of  the  bastard  made  such  a  devise,  the  bastard  might,  it 
was  said,  clearly  take,  inasmuch  as  he  was  clearly  known 
to  be  the  child  of  his  mother  ^  Lord  Coke,  however,  it  is 
to  be  observed,  in  speaking  of  the  •statutes  of  the  32dand 
34th  Hen.  8,  says,  that  when  the  statute  of  wills  speaks 
of  children,  bastard  children  are  not  within  the  statute^ 
and  that  the  bastard  of  a  woman  is  no  child  within  those 

m 

'  ffeiny  V. Ptifce^ 2 Blac.  '^  See Badwell Y.Edwards, 

Rep.  1002.  Noy,  35. 

*  H^&fscase,  6Rep. i7,a.  ^  Moore,io,pl.39;and8ee 

'  Ibid.  i7,b.  Noy 's  Rep.  35. 
•Moore,  10,  pi.  39. 
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statutes,  even  where  the  mother  conveys  land  to  him^;      devise. 

and  Lord  Coke's  doctrine  is  agreeable  to  other  ^utho-  "— ■ 

rities  K 

And  where  a  devisee  is  appoint^  by  description^  that  General  or 
description  may  be  either  general  or  special.  As,  where  ^^  *^  ^ 
one  devises  land  to  his  wife  for  life^  remainder  to  J.  his 
son  and  the  heirs  male  of  his  body,  and  if  J.  dies  without 
heirs  male,  remainder  to  the  next  heir  male  of  the  devisor, 
and  the  heirs  male  of  his  body, .  here  the  next  heir  male 
of  the  devisor  is  constituted  devisee  by  general  descrip- 
tion ■• 

And  a  devisee  may  be  constituted  by  a  devise  to  a  stock, 
or  family,  or  house,  and  it  shall  be  understood  of  the  heir 
as  principal  of  the  house ;  for  it  is  doubtftil  what  is  the 
precise  meaning  of  the  testator  as  to  which  of  the  stock, 
family,  or  house,  should  be  included  as  devisees;  and, 
therefore,  the  case  being  doubtful,  the  law  shall  prevail, 
which  always  favours  the  heir,  who  is  considered  as  the 
chief,  most  worthy,  and  eldest  of  the  family".  Upon  the  . 
same  principle,  if  lands  be  devised  to  the  posterity  of  A.  the 
lineal  heir,  if  there  be  any,  shall  take  them  under  the  word 
posterity;  but  if  il.-  die  without  issue,  and  there  be.no 
lineal  heir  of  A.  the  collateral  heir  of  the  whole  blood 
shall  take  them  ^. 

And  a  devisee  may  be  described  as  the  next  of  the  name 
of  the  testator ;  and  the  next  relation  of  his  name,  whether 
it  be  male  or  female,  shall  take  as  devisee  under  such  de- 
scription p.  So,  a  devisee  maybe  described  as  ne;xt  of 
kin  of  the  name  of  >die  testator,  and  it  will  be  good^.  So 
to  the  nearest  relation  of  the  name ;  and  these  words  ope- 
rate as  nomna  collectiva :  and,  where  nomen  coUectivum  is 

^  Co.  lit  I33,b.  «  See  2Eq.  Ca.  Abr.  299, 

'  See  Dyer,  345.  pi.  7. 

"  13  Hen.  6,  la,  a,b.  p  See  Bon  v.  Smith,  Cro. 

"Hob.    33;    Chapman's    Eliz.  532. 
case.  Dyer,  333,  b.  *»  See  Jobson'u  case,  Cro. 

Eliz.  676. 

vol;.  V.  D  • 


34 


■HfMBNTfi  OP  [book  IV.  PART  I. 

pEVl^.      used  to  describe  the  devisee,  the  term  used  comprehends 
•'"-""'—*"  all  the  testator's  family  who  are  nearest  to  him  in  the  de- 
gree mentioned.  Thus,  where  one  devised  her  estates,  real 
and  personal,  in  trast,  upon  the  death  of  W.  under  twenty- 
one,  to  convey  the  same  to  her  nearest  relation  of  the  name 
of  Pyoty  his  or  her  heirs,  executors,  8cc.     W.  died  under 
twenty-one,  and  at  the  death  of  the  testatrix  there  were 
•  three  persons  then  actually  of  the  name  of  Pyot;  namely, 
Jt  man  and  his  two  sisters  then  unmarried,  and  also  another 
sister  originally  of  that  name,  but  married  at  the  dme  of 
making  the  will.    At  the  time  of  the  contingen6ies  hap- 
pening, there  was  also  another  person,  who  was  heir  at 
law  to  the  testatrix,  and  also  of  the  name  of  Pyot,  but 
more  remote  in  degree  than  the  others.    Pyot,  the  heir  nt 
law,  insisted,  first,  that  this  devise  to  the  nearest  relation 
was  void  for  uncertainty,  because  the  word  relation  vma 
not  fiamen  eoUectivmni  for  no  words  were  of  that  descrip- 
tion, except  such  as  had  no  plurals,  as  stodc,  heir,  or  the 
like.    Secondly,  that  if  it  was  not  void,  then  tiie  heir  at 
law  was  the  person  meant  by  nearest  relation ;  that  the 
testatrix  had  in  view  a  single  person,  and  could  not  intend 
to  give  it  to  all  her  relations'.    But  Lord  Hardwicke, 
Chancellor,  said,  that  a  devise  was  never  to  be  construed 
absolutely  void  for  uncertainty,  unless  from  necessity* 
Then  the  question  was,  whether  there  was  auch  uncertainty 
in  this  devise  over ;  and  if  there  was  a  necessity  to  take 
this  to  relate  to  a  single  person^  it  would  be  so,  as  there 
were  several  in  equal  degree  of  the  name  of  Pyot  But  his 
Lordship  did  not  take  it  so:  the  term  ''relation"  waa 
.    mmen  collectimm  as  much  as  heir  or  kindred.    In  common 
parlance,  relation,  in  the  singular  number,  was  used  as  nomen 
collectivum  in  the  same  sense  as  kindred ;  and  no  difficulty 
arose  from  the  word  his  other  in  the  case,  any  more  than 
where  the  word  heir  was  used.    He  said,  ke  thought  the 
Pyots  described  a  particular  stock,  and  the  name  stood  for 

'  Pyot  V.  Pyot,   1  Ves.  335. 
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the  stocky  bat  yet  it  did  not  go  to  the  heir  at  law,  as  in  the      DEVISE. 
case  of  Dyer  %  because  it  ihust  be  nearest  relation,  taking  — — — 
it  oat  of  the  stock;  from  ivhichi  latter  case  it  also  differed, 
as  the  personal  was  involved  with  the  real  estate,  and  it 
was  meant  that  both  should  go  in  the  same  manner. 

"And  if  the  devisor  explains  who  he  means  by  nearest 
relationsy  persons  may  take  under  that  description  who 
9xe  not  strictly  so  circumstanced  in  j>oint  of  kindred.  As, 
if  lands  be  devised  to  be  divided  between  the  nearest 
relations  of  the  testator,  namely,  the  Greenwoods,  the 
Everetts,  and  the  Downs ;  the  Everetts,  it  seems,  might 
take^  though  not  in  the  same  degree  of  relation  as  the 
Greenwoods  and  the  Downs,  nor  within  the  degree  of 
nearest  relationship  *. 

If  a  person,  being  married,  describe  his  devisee  by  the 
term  ''  nearest  relation,  according  to  the  statute  of  distri- 
butions,'^ his  wife  cannot  take ;  for  she  is  no  relation  to  « 
her  husband  in  the  sense  in  which  that  word  is  there  used", 
because  it  is  transferred  to  a  personal  sense,  and  as  if  he 
had  said  kindred;  and  kindred,  in  the  statute,  means 
kindred  by  blood  only,  and  the  yrite  is  no  relation  by  blood 
or  affinity*. '  Non  tiffinis  est  fed  causa  ijffimiatisi  affims  ab 
eodem  stipiie.  And  there  would  be  no  difference  in  such  a 
case  as  that  last  mentioned,  whether  the  terms  used  by 
the  testator  were,  my  relations,  generally,  or,  my  own  re- 
lations; for,  in  both  casesi  relations  by  blood  only  are 
included :  and  even  if  the  reference  to  the  statute  of  dis- 
tributions be  omitted  in  such  a  devise,  the  wife  cannot,  it 
seems,  take  within  the  description  of  a  near  relation ;  for, 
in  the  case  of  Thomas  v.  Hale,  Lord  King  determined, 
upon  the  authority  of  Lord  Macclesfield,  in  the  case  of 
Brown  v.  Brawn,  that  the  word  '' relations'^  should  be 

*  Chapman*^  case,  Dyer,  Ves.  84 ;  Worsly  v.  John»n, 

333,  b.  3Atk.769,76i. 

'  Greenwood  v.  Greenwood,  '  Skinner,   tit  Cognatia 

sited  1  Bro.Ca.  Cha.  32.  Parentela;  Calvin's  Lexicon, 

"  See  Duvies  v.  Bmley,  1  tit.  Affinitas. 

n  s 
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DEVISE.      confined  to  such  relations  as  wexe  within  the  statute  of  • 
distributions^  because  of  the  uncertainty  of  the  woad 
relations^  (i). 
Where  heir  or        i|.  having  been,  during  the  prevalency  of  the  feudal  sys- 

iMue  11  word  of  .,  . 

purchase,  and     tem,  a  fundamental  principle  of  our  law,  that  fm  heir 
limitation.         should  not  take  a  contingent  remainder  of  an  estate  as  a 

purchaser,  where  his  ancestor  took  a  freehold  estate  by  the 
same  conveyance;  because  such  dispositions,  while  fiefs  were 
predominant,  tended  to  defraud  the  lord  of  the  fruits  of  his 
tenure,  by  enabling  the  heir,  with  the  concurrence  of  his 
ancestor,  to  take  the  estate  as  fully  as  by  descent  without 
*  the  feudal  burthens  to  which  he  would  have  been  liable 
had  the  estate  descended ;  it  became  a  rule  of  construc- 
tion, applicable  to  all  instruments  so  conceived,  that  the 
estate  limited  to  the  heir,  though  meant  to  bQ  contingent, 
should,  in  law,  be  considered  as  vested  in  the  ancestor : 
in  consequence  of  which  conclusion  of  law,  every  devise 
in  which  an  estate  of  freehold  or  frank-tenement  was  given 
to  the  ancestor,  with  an  immediate  or  mediate  remainder 
thereon^  limited  to  his  heirs,  or  heirs  in  taS^  or  issue,  (the 

^  2  Eq.  Ca.  Abr.  3321  pL  9, 368,  pi.  13;  Qa.  T.  Talbot,  251. 


(1)  But  it  is  observable,  that  the  question  there  arose 
respecting  personal  property,  and  therefore,  from  the  nature 
of  the  suDject  matter,  furnished  a  ground  for  resorting  to 
that  statute,  to  determine  what  the  testator  meant,  wmch 
was  one  ground  of  Lord  Hardwicke's  judgment  in  Pyot  v. 
Pvot.  But  there  seems  to  be  no  reason,  in  case  of  a  devise 
of  land  so  conceived,  for  referring  to  that  statute  in  order 
to  decide  upon  a  terra  applied  to  a  subject  to  which.tbat 
statute  has  no  reference,,  unless  it  be^  that  the  question 
being,  of  a  testamentary  nature,  any  decision  upon  a  testa- 
mentary subject,  from  which  an  analogy  may  be  drawn, 
should  be  resorted  to,  rather- than  the  evident  intent  of  a 
devisor  to  give  should  be  disappointed  upon  the  foundation 
of  his  having  expressed  himseltwith  an  uncertaintv  not  to 
be  cleared  up.  It  seems,  therefore,  very  questionable  what 
would  be  the  fate  of  a  devise  of  Wds  only  to  the  ^re^ 
lations"  of  the  devisee.    See  Pow.  Dev.  35!t« 
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latter  tenn  being  considered,  in  a  devise,  as  a  word  of     deviss. 

limitation,  and  synonymous  to  the  word  heir),  was  con-  

aidered  as  famishing  incontroyertible  and  conclusive  evi- 
dence of  an  intent  in  the  devisor  to  give  an  estate  in 
remainder,  immediately  executed  in  the  ancestor  so  taking 
the  freehold,  and  not  contingent  in  the  heir  or  issue;  such 
a  limitation  being  considered  technically,  as  importing 
an.  intent  in  the  devisor  so  to  convey.  And  although,  by 
the  abolition  of  tenures,  the  foundation  upon  which  the 
principle  was  adopted,  which  gave  rise  to  that  rule  of 
c4Mistruction,  failed,  yet  the  technical  import  of  such  a 
limitation  being  established,  the  construction  of  the  instru- 
ment continued  the  same,  the  presumption  being,  that 
the  words  were  used,  notwithstanding  tenures  had  ceased, 
intheir  common  and  ordinary  acceptation.  Hence  it  follows, 
Ihat  the  words  heir  or  issue,  when  so  used  in  a  -devise^ 
cannot  take  effect  as  a  description  of  the  person  to  take 
as  a  purchaser.  But,  although  the  alteration  of  the  state 
of  the  subject  to  which  the  words  in  such  a  devise  applied, 
was  held  not  to  furnish  a  reason  for  altering  the  construc- 
tion of  such  limitationsy  because  the  language  that  con- 
«titnted  them  having  gained,  by  usage,  a  fixed  technical 
import  such  an  alteration  would  have  been  productive  of 
more  mischief,  by  the  confusion  that  would  have  followed 
in  mens  ideas  respecting  the  disposition  of  their  -estates, 
than  could  have  been  compensated  for  by  any  benefits  that 
<^uld  have  arisen  by  departing  from  the  rule  i  yet  it  by  no 
means  followed,  that,  when  the  foundation  of  the  prin- 
<^iple,  upon  which  the  rule  was  grafted,  failed,  the  rule 
diat  had  been  raised  upon  it  should  be  extended  beyond 
the  precise  limits  it  had  at  that  time  reached.  From  the 
period,  therefore,  when  the  principle  of  the  rule  ceased  to 
operate,  the  courts  of  law  and  equity  seem  to  have  been 
as  industrious  to  take  devises  out  of  that  rule  of  construc- 
tion, in  favour  of  a  contrary  intent,  where  such  intent  was 
^dear,  and  must  necessarily  be  collected  from  the  devisor's 

©3 
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DEVISE.  language,  as  they  were  before  astute  in  their  endeavour, 
by  construction,  to  bring  cases  within  it.  The  issue  or 
heirs  of  a  devisee  may  now  therefore  take,  under  that 
description,  contingent  remainders  as  purchasers,  not* 
withstanding  a  previous  freehold  is  limited  to  their  'an* 
cestors  by  the  same  devise,  if  there  be  language  so 
modifying  and  qualifying  the  limitation  as  to  make  it  not 
quadrate  exactly  with  the  rule  :  but  such  limitation  will 
bonclusively  be  considered  as  being  within  the  rule,  unless 
the  devise  be  so  conceived  as  necessarily  to  import  an 
intent  in  the  devisor,  that  his  devisee  in  remainder  shall 
take  an  executory  estate  as  an  original  purchaser  of  a  coor 
tingent  remainder,  and  not  an  estate  in  remainder  exe« 
cuted  through  the  medium  of  the  ancestor. 

A  devisee,  therefore,  may  now  be  described  by  the 
'  **  heir''  or  ''  issue ''  of  one  who  takes  a  previous  freehold 
by  the  same  devise,  if  the  testator  plainly  show  that  the 
term  **  heir''  or  ''  issue"  was  meant  by  him  to  be  under- 
stood as  a  ducriptio  persons.  Thus,  in  HaddofC%  case, 
where  a  devise  was  to  one  for  life,  and  so  afterwards  to 
every  person  that  should  be  the  testator's  heir,  for  life 
only,  it  was  adjudged  in  the  Common  Pleas  to  carry  an 
estate  in  possession  to  the  tenant  for  life,  with  a  remainder 
for  life  to  the  next  heir,  and  nothing  more*.  So  a  devise 
of  lands  to  J.  S,  and  to  his  eldest  issue  male,  he  having 
no  son  at  that  time,  was  adjudged  not  to  be  an  estate- 
tall,  but  for  life  only;  and  it  was  said  that  it  would  have 
been  all  one  if  he  had  had  a  son  \  But  if  the  limitation 
in  Haddon^B  case  had  been  to  A.  for  life,  and  after  to 
'  every  person  who  should  be  his  heir,  one  after  anotiier, 
for  the  term  of  the  life  of  every  such  heir  only,  it  would 
have  been  void ;  for,  if  it  had  been  good,  the  inheritance 
would  have  been  in  nobody,  and  that  would  have  been 

*  Ihddon*%  case,     cited    Saville,  75 ;   Cro.  Eliz.  40 ; 
Moore,  373.  2  Le6n.  35;  6  Rep.  17,  b ; 

*  Lovelace    v.    Ijovelace,    Moore,  121 ;  sBuistt  180. 
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cqotraiy  to  the  rules  of  law,  so  Qote  the  distinction. .  The  BEVIsk, 
same  point  was  adjudged,  as  to  the  words  "  issue  male  "  — """^^ 
being  a  good  description  of  the  person  of  the  devisee,  in 
the  case  of  Luddington  r.  Kime,  where  A.  devised  lands 
to  S.  for  life,  without  impeachment  of  waste,  and^  in  case 
he  should  have  any  issue  male,  then  to  such  issue  male 
a|id  his  heirs  for  ever.  Here  the  subsequent  limitation  to 
the  lAsue  male  of  jB.  was  held  not  to  make  him  tenant  in 
taHp  but  to  be  a  contingent  fee  to  his  issue  male,  who 
took  by  way  of  purchase,  as  a  devisee  specifically  de- 
scribed ^ 

So,  wh^fe  the  limitation  was  to  one  for  life  only,  and 
after  his  decease  to  the  issue  male  of  his  body,  and  to  the 
heiia  male  of  the  bodies  of  such  issue,  the  word  *'  issue" 
was  considered  as  a  description  of  the  person  who  was  to 
take  the  estate-tail^ 

The  principle  upon  which  these  cases  are  considered  as 
not  falling  within  the  rule  before  mentioned  seems  to  be 
tkat  the  word  issue,  being  in  its  most  proper  and  technical 
sense  descriptive  of  the  person,  and  only  taken  as  a  word 
of  limitation  to  effectuate  the  intention  of  a  testator, 
^though  it  shall  be  taken  in  the  same  sense  when  it  militates 
against  his  interest,  as  it  shall  be  taken  in  when  it  ope- 
rates in  favour  of  his  interest,  where  it  is  used  in  the  same 
manner,  and  therefore  shall  be  considered  as  a  word  of 
liopitation,  as  well  where  the  consequence  is  to  give  effect 
to  proceedings  that  destroy  his  estate,  as  where  the  con- 
sequence is  to  give  effect  to  his  claim  against  any  act  of 
die  tenant  for  life,  which  would,  if  it  were  considered  as 
contingent,  militate  against  his  interest),  yet  it  shall,  when 
it  is  evident,  from  the  testator's  manner  of  expressing  him- 
self thathe  meant  to  use  it  in  its  proper  sense,  vii.  as  a 
description  of  the  particular  person  to  take,  and  not  i^ 
nomm  cdUcHvutn,  take  effect  in  that  sense,  and  in  no 

^  Luddifigtm  v.  Kime,  i        ^  BacTchatufi  y.  Welb,   i 
Salk. >3H ;  jCoid  Ray«i.  203;    Eq.  Ca.  Abr.  184,  pi  27- 
3  Lev.  435- 
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Other*.  Now  where  a  testator  superadds  words  of  limita- 
tion upon  the  word '^  issue/'  it  may  fieiirly  be  inferred, 
that  he  did  not  use  the  word  '*  issue ''  in  its  collectiye 
sense ;  for  if  he  had,  it  would  have  embraced  that  descrip* 
tion  of  persons^  to  include  which  he  has  used  the  latter 
words  of  limitation  superadded.  The  word  issue,  there* 
fore,  in  such  case,  is  understood  in  its  common  and 
ordinary  signification^  t.  e.  as  a  description  of  the  person 
to  take.  And  this  accounts  for  the  distinction  between  a 
description  by  the  word  **  heir"  or  '*  heir  male,"  and  by 
the  words  **  issue  male,"  when  accompanied  with  such 
superadded  words  of  limitation ;  for  the  words  ''  heir"  or 
*'  heir  male,"  (being  according  to  Aeir  proper  technical 
import,  words  of  lii[nitation,  t.  e.  nomina  collectivd,  and 
never  taken  as  words  of  purchase,  t.  e,  tidescriptio  persona, 
except  to  answer  the  evident  intent  of  testators),  will  not 
be  restrained  to  the  latter  signification,  by  merely  super- 
adding other  words  of  limitation;  for  such  other  words 
are  only  a  repetition  of  what  is  before  expressed  by  the 
words  ^  heir"  or  '^  heir  male,"  in  their  technical  import, 
because  they  include  the  subsequent  words  of  limitation, 
viz.  "and  his  heirs,"  or  **  the  like ;"  for  every  heir  male, 
of  the  body  of  the  heir,  is,  in  construction  of  law,  an  heir 
of  the  ancestor  himself*:  for  which  reason  the  words 
added  are  considered  as  words  merely  declaratory,  and  do 
'  not  restrain  the  effect  of  the  former  words';  and  therefore, 
wh^re  lands  were  devised  to  J.  H.  for  life,  then  to  the 
heir  male  of  J.  H.  and  bis  heirs,  and  for  want  of  such 
issue,  then  over :  l4ord  Keeper  Henley  held,  that  J.  H. 
took  an  estate-tail,  notwithstanding  that  the  words  heir 
male  were  in  the  singular  number,  and  attended  with  super- 
added words  of  limitation  in  f(^e^  And  where  there  was 
a  devise  to  Jif.  and  his  wife  for  their  lives/  remainder  to 

*  See  Strange,    731 ;    i  •  See  Dubber  v.  Trollop, 

Rep.  103^  b ;  1  Anders.  132 ;  cited  1  Atk.  412. 

Cro.Eliz.  40;  Moore,  371 ;  ^  Kingy.  BunheU,^Bun. 

Pow.Dev.  360.  1103. 
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the  next  heir  male  of  their  two  bodies,  it  was  held  a  devise      devisk 

in  tail*.    So,  where  a  devise  was  to  one  for  life,  and  after  " 

his  death  to  the  first  heir  male  of  his  body,  remainder 

over,  it  Was  hdd  that  the  first  devisee  took  an  estate-tail  \ 

The  foundation  of  all  whioh  cases  appears  to  be,  that 

neither  words  of  limitation  superadded  on  the  word  ''heir'' 

in  the  singular  number,  nor  the  words  first,  next,  6r  eldest, 

preceding  the  word  heir,  are  sufficient  to  show  an  intei^  in 

the  testator  to  control  its  technical  import ;  for,  neither 

of  them  furnish  aground  fsom  which  it  must  necessarily  be 

inferred  that  the  testator  meant  to  use  the  word  ^'  heir''  out 

• 

of  its  ordinary  sense,  in  which  it  operates,  universally,  as 
women  eottecHvumi  because  if  words  of  limitatipn  only  be 
superadded,  it  is  merely  expressio  earum  qum  ttwite  inguni ; 
for  the  word  ''heir"  imports  the  heirs  of  such  heir^;  so 
the  words  next,  first,  or  eldest,  when  preceding  the  word 
**  heir,'-  only  express  that  which  the  word  *'  heir"  itself 
implies,  viz.  first,  next,  or  eldest,  taken  for  the  future 
time,  the  one  to  succeed  to  the  odier  from  time  to  tirne^ 
according  to  the  course  of  the  common  law.  Consequently, 
a  devisor  may  use  either  of  these  expressions  .without  any 
intuition  to  alter  the  technical  import  of  the  word  to  which 
they  are  joined  K 

But  the  word  ''heir"  may  also  operate  as  descripiio 
penfnut,  whereby  a  testator  points  out  who  shall  be  his 
devisee,  if  he  add  words  to  the  term  heir ;  from  whence  it 
must  necessarily  be  implied  that  hemeant  to  use  it  in  that 
sense.  And  therefore,  where  a  limitation  was  to  A.  for 
Ufe,  and  after  to  the  next  heir  male  of  the  body  of  yl. 
and  to  the  heirs  male  of  the  body  of  such  next  heir  male, 

K  Miller  v.  Seagrcve,  Rob.        *  Minshtd  v.  Minshul,    1 
Gavelk.  g6;  and  see  i  Yes.    Atk.  411. 
337«  ^  CAiipman's.  case.  Dyer, 

^  IkMop  v»  Trollop,  Rob,  333,b ;  but  see  Cheeky.  Day, 
Gavelk.  76;  1  Atk.  421;.  Moore,5g3;2RoLAbr.4i7^ 
2Jid  see  Goodrighiv.Pulleyn,  G.  pi.  7;  Cro.  Eliz.  313; 
a  Lord  Raym.  1437.  Ow^  148,  cited  Lord  Raym. 

205;  Fitzgib.  24. 


4^3  SLKMSNTS   aF  [BOOK  iV.   PART  I., 

DSYISE.      the  devise  to  the  next  heir  male  was  held  to  be  renuundtf 
"  vesting  in  him  by  purchase ' ;  becaasoi  if  the  words  "  next 

heir  male''  were  taken  in  a  collective  sense,  the  super- 
added words  of  limitation,  viz.  *'  and  to  the  heirs  male  oi 
the  body  of  such  n^ct  heir  male/'  must  have  been  rejected ; 
and  if  the  words  <'  heir  male  of  the  body  of  A"  had 
been  taken  in  its  collective  sense,  both  the  words ''  next,'* 
preceding  the  word  heir,  and  the  subsequent  limitatioa, 
must  have  been  r^ected ;  and  the  limitation,  beii^  to  the 
next  heir  male,  could  not  give  the  fee-simple  id  the  an-* 
eestor,  and  an  estate-tail  in  the  ancestor  would  not  aaswer 
the  superadded  words  of  limitation  to  the  heir;  besides 
which,  the  words  of  linutation  superadded  are  partioQlnr ; 
for  in  them  the  testator  shows  that  he  had  a  diff^mt  idea 
of  the  effisct  of  the  terms,  ^  next  heir  male,''  in  the  siih* 
gular  number,  from  that  which  he  had  of  the  ^ect  of  the 
terms  '^  to  the  heirs  male  of  the  body,  &c."  in  the  plural 
number,  or  otherwise  he  would  not  have  expressed  him- 
self, in  the  superadded  limitation,  in  the  plural  number : 
therefore,  the  words  *^  to  the  heirs  male  of  the  body  of 
such  next  heir  male,"  preclude  the  objection  to  the  uncer- 
tainty of  the  testator's  intent,  which  exists  in  the  fonner 
cases  put,  because  it  is  limited  **  to  the  next  heir  male  of 
A.  and  to  the  heim  male  of  the  body  of  such  next  heir 
male,"  which,  in  othet  language,  is  tantamount  to  a  limi* 
tation  ''to  the  next  heir  male  of  the  body  of  A.  and  his 
heirs  male ;  in  which  mode  of  expression,  the  words  ^  his 
heirs"  would  show  that  the  word  ''  next "  was  meant  to 
confine  the  word  ''  hrir"  to  a  particular  person,  in  like 
maimer  as  in  the  preceding  case  of  JjudHagtot^  v.  Kiau^ 
the  words  ''  his  heirs "  were  considered  as  explanatory 
of  Ae  intent  of  the  testator  to  u$e  the  wor^  i^sue  in  a 
sense  applicable  to  ooe  issue  only. 
.  Hie  above  cases  are  referrible  to  Ae  dass  of  devisees 
taking  by  nomination ;  but  a  devisee  may  abo  take  by 


'  Arcket^B  case^  i  Rep.  66. 
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Special  description,  operatiiig  as  an  actual  description  of  a      DEVlSfi. 

particular  person  meant.     As,  where  a  derise  was  by  

these  words,  ''  I  give  the  fee-simple  of  my  honse  in  C.  to 
my  cousin  A.  L.  and  after  her  decease  to  W.  X.  her  son/' 
(which  W.  L,  was  her  heir-apparent).  Here  A.  L.  had  an 
estate  for  life,  remainder  to  W.  L.  her  son  for  life  by 
special  description,  remainder  to  ^.  X.  in  fee  ^.  So,  where 
amaa devised  lands  ^'  to  A.  and  his  heirs  during  the  life  of 
JB.  in  truslfor  B.  and  after  the  decease  of  JB.  to  the  heirs 
male  of  the  body  of  B.  now  living,^'  jB.  having  one  son 
then  living.  By  this  devise,  a  remainder  was  immediately 
vested  in  the  son;  for  the  woidi  ^  heim  male  now  living^*' 
in  a  willy  were  a  fidl  description  of  the  s<m,  who  was  then 
the  h^-apparent  of  B.  and  known  by  the  devisor  to  be 
so  '•  So,  if  a  man  devise  to  his  heirs  in  borougli  Englishj 
or  to  his  heirs  in  gavellund,  such  special  heir  shall  take, 
although  he  be  not  heir-general  at  common  law ;.  because 
he  is  specifically  described,  and  distinguished  from  the 
heir-general  at  common  law  ^. 

But  as  it  is  necessary  to  the  constitution  of  a  devise, 
that  there  be  a  devisee  certain,  or  capable  of  being  made 
so,  the  law  requires  every  one,  claiming  in  that  character, 
to  answer,  in  all  respects,  the  description  the  devisor  has 
given.  Thus,  if  one  claim  under  the  description  of  heir> 
he  must  show  that  he  is  heir  in  that  sense  in  which  the 
testator  has  used  the  term.  Now  an  heir  may  be  such  in 
four  ways :  first,  heir  with  relation  to  the  ancestor  of  the 
person  so  described,  as  heir  general ;  secondly,  heir  by 
particular  description  of  the  testator,  as  .heir  special;  ^ 
thirdly,  heir  wUh  relation  to  property^  or  to  the  thing  to  be 
inherited;  feurddy,  heir  by  infeience.  With  respect  to  heir 
with.rriation  to  die  ancestor,  it  is  dear  one  cannot  make 
anotiber  heir,  unless  he  be  stricdy  so.    Theiefore  the  word 

»  CAycfte's  case,  Dy.  357.  a  Vent.  311,  by  names  of 

■  James  v.  Sicharascmy  T.  Burchet  v.  Durdant ;  Raym. 

Jen.  gg ;  1  Eq.  Ca.  Abr.  S14,  330 ;  3«Keb.  3a ;  Pd.  457. 

pi.  11 ;  S.  C  1  Vent  S3f;  ^  «  Vera.  733. 
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'*  heir/'  in  this  sense,  wiil  not  serve  for  a  name  of  pur- 
chase, if  the  person  claiming  be  not*  lawfol  heir.  CSonse- 
quently,  where  A,  devised  that  the  heir  of  JB.  should  sell 
his  land,  and  B.  was  attainted  of  felony  in  the  life-time  of 
A.  and  then  A.  died :  the  eldest  son  of  JB.  could  not  sell 
the  land ;  for  he  was  not  heir,  because  the  Uood  was 
corrupted'. 

An  heir  by  particular  description  of  the  testator  may  be 
either  of  heir^neral  or  heir-special.  Since;  wherever  a 
testator  describes  his  devisee^.as  heir  of  any  one,  generally, 
none  can  take  under  that  description,  unless  he  fully  an- 
swer it  in  an  particulars,'  it  follows  that  none  can  take  as 
such  during  the  life  of  his  ancestor;  for,  nemo  esi h^trtB 
mventis.  Therefore,  where  one,  having  issue  two  sons  and 
two  daughters,  devised  his  lands  to  his  younger  son  in  tail, 
and,  for  want  of  such  issue,  to  the  heirs  of  the  body  of  his 
eldest  son,  and  if  he  died  without  issue,  that  the  land 
should  remain  to  his  two  daughters  in  fee.  The  testator 
died;  the  younger  son  died  without  issue,  living  tjle 
eldest  son,  who  had  issue  him  who  was  tenant  in  the  assize* 
It  was  contended,  Ihat,  notwithstanding  that  by  way  of 
grant,  the  son,  living  his  father,  cannot  take  as  heir,  (t .  e. 
by  limitation  as  heir  to  his  fiither)^  i>eeau8e  none  can  be 
«atd  to  be  heir  to  his  father,  as  long  as  his  father  be  alive ; 
yet,  by  way  of  devise,  the  law  *ahoidd  favour  the  intention 
of  the  party,  and  the  intent  of  the  devisor  should  prevail. 
But  the  court  were  unanimously  against  it ;  and  held,  that 
it  was  all  one  in  the  case  of  a  devise  as  of  a  grant).  So, 
where  lunds  were  devised  to  A.  for  life,  and  after  to  the 
next  heir  male  of  A.  and  the  heifs  male  of  the  body  of 
such  next  heir  male ;  A.  having  issue  a  son,  made  a  feoff- 
ment to  B.  upon  whom  the  son  entered ;  and  it  was  ad- 
judged that  the  entry  of  the^  son  was  not  lawful,  for  the 
remainder  could  not  vest  in  him,  living  his  father,  because 


9  Jenk.  Cent.  203.  Leon.  70 ;  S.  L..  Dyer,  99^  a, 

^  Chdllimer,  v.'  JEtouyer,  s    pL  64. 


tH*  1.  %  111.]  COKVKTAKCING.  45 

it  was  limited  to  the  next  heir  male  of  A.  and  Ai  could      DEVISI^ 
have  no  heir  male  during  his  life'. 

And  upon  the  same  principle  as  that  upon  which  the 
preceding  cases  are  determined,  it  is  held,  that  if  a  testator 
describe  any  particniar  heir,  as  heir  male,  or  heir  female* 
or  heir  of  his  name,  or  the  like,  the  person  to  take  thereby 
mnst  answer  the  description  in  both  particulars;  ue.  hfi 
Or  she -must  be  rery  heir,  as  well  as  male  or  female, .  or  of 
the  testator's  name ;  because  these  words  operate  on  the 
first  taker  as  a  daeriptio  persona,  and  name  of  purchase '. 
Thus,  where  B.  having  issue  three  daughters,  devised 
hereditaments  to  his  wife  for  life,  remainder,  after  her 
death,  to  his  executors,  until  out  of  the  profits  they  had 
received  a  certain  sum  for  preferment  of  his  daughters; 
and  then  the  hereditaments  to  remain  to  his  right  heirs 
male  for  ever ;  and  if  his  heirs  male  should  disturb  his  ex- 
ecutors in  receiving  the  profits,  that  then  their  estates 
should  cease,  and  the  land  shotdd  be  divided  among  the 
daughters  then  living,  and  died.  W.  B.  was  found  to  be 
heir  male  of  the  testator.  But  the  court  of  King's  Bench 
held,  that  he  could  not  take  the  remainder,  because  the 
three  daughters  were  the  heirs  general:  and  this  ju(^gment 
was  a£Eirmed  in  the-  Exchequer  Chamber*. 

And^e  rule  of  law  is  the  same  as  to  trust  estates  so' 


But  if  the  testator  deariy  show  by  positive  words,  or  if 
it  must  necessarily  be  inferred  from  facts  that  he  meant 
one  to  take  by  the  description  of  a  particular  heir,  who  was 
not  general  heir,  that  intent  wiH  be  oa^rried  into  execution. 
As,  if  one  devise*  in  these  words — *^  I  give  to  my  heir 
male^  which  is  my  brother-  A.  B. ;''  this  will-  be'  a  good 

* 

'  Archer^B  case,     supra;  F.  pl.5;  andseeCoiindeii  v. 

1  Rep.  €6.  Ckrke,  Moore,  860 ;  S.  C. 

'  See  Bro.  Abr.  tit.  Done,  Hob.  29 ;  Dawes  v.  Ferrars, 

61.    *                              •  aWils.  1. 

'  Aihenhurs^B  casoi  cited  "  See  Starling  v.  Eitrick, 

Hob.  34 ;  2  Rol.  Abr.  416,  Pre.  CIu  54. 
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MVfSE.      devise  to  A.  B.  although  the  testator  have  a  son,  who  is 
heir  general '^^ 

Soy  if  a  man,  having  a  house  or  land  in  borough  English, 
buy  lands  lying  within  it,  and  then  by  his  will  gives  his 
new  purchased  tands  to  his  heir  of  his  house  and  land  in 
borough  English,  for  the  more  convenient  use  of  it,  such 
heir  in  borough  English  will  take  the  land  by  the  devise 
as  harafactUwres  ot foetus,  not  fiaiut  or  le^iinms'^  for  the 
intent  is  certain,  and  not  conjectural^. 
.  And,  upon  the  same  princii^e,  one  may  tske  by  qpecial 
description  as  heir,  even  in  the  life-time  of  his  ancestor,  if 
the  testator  evince  his  intent  so  to  be;  as,  if  he  take  notice 
that  the  ancestor  is  living.  Thus,  where  S,  afker  devising 
hereditaments  to  trustees  for  twenty-one  years,  for  the 
payment  of  debts,  8ic.  settled  the  same  on  the  first  son 
of  his  body  lawfully  begotten,  and  the  heirs  male  of  the 
body  of  such  son  lawfully  issuing,  and  for  default  of  such 
issue,  to  his  cousin  /•  5.  for  ninety-nine  years,  if  he  shctjiild 
so  long  live,  remainder  to  his  first  and  other  sons  in  tail 
male,  aiyl  in  default  of  such  issue,  remainder  to  the  heirs 
male  of  the  body  of  the  testator's  aunt,  E,  L.  lawfully  be- 
gotten, and  for  default  of  such  issue,  remainder  to  his  own 
right  heirs.  ITie  testator  also  gave  a  legacy  to  his  said 
aunt  jE.  L.  wheneby  he  took  notice  that  she  was  living, 
and  that  she  had  three  sons,  A.  B.  and  C.  to  whom  l^e 
gave  alegacy  of  goo/.  He  likewise  gave  to  D.  Jl.  who  was 
Itts  heir  at  kw,  an  anmuty  onl  of  die  said  heteditaments, 
of  150/.  peraaniim,aad  to  her  duUren  500/.  ^-piece. 
Afterwards  the  testator  died  without  issue,  as  did  also  J.  5. ; 
upon  which  the  question  was,  vAao  was  entitled  to  the 
testator's  real  estate,  whether  his  heir  at. law  D.  B.,  or  A. 
the  eldest  son  of  the  testator's  aunt  E.  L.1  And  it  was 
aii^udged  in  the  Exchequer,  which  judgment  was  after- 
wards reversed  in  the  Exchequer  Chamber,  and  that  re- 
versal reversed  in  the  House  of  Peers,  that  A.  was  entitled 

'  Hob.  34.  r  Ibid. 
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under  Ihis  devise  ^;  and  the  prmcipal  reasons  upon  which  .  DSVisi. 
the  Court  of  Exchequer  founded  their  judgment,  and  upon  '~**-*'*-^~^ 
which  the  House  of  Lords  affirmed  it,  were,  because  it  was 
evident,  firom  the  whde  will,  that  he  was  the  person  maoi« 
festly  designed  to  take  by  the  appeBalion  of  the  heir  mate 
of  the  body  of  the  testator's  aunt  E.  L.  lawfully  begotten, 
before  tiie  heir-general  of  the  testator,  who  was  to  take  no 
mofe  than  an  annuity,  so  long  as  there  should  be  issue 
male  of  his  aunt ;  and  theu,  although  the  word  heir,  in  the 
stiricitest  sense,  signified  one  who  had  succeeded  to  a  dead 
ancestor,  yet,  in  a  more  general  sense,  it  signified  an  heir 
apparent,  which  supposed  the  ancestor  to  be  living.  Then, 
when  the  testator  also  took  notice  that  E.  L.  the  ancestor 
was  living  at  that  time,  and  gave  her  a  legacy,  he  could 
not  intend  that  the  first  son  should  take  strictly  as  heir, 
which  was  impossible  if  she  was  living,  but  as  her  heir 

« 

apparent  he  might  intend  him  to  take. 

But  there  were  formerly  great  doubts  entertained,  whe- 
ther^ if  an  estate  were  given  to  one,  remainder  to  the  heirs 
male  or  female  of  his  body,  it  would  be  necessary  that  the 
person  to  take  should  be  heir  as  well  as  male  or  female ; 
or  whether,  under  such  a  description,  a  special  heir  male 
or  female  might  not  take,  notwithstanding  there  was  an 
heir  general  tn  esse  of  a  different  description*. 

But  in  a  case  sent  to  the  Court  of  King's  Bench  out  of 
Chtficery,  that  coiwt,  in  express  terms,  certified  that,  as 
wt^  on  a  de#d  as  a  will,  whfere  a  third  person,  not  an  an- 
tet^M  of  the  grantee,  gave  an  estate  to  a  person  by  the 
description  of  heir  male  of  the  body  of  A  P,  one  answer- 
ing that  description  might  take  as  special  heir,  although 
there  was  an  heir  general  in  being,  ^  complete  heir  of  the 

■  Darbison  on  dem.  Ltmg  v.  White,  a  H.  Blac.  Rep. 

V.  BeawmnUi    i  WilL  dsg ;  loio. 
1  Brown  Par.  Ca.  ^8g;  and        *  See  Co.  Lit.  {I4,b. 
see  Goodrif^  dem.  JBrcohin 
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DEVISE,      person  from  whose  body  the  entafl  was  to  issue.   And  the 
~   same  point  was  resolved  in  the  Court  of  Exchequer  ^ 

Ah  heir  may,  thirdly,  be  such  with  relation  to  property, 
or  the  thing  to  be  inherited.  And  such  heir  may  b^  either, 
by  appellation,  by  inference,  by  custom,  or  by  accident. 
1  •  By  appellation ;  for  it  is  said  by  Hobart,  that,  although 
none  can  be  truly  heir  but  him  that  the  law  makes  so,  yet 
there  is  also  an  heir  by  appellation  and  vulgar  acceptance, 
which  inutates  the  state  of  a  true  heir^  As  if  one,  by 
will,  devise  that  his  vdfe  shall  be  sole  heir  of  his  real  estiite ; 
or,  that  J.  S.  shall  be  heir  of  his  land'.  In  this  case, 
/.  &  shall  have  the  land  in  fee,  for  such  estate  as  the 
ancestor  who  constituted  them  respectively  had ;  for  the 
word  heir  shall  relate  to  the  same  estate  that  the  party, 
who  made  the  others  heir,  had  in  the  land. 
2.  By  inference ;  as  if  one  be,  by  will,  constituted  heir 
«  without  mentioning  the  land,  and  there  be  other  matter 
therein,  from  whence  it  must  necessarily  be  inferred  that 
the  land  was  intended  to  pass,  or  that  the  devisee  was  in-^ 
tended  to  be  made  heir,  he  shaU  take  as  such.  As  if  a  man 
has  issue  three  sons,  and  devise  his  lands  one  part  to  two 
of  his  sons  in  tail,  and  another  part  to  the  third  son  in 
tail,  and  that  neither  of  them  shall  sell  either  part,  bilt 
that  each  shall  be  heir  to  the  other,  and  die,  and  then  one 
of  the  younger  sons  die  without  issue;  his  part  shall  not 
go  to  the  elder  son,  but  shaU  remain  to  the  other  sons; 
because  the  words,  that  the  one  shall  be  heir  to  the  other 
imply  a  remainder,  viz.  that  each  shall  be  in  remainder 
after  the  other^.  So,  where  one  devised  in  these  words, 
«<  J  make  my  coiisin,  Giles  Bridges,  my  sole  heir  and  exe- 
cutor V  it  was  held,  that  the  devisee  should  have  the 

^  See  Co.  lit.  164,  a.  n.  *  King  v.  RenAall,  1  Rol. 

(2.)           .  Abr,833. 

«  Hob.  76,  '  Taylor  v.  Webb,  Stvles, 

'  North  V.  Crompion,    1  301,  319,  407 ;  and  S.  L  3 

Ch.  Rep.  196;    Noy,  48;  Keb.  49,  pi.  23. 

Hob.  34;  Styles,  308. 
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deyisor's  laftda  in  fee ;  for,  per  Roll,  Chief  Justice,  althoiiglr      DEViSiX 
the  words  of  the  will  be  not  proper,  yet  we  may  collect  '" 

the  testator's  meaning  to  be,  by  making  the  party  his  heiry 
that  he  should  have  his  lands;  and  it  is  all  one  as  if  he 
had  said,  *^  my  heir  of  my  lands/'  And  here  he  not  only 
makes  him  his  heir,  but  his  executor  also,  and,  therefore^ 
if  he  shall  not  have  his  lands,  the  word  heir  is-merely  nu-* 
gatory  and  to  no  purpose,  for,  by  being  executor  only,  he 
shall  have  the  goods.  In  such  case,  therefore,  he  is  harew 
factM,  not  natus.  Ei  per  Jerman,  Justice,  the  word  heir 
implies  two  things;  first,  that  he  shall  hare  the  lands ^ 
secondly,  that  he  shall  haf  e  them  in  fee^simple :  and  the 
other  Justices  concurred. 

3.  'By  custom,  or  reference  to  custom.  Tlius  custom  makes^ 
one,  not  heir  at  law,  a  man's  h^ir  in  borough-  English* 

80  one  may  make  a  man,  not  his  heir,  heir  to  him  by  refer-'   .    ' 
ence  to  a  customary  heirs  As  if  a  man,  by  his  will^  give  neW 
purchased  lands  to  his  heir  of  his  house  and  land  in  borou^b 
English,  for  the  more  commodious  use  of  it;  there,  the 
youngest  son,  t.  e.  the  heit  in  borough  English,  shall  take. 

4.  By  accident,  as  in  the  case  of  a  possesnoyra^m,  which 

facii  worwem  esie  haredem ;  for,  from  this  expression  of 

Littleton,  it  is  to  be  implied  that,  in  this  case,  the  sister  is 

hares /actus ;  and  that  the  law,  without  other  act,  does  not 

make  the  sister  heir,  but  the  younger  brother  is,  thoughof 

the  half-blood,  after  the  death  of  the  elder  brother,  hares 

naius  to  the  father;  for  if  the  elder  brother,  neither  by  his 

own  act, 'nor  by  the  possession  of  another,  gain  more  than 

descends  to  him,  the  brother  of  the  half-blood  shall  in-^ 

herit^.    So  that  the  sister  is  made  heir  by  some  act  either 

of  the  brother,  or  some  one  for  him,  which  gives  him  ac^ 

tual  possession  of  the  fee  or  freehold;  and  if  the  elder  bto" 

ther  has  not  actual  possession,  or  if  it  be  such  an  inheritance 

of  which  an  actual  possession  cannot  be  gained,  it  shall  by 

law  descend  to  the  younger  brother  of  the  half-blood. 

«  3C0.  4i,b.  43,a. 
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DEVISE.         In  all  these  cases  of  desciiptioii  of  the  person,  if  it  be 
— '   '  made  with  sufficient  certainty,  so  that  the  person  intended 

may  be  distinguished  from  every  other  person,  tnfling 
omissions  or  misprisions  will  not  make  the  devise  invalid ; 
for  the  use  of  names  or  descriptions  are  but  to  make  a 
distinction  between  person  and  person,  and  therefore  it  is 
sufficient  if  the  person  be  so  called  or  described,  that  he 
may  be  distinguished  from  every  other.  And  this  holds, 
both  in  cases  of  civil  and  natural  persons. 

As,  where  a  devise  was  to  the  master  and  wardens  of 
the  mystery  of  cordwainers,  London,  who  were  incorporated 
by  the  name  of  master,  warden  and  commonalty,  the  ques- 
tion was,  if  by  reason  of  this  misnomer  of  the  corporation, 
the  devise  to  them  was  void?  Et  per  Curiam^  the  devise  is 
good ;  for,  by  the  intendment,  the  devisor  had  not  counsel, 
nor*  had  cognizance  of  their  name,  and,  the  corporation 
beihg  known  usually  by  that  name^  there  was  a  suffidemt 
intendment  what  corporation  he  did  intend  should  have  it  ^ 

So  if  one  be  known  by  the  name  of  Edward  Williamson, 
whereas  his  real  name  is  Edward  Andenson,  and  lands  are 
given  him  by  the  name  of  Edward  Williamson ;  the  stfme 
is  a  good  name  of  purchase  ^  So,  where  a  devise  was  to 
Margaret,  the  daughter  of  W*  K.  and  her  name  was 
Margery,  it  was  held  that  she  Should  tbke,  for  the  person 
meant  is  clear  by  the  description  K 

So  if  a  devise  be  to  William  Earl  of  Pembroke,  or  Wil- 
liam Bishop  of  Salisbury,  and  his  name  be  John,  the. 
devise  is  good ;  tibere  being  a  sufficient  certainty  without 
the  christian  name ;  for  there  can  Be  but  one  person  Earl 
of  Pembroke  or  Bishop  of  Salisbury,  wherefim  the  mis- 
taken christian  name  shall  be  rejected  as  suiplusage,  and 
the  devisee  takes  as  describe^  by  his  name  of  dignity  or 
description  of  his  office  K 

^  Foster  v.  WaU^y  Cro.        ^Gyiiesv.£€i9u/y,iFreem. 
Eliz.  106;  S.  C.  2  Leon.  1%.    293. 
JGodb.17.  Tilnat  3ia. 
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Bul  if  the  deacription  be  bise,  and  n^H  merely  inipeitfecti  DEVlstL 
Ae  devise  will  be  void,  whether  in  cases  of  civil  or  natural  * 
peisoas.  A9  if  one  had  devised  lands  to  the  Abbot 
of  St.  Peter,  where  the  foundatioti  wi^  of  St.  Paul^  there 
the  deyise  had  been  void"^.  So  if  one  de^'ise  his  lands 
to  the  heir  of  his  brother  wd  to  his  heirs  for  ever,  and  his 
brother,  at  the  time  of  the  devise,  be  an  alien  not  natural^ 
ized,  the  devise  wiU  be  vqid,  th^  reason  of  which  is,  that 
the  devisee  was  falsely,  not  imperfectly,  described  ;  for  no 
alien  can  have  an  faeir^  But  if.  in  such  case,  be  who 
claims  imder  the  devise  be  proved  to  be  the  reputed  heir 
of  the  brother,  then,  although  the  father  were  an  alien,  the 
son  might  tal^e  by  the  devise  ®. 

rV.  What  Property  may  be  the  Subject  op  a 
Devise,  ano  by  what  Description, 

By  the  32d  Hen«  8,  c*  i, it  is  enacted  ^  that  ^^f  manors^ 
lands,  tenements  or  hereditaments,  of  aa  estate  of  inherit* 
ance  holden  insoccage  or  in  the  nature  of  soccage  tenure, 
(which  all  lands  now  are,  except  those  bolden  by  copy  of 
coort-roll^)  may  be  devised  by  any  person  or  persons,  at 
his  free  will  and  pleasure.  And  by  the  34  and  3^  of 
Hen*  8,  c»  5,  reciting  that,  some  doubts  had  risen  as.  t^ 
the  construction  of  several  parts  of  the  above  statute,  and 
particularly  as  to  what  the  legislature  intended,  in  the  7th. 
section,  by  the  words, "  estates  of  inheritance,"  it  is  enact^ 
that  those  words  shall  be  expounded,  taken  and  adjudged 
of  estates  in  fee-simple  0^  ^«  And  by  the  same  act  it  is 
also  enacted,  that  **  all  and  singular  persons  and  person, 
having  a  sole  estate  or  interest  in  fee-simple  or  seised  in 
fee-simple  in  coparcenary>  or  in  common  in  fee-;simpl6  of 
and  in  any  manors,  lands,  tenements,  rents  or  other  here-  > 

ditaments  in  poasessipi),  reversion, or  remainder,  or  6f  rent.^ 

■  Hob.  33 ;  Bro.  Det;.  2.  *  P^  Glyn,  Chief  Justice, 

**  See  Coim^ex>rf  r.  Pays/  ^  Sid.  1 51 . 
1  Sid.  193.  p  Sec.  1,  2, 3,  7. 

^Sec.  4. 
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DEVISE,      brsenrices  incident  to  any  reversion  of  remainder,  andhaving 
-  no  manors^  lands,  tenements  or  hereditaments  holden  of 

the^kingy  his  heirs  or  successorsi  or  of  any  person  or  per- 
sons by  knight^s  service,  have  foil  and  free  liberty,  power 
and  authority  to  give,  dispose,  wiB  or  devise  to  any  person 
or  persons,  &c.  by  his  last  will  and  testament  in  writing,  or 
otherwise  by  any  act  or  acts  lavrfuDy  executed  in  his  life,  by 
himself  solely,  or  by  himself  and  others  jointly,  severally 
or  particularly,  or  by  aU' those  ways  or  any  of  them,  as 
much  as  in  him  of  right  is  or  shall  be,  all  his  manors, 
Itods,  tenements,  rents  and  hereditaments,  or  any  of  them, 
or  any  rents,  commons,  or  other  profits  or  commodities 
out  of  or  to  be  perceived  of  the  same,  or  out  of  any  parcel 
thereof,  at  his  own  free  will  and  pleasure." 

These  clauses  of  the  statutes  of  wiUs  may  be  considered, 
First,  with  respect  to  what  things  the  words  lands,  tene- 
ments and  hereditaments  apply :  Secondly,  what  estates 
^  the  devisor  must  have  in  such  lands,  tenements  and  here- 
ditaments,  in  order  to  devise  them  :  ^Thirdly,  what  estates 
he  may  create  or  devise  in  them  to  another  \ 

To  what  things  the  words  lands,  tenenients  and  heredi- 
ments,  apply.  First,  all  lands  not  devisable  by' custom, 
previous  to  the  statutes  of  wills,  are  by  those  statutes  ren- 
dered devisable.  But  a  distinction  was  made  as  to  tene- 
ments and  hereditaments,  between  diose  that  were  valu- 
able and  those  that  were  not  valuable,  it  being  held  that  the 
latter  were  not  devisable. 

The  foundation  of  this  distinction  between  herklitaments 
not  valuable,  and  those  that  are  valuable,  seems  to  have 
been  taken  at  a  very  early  period,  and  arose  from  the  par- 
ticular wording  of  the  statutes  of  wiUs.  By  the  common 
law,  without  a  custom,  inheritances  were  not  devisable. 
Every  devise  of  them,  therefore,  not  founded  iq[>on  custom, 
must  be  warranted  by  some  statute,  otherwise  the  devise 
is  void.    Now  neither  of  the  statutes  of  wills,  nor  any 

'  See  Pow.  Dev.  2ig. 
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other  statute,  made  such  a  devise  effectual ;  for  neither  DEVISE.  ^ 
the  letter  nor  the  intent  of  the  statutes  of  32  Hen.  8,  or  — — -— 
34  Hen.  8,  authorized  it ;  and  to  this  purpose  the  words 
of  the  statutes  should  be  bbsenred,  and  particularly  of  the 
statute  of  the  32  Hen.  8,  viz.  ''  That  all  persons  having 
manors,  &c.  held,  &c.  by  knight's  service  in  capite,  might 
devise  two  parts  of  his  hereditaments  in  three  parts  to  be 
divided^  or  so  much  thereof  as  amounted  to  the  annual 
value  of  two  parts  of  them  in  three  parts  to  be  divided  in 
certainty  and  by  special  division,  so  that  it  might  be  known 
in  severalty  for  advancement  of  his  vnfe,  &c.  and  saving 
to  the  king  the  custody  of  so  much  of  the  inheritance  as 
amounted  to  the  real  annual  value  of  the  third  part."  Now 
these  words  did  not  reach  this  kind  of  thing ;  for,  first, 
these  were  inheritances  and  things,  entire,  not  separable, 
and  which  could  not  be  divided.  •  Secondly,  they  were  not 
of  i|ny  certain  annual  value  :  and  the  statutes,  by  the  first 
branch  of  them,  required  that  the  inheritances  held  in  cajnte^ 
which  were  to  be  devised,  should  be  of  annual  value.  And 
^the  saving  before  mentioned  showed,  that  the  intent  of 
the  statute  was,  that  heredita^ments  devisable  by  that  sta- 
tute should  be  of  an  annual  value,  which  these  sort  of 
hereditaments  were  not.  And  this  appeared  more  evi- 
dently to  be  the  law,  by  the  words  of  the  statute  of  the 
34th  Hen.  8,  whereby  it  was  enacted,  that,  **  if  the  here- 
ditaments that  descended  to  the  heirs  after  such  devise, 

a 

did  not  extend  to  the  clear  yearly  value  of  the  third  part, 
fcc.  according  to  the  intent  of  the  first  statute,  viz.  the 
32d  Hen.  8,  the  king  might  take  so  much  of  ihe  residue 
•of  the  tenements,  as  should  make  the  value  of  the  tHird 
part  with  the  full  profits  thereof  4  and  that  the  division  of 
thaty  &c.  should  be  made  as  before  was  mentioned  in  the 
said  statute."  From  which  parts  of  the  statutes  it  appeared 
that  the  hereditaments,  which  these  statutes  provided  for, 
were  hereditaments  which  had  parts  and  might  be  dividec], 
so  .that  one  part  might  be  severed  from  the  other,  and  not 
fittch  as  could  not  be  severed  nor  divided,  and  of  wliick 

E  3  • 
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DS^ISE.      one  part  could  not  he  severed  or  divided  from  the  other 
"  '      part,  and  also  should  be  of  annual*  value,  otherwise  the 

devise  of  them  would  be  void.  And  in  support  of  this 
position^  the  opinion  of^Prisot^  in  a  case  32  Hen.  8,  c.  22, 
is  cited  by  Lord  Coke'.  There,  upon  a  quare  impedH 
brought  by  the  king  against  one  who  made  title  to  an  ad- 
vowson  appendant  to  a  manor  of  which  he  was  seis^ed  by 
^*eason  of  his  duchy  of  Lancaster,  the  defendant  pleaded 
that,  after  the  last  continuance,  the  king,  by  his  letters 
patent^  ratified  and  confirmed  to  him,  &c.  all  the  right,  &c. 
and  that  the  said  defendant  ought  not  to  be  further  dis* 
turbed,  &c.  and  it  was  said  that  this  plea  was  not  good ;  and 
one  reason  alleged  was,  because  by  a  statute  of  Hen.  4,  c.  6« 
^^  those  who  demanded  of  the  king  lands,  tenements,  rents, 
offices,  annuitizes  or  any  other  profits,  should  make  ex- 
press mention  in  their  petitions  of  the  value  of  the 
thing  80  to  be  demanded,  and  also  of  that  which  they 
have  had  of  thje  king's  gift,  or  other  his  progenitors  or  pre^ 
decessors  before,  otherwise  the^king's  letter  patent  thereof 
to  be.  void  and  of  np  avail ;"  anil  although  this  were  neither 
land  nor  tenement,  yet  by  the  equity  of  die  statute  it  ex- 
tended to  all  things  that  were  valuable,  and  the  church 
Plight  be  valued ;  and  it  was  said  that  the  advowson  was 
valuable,  for,  that  if  a  formedon  were  brought  of  it,  and 
the  tenant  pleaded  a  release  of  the  ancestor  of  the  de- 
mandant, and  that  he  had  assets,  &c.  although  that  be 
only  an  advowson,  it  should  be  valued :  so  that  when  this 
were  sued  for  by  petition,  it  might  be  valued.  And  Prisot, 
as  to  this  point,  said,  it  had  been  alljeged  that  if  an  office 
were  granted  by  the  king^  it  was  necessary  that  the  grant 
contained  the  vsdue  of  the  office ;  in  sdme  cases  it  was  so 
and*in  others  not.  If  here  the  office  had  been  of  any  cer- 
tain value,  there  perhaps  it  should  be  so ;  but  if  it  were  of 
a  thing  casual,  then  there  was  no  occasion ;  as  if  the  king 
granted  a  market,  it  was  not  necessary  to  state  the  value 

•  3  Co.  33f  »• 
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of  it,  because  it  was  not  annually  certain.    So,  in  the      devoe. 

priocipal  case,  where  the  confirmation  ^iras  of  the  church,    " 

it  was  not  necessary  for  the  party  to  insert  the  value,  be- 
cause it  was  not  annually  certain.  From  whence  Lord 
Coke  deduces  this  principle,  that  when  the  law  requires 
the  value  of  a  thing  to  be  mentioned,  it  must  be  intended 
of  a  thing  which  is  of  a  certain  yearly  value,  and  there- 
fore concludes,  that  as  the  statutes  of  wills  authorize  the 
derise  of  hereditaments  held  in  capUe  valuable  and  devis^ 
able,  none  but  such  can,  by  virtue  of  those  statutes,  be 

■ 

devised ;  consequently  that  the  franchise  otbona  et  catatta 
fekmum,  &c.  not  being  valuable,  are  consequently  not 
devisable. 

Copyhold  estates  were  not  devisable  at  common  law, 
nor  aje  they  become  so  by  the  statutes  of  wills ;  for,  to 
pass  copyholds  by  devise,  there  must  be  a  surrender  to 
the  u^e  of  tlie  last  will  and  testament,  which  alone  gives 
eflfect  to  the  limitation  therein.  And  when  the  uses  are 
named  in  the  will,  they  take  effect  by  the  surrender  and 
not  by  the  will  ^ 

Anadvowson  may  be  the.  subject  of  a  devise;  for  the,  ^ 

body  o£  the  statute  of  wills  was,  thlt  lands,  tenements 
and  hereditaments  might  be  devised ;  and  an  advowson 
was  an  hereditament  departable,  as  between  asters,  and 
dower  might  be  thereof,  and  it  was  valuable,  namely, 
twelve-pence  in  a  pound,  as  1 2  Hen.  8,  and  other  books 
showed". 

But  it  was  held  by  Lord  Haidwicke,  in  the  case  of  West- 
faling  V.  Westfaling  %  that  an  advowson  in  gross  would 
not  pass  by  the  word  lands ;  for  when  a  man  devised  to  his 
trustees  all  his  fireehold  lands  not  tinder  settlement,  and 
whereof  he  was  anyways  seised  or  possessed,  or  anyway  in- 
terested in  law  or  in  equity,  either  in  possession,  reversion 

'  R()ydeny.Mahter,7,RoL  Eliz.  359;    a  Anders,  si; 

^'  383;    Cokp's  Copyh.  Westfating  v.  Westfaling,  3 

50;  Wood's  Inst.  135.  Atk.  460. 

•  Cfere  V.  Peacock,  Cro.  »  3  Atk.  460. 
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DEVISE,      or  remain der^  which  he  had  any  power  to  devise  or  dispose 

— ' of;  his  lordship  said,  that  there  was  no  authority  that  an 

advowson  would  pass  by  the  word  lands,  though  it  would 
by.  the  words  tenements  or  hereditaments. 

But  if  the  will  had  described  lands  at  a  particular  place^ 
and  the  testator  had  had  nothing  belonging  to  him  there 
^  but  en  advowsoD,  it  seems  that,  rather  than  the  will  should 
be  ineffectual,  the  advowson  would  beheld  to  pass;  for 
that  ease  would  fall  within  the  principle  of  the  case  in 
Styles^,  where,  by  the  words  ''  fee-simjple  lands,"  a 
portion  of  tithes  were  held  to  pass,  there  being  nothing 
«lse  belonging  to  the  testator  at  the  place  mentioned, 
but  the  tithes.  But  the  rule  of  law  is,  that  if  there  be 
estates  that  properiy  pass  by  the  words  of  a  will,  it  shall 
•not  be  extended  to  sucH  estates  as  do  not  properly  pass. 
So  also  a  donative  may  Be  devised*. 
As  may  also  the  next  presentation  to  an  advowson;  and 
«  devise  of  the  next  turn  or  presentation,  carries  the  next 
turn  of  presenting  absolutely  to  the  devisee^  and  not 
merely  the  right  of  getting  himself  presented  *.    « 

And  by  the  devise  of  an  advowson  the  next  presentation 
passes,  even  though  the  devisor  be  himself  incumbent  of 
.    the  advowson  devised. 

Thus  where  A.  purchased  an  advowson  to  him  and  his 
heirs,  and,  being  parson  and  patron  thereof,  afterwards 
made  his  will  in  writing,  and  made  three  executors,  and 
willed  that  they  or  any  two  of  them  should  present  W.  T. 
to  the  said  church  upon  the  next  avoidance,  and  after- 
wards devised^.  For  although  it  was  objecte^l,  that  the 
presentation  arising  upon  the  death  of  the  devisor,  was  a 
flower  fallen,  and  so  not  to  be  granted  after  his  death. 


^  Styles,  ?6i,  278. 

•  Attorney  Oen,  ad  relat. 
Tracy  et  aL  v.  Floyer  et  aL 
a  Vem.  748. 

^  Lata  V.  Bishop  of  lAn-- 
coin  et  aL    9  Black.  Rep. 


^  Harris  v.  Austin^  3  Bulst. 
36;  S.  C.  I  RoL  Rep.  210  ; 
S.  P.  Dyer,  456;  et  vide 
S.  L.  Hiii  V.  Bishop  of  Lon- 
don,SnUth  et  aL  i  Atk.  6ig, 
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lAen  the  devise  was  to  take  effect,  yet  Coke  ami  three  other      devise. 
Justices  were  of  opinion,  that  it  was  a  good  devise ;  for     ^ 
notwithstanding  the  will  had  no  effect,  but  by  the  death 
of  the  devisor,  yet  it  had  an  inception  in  his  life,  and  that 
made  it  good. 

Rents  are  devisable,  either  by  the  custom,  or  by  the 
express  words  of  the  statute  34  Hen*  8,  but  the  statute 
3«  Hen.  8,  doth  not  extend  to  them.  And  where  lands  are 
devisable  by  custom,  rents  out  of  them  follow  the  nature 
of  the  reversion  or  seignory  to  which  they  are  incident,  and 
are  devisable  likewise  ^. 

Tithes  also,  of  which  a  man  is  seised  in  fee,  may  be  de- 
vised as  hereditaments'^. 

Manors  nuiy  be  devised  either  by  custom,  or  by  the 
e^qmss  words  of  the  statutes  *• 

So  franchises,  if  valuable  and  not  restrained  to  the 
person  of  the  grantee  and  his  heirs,  are  devisable.  But 
such  as  kte  not  valuable,  are  not  devisabe  by  the  sta- 
tutes'. 

And  it  is  the  same  of  commons  sans  number,  ways, 
and  the  like^,  all  of  which  are  devisable,  unless  as  appur- 
tenant to  other  things  valuable  \ 

So  if  a  man  hath  an  hundred,  with  the  goods  of  felons, 
oudawB,  fines,  amerciaments,  return  of  writs,  and  such  like 
casual  hereditaments  within  the  hundred  not  valuable  in 
themselves,  and  such  hundred  with  the  casual  heredita- 
ments have  been  accustomably  let  to  farm  for  a  yearly 
rent,  then  it  may  be  devised  witihin  the  purview  of  the 
acts;  because  the  uncertaidty  hath  been  reduced  to  an 
annual  valued 

An  annuity  in  fee  is  also  devisable,  but  not  a  personal 
annuity,  which  is  distinguished  from  a  rent,  inasmuch  as 

•  Lit.  sec.  585 ;  Cro.  Eliz.  «  Per  Andersbn,  C.  J.Cro. 

805 ;  Co.  lit.  1 11,'  n.  (5).  Eli^.  359  ;  2  Anders.  32. 

'Swinb.  140;  Styles,  261.  ^  Butler  y.  Bakery  3  Co. 

•3C0. 32,b.  32. 

'  3  Co.  32,  b;  10  Ibid.  *  Ibid.  33,  a, 
81,  a,  S.  L.             * 
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T^EVSSE.     liie  litter  is  a  burthen  imposed  upon,  and  issuing  of  laiiids# 
'  whereas  an  annuity  is  a  yeariy  sum  cbai^eable  on  the  per- 

son only  of  the  grantor^ 

Titles  of  dignity,  as  dukedoms,  &c.  whilst  such  dig- 
nities were  the  consequence  of  territorial  possessions^ 
passed  as  appendant  to  the  land,  and,  consequently,  where 
sudi  land  was  by  the  custom  devisable,  passed  by  such 
devise.  But  the  dignity  of  the  peerage  having,  after 
alienations  became  common,  been  confined  to  the  lineage 
of  the  partjT  ennobled,  and  holden  to  be  personal  instead 
of  territorial,  are  not  now  alienable  by  devise  or  others 
wise. 

Offices  likewise,  being  annexed  to  the  person^  Ml 
under  the  like  predicament.  And  corodies  axe  of  the  same 
nature ;  so  likewise  are  franchises,  when  annexed  to  the 
person,  ai|d  not  appendant  to  lauds. 

V.  What  JEsTATBS  and  Interests  in  Things  are 

DEVISABLE. 

To  what  kinds  of  tiling  the  words  lauds^  tenements  and 
hereditaments  in  the  statutes  apply.  We  now  coQie  to  the 
second  subject  pointed  out  for  our  consideration^  namely; 
whdt  /estate  or  interest  the  devisor  must  have  in  such 
tilings  to  enable  him  to  device  th«».  Ajad,  oo  this  head* 
it  is  observable,  that  there  is  a  atiiking  diatinction  betwen 
the  customary  right  to  devise,  and  the  power  under  the 
statute;  for  the  custom,  ^ere  it  warranted  a  devise  of 
lands,  was  general,  that  ev^  one  seised  of  land  might 
devise  it,  whereas  the  statute  of  the  ^ad  Hen.  6,  cp  ex- 
plained by  that  of  the  34th  Hen.  8,  extends  to  those 
having  estates  in  fee-simple  only ;  consequen^y,  none  are 
thereby  authorized  to  devise,  who  have  not  an  estate  in 
fee-supaple  in  the  thing  devised. 

•Now  .there  are  several  estates  of  inheritance  in  lands, 
which  are  termed  estates  in  feensimple'.    The  first  is  a 

^  Co.  lit.  144.  '     '  Plowd.  557, 
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&^sim{de  absolute ;  and  that  is,  where  lands  are  given  to      iXfffV^ 
a  man  and  his  heirs  absolutely^  without  any  end  or  limita^  " 

iion  put  to  the  estate  "^.    The  second  is  a  fee^sim]^  deter- 
minable:  which  isy  where  land  is  given  to  a  man  and  his 
heirs  as  long  as  another  man,  viz.  J.  S.  ^bsjl  have  heirs  pf 
his  body ;  there  he  to  whom  the  land  is  given  has  a  fee-»    ' 
simple,  but  his  estate  is  determinable  upon  the  desih  of 
J.  S.  without  issne,  for  then  the  fee  is  ended.    So  if  land 
be  given  to  a  man  and  his  heirs,  as  long  as  he  shall  pay 
so  s»  annually  to  il.  or  as  long  as  the  church  of  St.  Paul's 
shdl  stand,  his  estate  is  a  fee-simple  dstenmnable  ^  fw  in 
these  cases  the  donee  had  the  whole  estate  in  him,  iM^d 
such  perpetuity  of  an  estate  which  may  eontinn$  £or  ever, 
though  at  the  same  time  there  is  a  contingency,  which 
when  it  happens  will  determine  it,  is  a  feeniimple".    TbQ 
third  is  a  base  fee,  which  arises  where  a  man  makes  ^  gUt  in 
taO,  and  the  donee  is  attainted  of  treason;  in  that  Qas9 
the  king  and  his  heirs  shall  have  the  land  as  long  as  t^ro 
are  ainy  heirs  of  the  body  of  the  donee.    So  if  tenant  v$, 
tail  by  indenture  enrolled,  bargain  and  sell  the  land  to  an- 
other and  his  heirs,  and  afterwards  levy  a  fine  to  the 
bargainee,  the  bargainee  has  a  fee  in  the  land ;  but  it  ij 
oidy  to  endure  as  long  as  tenant  in  tail  has  heirs  of  hU 
body,  and  is  therefore  called  base,  as  compared  with  thf 
pure  fee  that  is  in  the  original  donor,  which  has  an  abso*- 
Inte  perpetuity  belonging  to  it  \ 

Besidtes  these,  ihere  is  anot^r  inheritance,  which  in 
ca&ed  a  fee-simple  conditional,  i.e.  qualified  by  a  conditioi^; 
as  an  estate  to  a  man  and  the  heirs  of  his  body,orto  aman 
and  Ihe  heirs  male  or  female  of  his  body;  in  which  cases, 
if  a  man  has  not  an  heir  of  the  description  mentioned  in 
tile  grant,  the  land  reverts  to  the  donor,  but  if  he  has  such 
an  heir,  the  land  becomes,  from  the  time  of  having  such 
an  heir,  absolute  in  the  donee.  So  that  this  kind  of  fee 
differs  from  a  fee-simple  determinable,  inasmuch  98  the 

«  Plowd.  667.  '  Itid.  •  Ibid. 
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DKVISE.  former,  by  performance  of  the  condition,  t.  e.  by  the  doMee 
having  an  heir  of  the  description  named,  changes  its  natnre 
and  becomes  absolute :  whereas  the  latter  always  continues 
in  its  original  state,  determinable  whenever  that  fails, 
during  the  existence  of  which  alone  it  is  intended  to  con- 
tinue in  its  original  creation  p.  *^ 

Since  the  statute  de  donis,  this  species  of  estate  is  con- 
fined to  personal  hereditameiits  only ;  real  hereditaments 
so  limited,b€ingfrom  thatperiod  considered  as  ofanother 
description,  viz.  as  estates-tail. 

All  these  difierent  kinds  of  fee-simple  estates  arecleariy 
devisable  within  the  statutes  of  Henry  8 ;  for  the  word 
feensimple  is  used  in  the  statute  in  its  largest  sense,  includ- 
ing as  well  conditional  or  qualified  as  absolute-  fees,  in 
opposition  to  estatels  in  tail,  or  pur  outer  vie"^. 

FeesHsimple  may  again  be  considered  with  regard  to  the 
various  relations  which  they  have  to  th^^  possession  of  .jthe 
thing  on  which  they  attach,  as  lands,  tenements,  &c«:  in 
which  view  of  them  they  may  be  divided  into  fees-simple 
in  possession,  and  fees-simple  not  in  possession.  Fees- 
simple  are  said  to  be  in  possession .  when  no  estate  or 
interest  i^  interposed  between  the  right  to  and  the  posses- 
sion of  the  thing;  as  where  the  possession  is  immediately  in 
the  tenant  in  fee-simple.  Fiees-simple  not  in  possession}are 
either  where  the  enjoyment  of  them  expects  the  accom- 
plishment of  something  else  that  must  anteeede  them;  or 
where  the  right  of  estate  is  immediately  in  the  party,  but 
the  possession  thereof  is  removed  or  detained  by  another. 
Those  circumstanced  in  the  latter  predicament,  we  have ' 
seen,  are  not  devisable  within  these  statutes'.  .  Fees-simple 
in  the  former*  predicaments  are  of  several  kinds ;  as  firsts 
ireversions.  A  reversion^  though  a  present  interest^  yet 
stands  in  a  degree  removed  from  the  possession,  till  the 
particular  estate  that  precedes  it  is  determined.  Secondly, 

'  t  Blackst.  Com.  no.  '  Supra,  sec.  iv.    ^ 

'  Per  Coke  e^  Dodderidge, 
SBuIst.  184. 
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reinainders.  A  remainder  stands  in  a  similar  predica-  devise. 
ment.  A  reversion  differs  from  a  remainder  inasmuch  ' 
as  a  reversion  is  that  which  is  left  in  a  man  who  creates 
a  particular  estate,  and  a  remainder  is  that  which  passes 
from  a  man  at  the  time  of  a  particular  estate  made,  and 
is  created  together  with  such  particular  estate*.  Thirdly,, 
contingent  interests,  or  interests  and  estates  limited  to  take 
place  upon  a  precedent  condition ;  which  occur  in  cases  of 
accroers  of  rights  upon  events  dubious  and  uncertain.  Of 
this  description  are  executory  devises,  estates  to  be  enlarged 
upon  condition,  other  conditiQual  limitations  and  uncertain 
interests  reducible  to  no  general  head,  contingent  remain* 
ders  and  fature  uses  *.  Fourthly,  estates  subject  to  a  bon- 
dition  of  re^iyry,  wherein  he  that  has. the  benefit  of  the 
condition,  though  he  has  an  estate  in  the  condition,  yet  he 
hatf  not  the  land  until  the  condition  broken  and  a  re-entry. 
Any  of  these  estates  or  interests  in  things  devisable  them- 
selves, except  those,  comprised  under  the  last  mentioned, 
may  be  devisable. by  the  owner,  altogether  or  in  part^ 

Thus,  although  it  was  contended,  in  Leonard  Jjme'a  case, 
that  a  reversion  was  fruitless,  and  not  of  any  yearly  value 
as  long  as  an  estate-tail  that  preceded  it  continued,  and 
'tbeiefdre.that  it  W2^  not  within  the  statutes  of  wills,  but 
fell  under  the  distinction  taken  as  to  things  not  valuable } 
it  was -resolved,  that  there  was  a  difference  between  here- 
ditunents,  which  of  their  nature  were  not  of  any  annual 
vdue,  and  things  which,  in  their  nature,  were  of  an  annual 
value,  l>ut  in  respect  of  a  gift  or  lease,  absque  aliquo  inde 
Ttddendoy  were  not  of  present  valne  as  in  the  principal  case ; 
for,  although  the  reversion  inprasenti  was  not  of  any  annual 
value,'  yet  the  land  itself  was  of  an  annual  value ;  and  that 
therefore,  such  reversion  was  devisable  ^.    So  it  was  held  i  n 

*Plowd.i54;  Vaugh.26g.        *  Leonard Lovie'scAsef  lo 

*  Feame's  Contin.Rem.  i ;  Co.  78,  a  ;''and  see  Sir  LiV- 

7  Ves-  jun.  300.  ton  Strode  v.  Lady  Faulk-^^  - 

■  See  Cowper  v.  Franklin,  land,  2  Vem.  '621  • 

3Bulst.i84. 
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DEVI8E.  BeddingfiM^  case,  that  a  revenioa  in  fee  eiqieetaat  <m 
an  estate-taily  aeck  and  fraitiessy  was  witbin  the  statute  iA 
34th  HeUrS''.  And  a  remainder  Tested,  expectant  of 
an  estate^ail,  was  also  devisable  within  the  cnstoBiof 
devising,  and  is  within  the  reason  of  BeddtngfieUPB  e^ae 
and  Lovi^B  case,  in  respect  of  the  statntes  of  wills'. 

Bat  the  grantor  of  an  estate  subject  to  a  condition  of 
re-entry,  cannot  devise  it,  becanse  the  grantor,  though  be 
has  the  benefit  of  the  condition  vested  in  htm,  yet  has  not 
the  land  ontil  the  condition  biokeni'.  And  the  devisee  over 
cannot  take  advantage  of  the  breach  merely  as  such ;  for 
the  benefit  thereof  is  not  devisable,  but  mnstgo  in  privity 
to  the  hdr  at  law  of  the  grantor,  who  most  enter  for  it. 

Estates  in  fise<«mple  are  either  legal  or  equitable*  Equi- 
table estates  are  wbere  trustees  are  int^oaed  for  the  pur- 
pose of  eflfeotnating  particnlar  objects  (rfthe  creator  of  such 
estates;  the  estate  of  tMui  fue  ttuU  in  sach  cases  wa# 
formeriy  styled  an  use.  We  have  already  seen,  that  uses 
were  the  medium  through  which  devises  were  rendered 
umveisal  previous  to  the  statute  of  the  aTth  Hen.  8, 
which,  by  transferring  the  possession  to  the  use,  converted 
fliem  into  legal  estates ;  it  is  only  necessary  here  to  ob- 
serve, that  such  uses  or  trusts  as  have.been  since  retained 
in  equity,  not  Only  as  partaking  of  llie  original  nature  of  an 
use,  but  also  as  hereditaments,  still  continue  devisable. 

A  trust  estate  suspended  may  also  be  devised*.  Tbas^ 
if  feoffees  to  uses  before  the  statute  of  the  27th  Hen.  8, 
had  been  disseised,  by  wUch  disseisin  the  use  would  have 
been  suspended,  and  afterwards,  during  the  disseisin,  cetim 
^  use  had,  by  his  will,  devised  that  his  feoffees  should 
re-enter,  and  then  make  an  estate  to  J.  S.  in  fee;  this 
would  have  been  a  good  devise ;  for,  by  that  dMunjiajn  the 

^  Beddingfield's  case,  cited        '  1  Rol.  Abr.  609,  F.  pi.  3, 
10  Co.  81,  b;    and    Wins-    27;  Co*  Lit  111. 
mare  v.  Hobert,  Hob.  3i3,  ^  See  1  Ves.  223, 42s. 

*  1  Leon.  257,  per  Wray. 
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tttttt  and  confidence  reposed  in  Ae  febffees  was  not  ana-      ilBflSE. 
pended^  though  the  estate  vraa. 

So  a  devise  of  an  uae  before  the  27th  Henry  8,  by 
one%seised  with  seven  others,  imto  die  use  of  himsdlf  and 
his  heirs,  was  held  good  by  the  court  unanimously ;  and 
yet  the  use  was  in  part  suspended,  because  he  was  jointly 
seised  with  seven  others  to  his  own  use^  and  to  the  use 
for  the  eighth  part  suspended  *.  For  when  the  devise  was 
to  take  effect,  viz;  at  the  time  of  the  death  of  the  testator, 
all  the  possession  of  the  land  by  the  survivor,  passed  from 
the  use,  and  then  the  use,  being  withdrawn  from  the  pos- 
session, would  pass. 

It  waa  formerly  held,  that  conting^it  interests  in  lands, 
resting  merely  in  possibility,  were  incapable  of  being  passed 
by  a  will  made  previous  to  theiif  v&ting  ^. 

But  the  law  is  clearly  now  held  to  be  otherwise  %  the 
old  authorities  having  been  overruled  impliedly  in  the  case  . 
of  Sdun/n  v.  Sehxyuy  and  positively  in  the  case  of  Moor  and  > 
Wife  V.  Hawkins\  And  in  the  case  otRoe  on  the  demise 
of  Perry  v.  Jones  ^,  the  Court  of  Common  Pleas,  taking 
the  interest  there  in  question  on  a  devise  to  be  a  springing, 
contingent,  executory  use,  .were  unanimously  of  opinion, 
that  it  was  devisable  and  passed  by  the  will. 

But  an  estate  that  is  turned  to  a  right,  as  a  reversion 
discontinued,  is  not  within  the  purview  of  these  statutes ; 
for  then  the  devisor  having  nothing  in  the  reversion  but 
only  a  right,  the  devise  was  void. 

A  freehold,  descendible  pur  outer  vie,  also  is  not  devis- 
able by  the  statutes  of  wSls;  for  those  statutes  are 
confined  to  persons  having  manors,  lands,  tenements  or 

*  Manning  v.  Andrews,  ^  Moor  v.  Hawkins^  cited 
1  Leon.  256.  i  H.  Blac.  33. 

*  Bishop  V.  Fountaine,  3  •  Roe  on  dem.  Perrtf  v. 
Lev.  427  ;  Feame'sConting.  Jones,  lb.  30-34. 

Rem.  291.  ^  Baker  v.  Hacking,  Cro. 

*  Selwyn   v.  Selwyn,     i     Car.  387,  405. 
Blac.  22a ;  7  Yes.  jun.  300. 
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DEVISB.      heieditaments  of  iqheritance  in  fee-simple  ^.    From  which- 
'  it  is  plain,  that  the  legislaturehad  not  this  kind  of  estate 

in  contemplation ;  for  he  that  has  a  descendible  freehold 
has  not  an  estate  in  fee«simple« 

Upon  the  same  principle,  an  estate  to  one  pur  outer  vie, 
is  not  devisable  under  these  statutes.  Thus,  if  tenant  by 
curtesy  grant  over  his  estate,  and  the  grantee  deviseth  it 
and  dieth ;  this  is  a  void  devise,  and  out  of  the  statutes  of. 
wiUs^.  But  it  is  now  enacted,  by  the  sgth  Car.  2,  c.  3, 
8. 1 2,  that  estates  pur  OMter  vie,  may  be  devised  by  a  will  in 
'  writing,  signed  by  the  party  so.  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  express  di* 
rections,  and  attested  and  subsciibed  in  the  presence  of 
the  devisor,  and  three  or  more  witnesses.  , 

But  where  the  land  was  devisable  by  custom,  he  who 
had  such  an  estate  mighjt  devise  it;  the  reason  of  tfaia  dis- 
tinction between  devises  by  the  custom  and  devises  by  llie 
statute,  is,  that  the  custom  is  general,  ''  that  every  one 
seised  of  lands  may  devise;"  vHiereas  the  statutes  are  con* 
.  ,  fined  to  manors,  lands,  Sue*  holden  in  fee-simple ;  the  former 
of  which  description  is  applicable  to  this  kind  of  estdte; 
but  the  latter  is  not  sp  appUcable  '•  And  as  the  statutes 
of  wills  were  held,  on  construction,  not  to  extend  to  lancls 
devisable  by  custom,  so  it  seems  doubtful  whether  the 
Stat.  agthCar.  2,  c.3,  s.  13,  extends  to  estates  pur  auier 
vie,  devisable  by  custom ;  and  if  it  do  not,  the  eonse<{uence 
will  be,  that  a  parol  will,  or  where  the  custom  requires 
writing,  a  written  will,  thou^  not  executed  according  to 
this  clause  in  the  statute,  will  be  sufficient  to  convey  such 
interest;  sed  quart. 

This  kind  of  interest /iicr  auier  vie,  may  be  entailed,  and 
admits  of  a  limitation  ovecby  way  of  remainder*^;  because 

«  Carter,  31 1 ;  Poph. «! ;        *  33  Eliz.  3,  tit.  Dev.  21, 

34  &  36  Hen.  8,  c.  1 .  citfed  Cro.  Eliz.  805. 

^  Delaper^B   case,    cited        ^  j^^  y  Burrtm,  3  Will. 

Cro.  Eliz.  58;  Co.  Lit.  41 ;  262^ 
Vemeyr.  Vemey,  1  Ve8.4a8. 
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sttch  a  limitation  of  an  estate  pur,  outer  vie,  does  not  carry      DEVISE, 
a  conditional  fee  at  common  law,  which  could  only  be  -  - 

created  out  of  an  estate  of  inheritance,  and  the  estate  out 
of  which  such  limitation  issues^  is  but  an  estate  pur  auttr 
m;  and  therefore  if  such  an  estate  ptir  auiervie,  op  for 
lives,  be  limited  to  one  for  life,  remainder  to  her  issue 
male,  and  for  want  of  such  issue,  remainder  over  to  jB. 
the  remainder  to  JB.  will  be  good  on  AJs  death  without 
issue ;  for  these  Jimitations  take  effect  as  a  description 
who  shall  take  as  special  occupants  during  the  life  of  ce$r 
tui  que  vie,  and  so  the  latter  differs  from  a  possibility  after 
a  conditional  fee,  whic)i  could  not  be  limited  over  at  com- 
mon law.  It  is  the  same,  therefore,  as  if  the  grantor,  vb^ 
stead  of  describing  a  wandering  right  of  general  occupancy, 
had  said,  '^  I  do  appoint  that,  after  the  death  of  A.  the 
grantee,  they  who  shall  ha{^en  to  be  heirs  of  the  body  of 
A,  shall  be  special  occupants  of  the  premises,  and  if  there 
should  be  no  issue  of  the  body  of  A.  then  B.  and  hta 
heirs  shall  be  special  occupants  tiiereof."  But  it  is  observ-  ' 
able,  that  A.  may,  by  any  conveyance,  or  even  by  articles 
in  equity,  bar  his  own  heirs  and  those  in  remainder  ^  And 
it  seems  that  il.  has  not,  in  this  case,  such  an  interest  in 
the  estate  pur  outer  vie,  as  he  can  devise,  by  virtue  of  the 
statute  agth  Car*  2,  c.  3,  or  by  custom,  without  first  levy- 
ing a  fine,  or  doing  some  act  to  bar  those  in  expectancy  $^ 
for  his  heirs,  claiming  at  common  law  as  special  occupants 
feyoaring  of  tlie  natare  of  tenant  in  taa,  take  in  their  own 
right,  as  it  were  perfarmom  dom,  and  not  merely  as  special 
occupants  by  descent  from  A^, 

A  mere  claim  in  equity  to  an  interest  in  the  trust  of  an  Equiubl« 
hereditament  is  devisable^  -  intemu. 

*  Norton  v.  Frecker,  1  Atk.  of  Grqfton  ▼•  Hanmer,  Ibid. 
685 ;  Baker  r. Bailey,  a  Vcm.  266,  n.  E ;  Baker  v.  Bailey,    • 
S85.  9  Vem.  225 ;  JFifncA. v.  Tucker, 

*  See  Saltan  v.  Saltan,  a  Ibid.  184. 

AUL.376;  Blake  v,  Blake,        »  Combury  v.  Middleman, 
3  P. Wms.  10,  n.(i) ;  Duke    1  Ch.  Ca.  173,308. 

vai.  V.  r 
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DEVISE.      '    A  further  requisite  is,  that  the  devisor  be  seised  eithter 
■■""■■**■**"  legally  or  equitably  of  the  lands.  Sec.  devised  at  the  time 
of  the  devise ;  for  if  a  devise  of  land  is  to  be  considered 
as  an  immediate  conveyance  or  gift  of  the  land  to  the  de- 
visee (and  its  being  so  is  the  reason  why  the  devisee, 
as  will  be  shown  hereafter,  may  take  the  lands,  be*  de* 
vised  without  the  consent  of  the  heir  or  executor),  this 
mode  of  construction  upon  the  operation  of  it,  seems 
consonant  to  the  construction  upon  the  operation  of  every 
other  species  of  conveyance  by  which  real  property  may 
be  passed  by  our  law  ^.    Thus,  by  the  policy  of  the  feudal 
system,  the  principles  of  which  do  certainly  in  a  greater 
or  less  degree  pervade  our  whole  system  of  law  respect- 
ing freehold  property  in  lands  or  tenements,  some  noto- 
rious act  was  required  to   attend  every  direct  change 
which  happened  in  the  proprietorship  thereof,  in  order 
that  those  who  were  interested  might  know  who  was  the 
real  owner.    With  this  view,  that  law  required  on  every 
alienation  of  lands  by  feofiment,  the  solemnity  of  livery  of 
seisin,  which  might  be  by  livery  in  deed,  or  livery  in  law. 
In  both  cases  the  process  was  symboHcal,  and  necessarily 
'        imported  an  actual  ownership  in  the  thing  aliened  at  the 
moment  of  alienation,  because  no  one  can  deliver,  unless 
he  be  first  in  possession  of  that  which  is  to  be  delivered* 
And  though  a  variety  of  other  conveyances,  by  which  pro- 
perty in  land  tnay  be  disposed  of,  have  been  invented,  the 
grand  objects  of  which  are  to  dude  and  dispense  with  this 
solemnity  of  livery,  yet  it  is  observable,  that  in  every  one 
of  them,  the  principle  upon  which  that  ceremony  is  dis- 
pensed with  is,  that  the  fact  in  whom  the  possession  rests 
is  notorious  already,  and  that,  therefore,  no  other  act  is 
necessary  to  make  it  more  so ;  so  that  these  conveyances, 
as  well  as  the  common  law  conveyance  of  feofiment,  jdo  not 
warrant  any  alienation  or  disposition  of  lands,  which  the 
person  has  not,  or  has  no  right  or  interest  in,  at  the  time 

<"  Go.  Lit.ui,a. 
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of  making  or  executing  such  conveyance ;  and,  therefore,      DEVIS& 
it  is  8aid,(i  Inst.  265,)  that  the  words  generally  inserted  in  " 

releases,  as  to  all  rights  the  releasor  shall  or  can  have  for 
the  future,  are  void;  for  no  right  passes  by  a  release  but 
tfie  right  which  the  party  has  at  the  time  of  the  release 
made,  though  it  be  released  in  express  words  which  show 
the  intent  of  the  party.  He  law,  indeed,  in  the  case  of  a 
deyise,  dispenses  with  the  solemnity  of  livery,  and  with  the 
interposition  of  those  forms  which  were  substituted  in  the 
room  of  it,  and  allows  lands  to  pass  immediately  by  a 
devise,  without  the  ceremony  of  livery  of  seisin,  either  in 
law  or  fact.  The  dispensing  with  these  solemnities. was 
necessarily  incidental  to  the  nature  of  the  conveyance  we 
are  treating  upon,  and  analogous  to  the  indulgence  it  met 
with  in  many  other  respects ;  the  law  presumes  that  a  de- 
vise b  made  tn  extrendSf  frequently  it  is  done  in  artiado 
mortis;  it  would  therefore  have  been  repugnant  to  the 
very  nature  of  the  instrument  to  have  required  either  the 
ceremony  of  livery  of  seisin,  or  any  substitnte  for  it,  in  a 
case  where,  from  the  nature  of  the  occasion  which  required 
Ae  execution  of  the  instrument,  no  opportunity  covld  be 
supposed  to  occur  for  carrying  it  into  effect.  Upon  this 
occasion,  therefore,  the  law  had  regard  only  to  the  state  of 
mind  of  the  devisor,  and  to  the  formalities  that  related  io 
tile  instrument  itself,  the  property  in  this  case  being  con- 
sidered as  passing  by  the  instrument,  and  not  as  on  *a 
feoffinent,  by  the  livery  of  which  the  deed  was  only  an 
evidence  (i). 

So  on  a  similar  principle,  thatland,  of  which  the  devisee 
was  not  seised  at  the  time  of  making  his  will,  will  pass  by 
a  devise ;  it  has  been  holden,  that  mortgaged  estates,  of 
which  the  equity  of  redemption  had  been  purchased  in 


(i)  Shcc  arguments  and  Cases  upo 
Pev,  186, 195;  Oilb.  Dev.  12&,  238, 


fj 
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DEVISE.      after  the  mortgagee  had  made  .his  will,  did  not  pass?,  be* 
'■  '  cause,  until  the  equity  of  redemption  purchased  in,  they 

were,  in  equity,  only  securities  for  money,  and  part  of  the 
mortgagee's  personal  estate ;  and  when  the  equity  of  re; 
demption  was  afterwards  purchased  in,  they  were  then  as 
mew  acquisitions,  new  purchases  in  fee,  and,  as  such, 
would  not  pass  by  a  will  made  previous  to  the  acquiring 

them. 

r  But  if  a  man  has  an  equitable  estate  in  lands  at  tl|e  time 
of  making  his  will,  a  devise  of  them  will  be  good.  Thus 
Ahere,  on  a  treaty  of  purchase,  articles  were  entered  iotx) 
between  A.  and  P.  by  which  P.  agreed  to  convey  to  A* 
lands  called  22.  in  fee ;  and  A.  made  his  will  in  writings 
and  devised,  in  general  words,  '^  all  his  lands  to  be  «old 
for  payment  of  his  debts  and  legacies ;"  the .  devise  was 
Jield  to  be  good,  though  it  was  general,  and  the  devisor 
was  not  seised  at  the  time  of  the  will  made,  and  there 
was  no  new  pubUcation  of  the  will.  And  though  a  stress, 
in  this  case,  appeare  to  have  been  laid  on  the  circumstance 
of  the  devise  being  for  payment  of  debts,  yet  such  devise 
will  be  equally  effectual  although  it  be  a  benefieial  devise, 
and  not  for  payment  of  debts  \  Thus,  where  D.  agreed 
for  the  purchase  of  certain  copyhold  lands,  which  were 
surrendered  out  of  court  to  his  use,  but  before  admi;U 
tance  he  died,  havi^  other  copyholds,  and  having  made 
his  wiU  after  the  said  ^contract,  and  devised  to  the  flain* 
tiff,  who  was  then  and  at  his  death  his  visible  heir,  atthis 
c^yholds';  itwas  declaied.by  the  court,  upon  the  hear- 
ing, that  it  was  clear  the  said  cq>yholds^  so  agreed  for, 
4id  pass  by  the  wm  to  the  plaintiff;  for  that  the  purchntr 
had  annuity  to  recover  the  land,  and  the  vendor  stood 

^  Siroit  V.  FauBdand,  3  Ch.  Ca.  144;  and  see  1  Bro; 

*  Ch«  Ca.  Rep.  gg;  and  see  Ch«Ca.  82o. 

Co.  lit  203,  n.  g6;  3  Ves.  '  Dmie  v.  B&mbham,  1 

jun.  S48*  €h,  Ca.  9(^  jkiWriiy  t.  Yir^ 

^  Friieaus  v.  Gibtotiy  a  000,  g  Mod.  7^ 
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timalee  for  the  purchaser,  or  whom  he  should  appoint,  till      DSVISE. 
a  conveyuice  executed.  • 

And  the  devise  of  such  equitable  interest  in  land  will  be 
good,  aMiongh  by  express  stipulation  the  agreement  be 
not  to  be  carried  .into  execution  until  a  future  day,  which 
occurs  not  until  after  the  time  at  which  the  will  bears 
date*;  for  that  the  lands  are  bound  immediately  from 
the  execution  of  the  articles,  and  the  possession  not  being 
to  be  delirered  till  a  future  time,  makes  no  difierence  in 
equity. 

And  such  estate,  so  contracted  for,  will  pass  by  any 
general  or  sweeping  words  in-a  wiH  *\  as ''  i^l  my  messuages, 
lands,  tenements  and  hereditaments  in  the  county  of  JB.  or 
elsewhere  in  any  part  of  England :  upon  which  words,  a 
question  arising  whether  the  lands  contracted  for  would 
pass,  Sir  John  Strange,  Master  of  the  Rolls,  was  clearly 
of  opinion,  that  such  general  words  would  carry  any  estate 
to  which  the  testator  was  entitled,  either  in  law  or  equity, . 
at  the  time  of  the  devise  made.  And  the  court  was  of 
opinion,  that  any  contract  which  a  court  of  equity  would 
enforce  on  an  application  for  a  specific  performance,  was 
sufficient  to  vest  such  an  estate  in  the  purchaser/  in  equity, 
as  might  be  devised  by  a  will  made  previous  to  such  con- 
tract being  carried  into  execution. 

But,  if  lands  be  not  articled  for  at  the  time  of  the  will 
made,  they  vnll  not  pass  in  equity  any  more  than  at  law. 
Thus,  where  L.  by  attorney,  entered  into  articles  with  P. 
feir  the  sale  of  lands",  the  articles  were  dated  November 
1725,  and  thereby  L.  agreed  to  convey  certain  lands  to 
P.  and  his  heirs  on  or  before  the  Lady-day  then  next  fol- 
lowing; P.  lived  until  after  Lady-day,  but  in  1722,  long 
before  the  executing  these  articles,  made  his  will,  by 
which  he  devised  all  his  real  estate  to  his  son  R.  P.  for 

•  GreenhiU-  v.    Greenhill,        ^  Potter  v.  Potter^  1  Ves. 
PAc".  Cha;  ^o ;  2  Vcm.  79 ;    437 ;  et  vide  Ibid.  494. 
^  P.  Wms.  6^1 .     •  "  Langford  y.  Pitt,  2  P. 

Wms.  629. 

F  3        - 
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DEVISE.      life,  See.    Aiid  on  a  question,  whether  the  lands  artided 

to  be  purchased,  passed  by  the  wiH,  the  Master  of  the 

Rolls  wds  clearly  pF opinion,  that  they  did  not;  and  said 
that  there  was  a  material  differejice  between  this  case  and 
that  of  GreenkUl  v.  Greenhill ;  in  the  case  of  GreenhiU  ▼• 
GreenkiU,  the  articles  for  the  purchase  were  eni^ed  into 
by  the  testator  before  he  made  his  will,  and  so  the  equit- 
able interest  which  he  gained  thereby  was  well  devisable ; 
but,  in  the  present  case,  P/s  will  was  made  prior  to  the 
articles  for  this  purchase,  which  was  before  he  had  any 
equitable  interest  in  the  lands;  consequently,  when  he 
had  no  kind  of  title  he  could  devise  nothing :  therefore 
this  interest  in  the  lands  gained  by  P.'s  articles  descended 
to  his  son  R.  P.  as  heir  at  law. 

An  estate  holden  in  joint-tenancy  cannot  be  made  the 
subject  of  a  devise^.  If,  therefore,  there  be  two  joint- 
tenants  of  lands  in  fee-simple,  within  a  borough  where 
lands  and  tenements  are  devisable  by  testament,  and  if 
one  of  the  two  joint-tenants  devise  that  which  bdongs  to 
him,  and  die,  this  devise  is  void,  because  no  devise  can 
take  effect  till  afler  the  death  of  the  devisor,  and  by  his 
death,  all  the  land  presently  comes  by  law  to  his  companion 
who  survives,  by  the  survivorship ;  for  he  does  not  claim  nor 
is  entitled  to  the  estate  by  the  deceased  joint-tenant,  but 
by  a  title  paramount.  And,  therefore,  although  his  title 
and  that  of  the  devisee  commence  at  one  and  the  same 
instant,  and  although  an  instant  (according  to  its  common 
signification)  is  an  indivisible  time,  and,  as  it  is  well  ex* 
pressed,  the  ending  of  one  time  and  the  beginning  of  an- 
other, yet,  in  consideration  of  law,  and  for  the  purposes 
of  justice,  there  is  priority  of  time  in  an  instant;  and 
therefore,  in  this  case,  the  survivor  is  preferred  to  the 
devisee ;  for,  as  Littleton  expresses  it,  the  former  dauns 
&y  the  death,  and  the  latter  qfier  the  death;  and  therrfore, 
although  the  titles  commence  at  one  instant,  yet  the  law 

"^  lit.  8.  287 ;  Co.  lit.  185,  a,  b. 
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aUowB  priority  of  time  in  that  instant,  Which  Littleton      DEVISK 
distiDgoishes  by  |xer  and  |iosf.   And,  although  joint-tenants  " 

are  not  mentioned  in  the  statute  32  Hen.  8,  nor  expressly 
excepted  in  34  Hen.  8,  yet  they  are  thereby  tacitly  pre- 
cluded from  devising,  not  only  by  not  being  therein  ex- 
pressly empowered,  as  tenants  in  coparcenary  and  common 
are,  but  by  the  power  of  devising  being  confined  to  persons 
sofe  seised. 

And  although  the  joint-tenancy  be  severed  at  the  time 
of  the  devisor's  death,  or  if  he  survive  his  companions, 
yet  if  the  will  be  made  prior  to  those  events,  it  will  be 
void*  Thus,  where  a  joint*tenant  devised  his  part  of  the 
estate,  held  in  jointure  with  his  sister,  to  one  J.  G.  and 
then,  by  lease  and  release,  made  to  A,  B.  to  the  use  of 
himself  in  fee,  severed  the  joint-tenancy,  and  died  with- 
out revoking  or  republishing  his  will';  the  court  held  the 
devise  void,  and  said  there  was  no  difficulty  in  this  case.  The 
will  was  of  an  estate  held  by  the  devisor  jointly  with  his 
sister.  The  only  question  was,  whether  the  will  was  not 
void  ab  initio.  The  devisor  had  nothing  devisable.  If 
the  will  of  a  joint-tenant  could  operate  at  all,  it  must  be 
by^  severance  of  the  jointure;  but  that  it  could  not  do, 
because  the  doctrine  of  survivorship  took  place'  before  the 
will  could  operate.  And  the  court  denied  the  doctrine 
laid  down  in  Perkins^,  that  if  such  devisor  survive  all  his 
companions,  then  such  deidse,  previously  made,  would  be 
good ;  and  held,  that  such  a  will  would  be  void  both  at 
common  law  and  upon  the  statute.  And  Mr.  Justice 
Wilmot  said,  that  the  time  of  making  the  will,  was  the 
material  time  in  this  case,  as  well  with  regard  to  the  qua- 
lity of  the  estate,  as  to  the  personal  ability  of  the  testator; 
for,  by  the  express  words  of  the  34  and  35  Hen.  8,  he 
must  have  the  estate,  in  order  to  be  capable  of  devising 
it.  Now  this  man,  who  only  held  in  jointure  at  the  time 
when  he  made  his  will,  had  not  a  devisable  estate  when 

'  Swift  on  dem.  Neak  v.    S.  C.  3  Burr.  1488. 
Roberta,  i  Blac.  Rep.  476 ;        ^  Sec.  500. 
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DEnsEi      he  made  the  devise;  which  it  was  necesaaiy  he  dioold 
^~"~'*^  have  had,  at  the  time  of  devising,  in  order  to  make  the 
d^viae  good*. 

And  though  the  jomt-tenancy  be  avoided  by  an  incident 
which  has  rehttion,  as  to  some  purposes,  to  the  original 
commencement  of  that  tenure,  and  operates  to  avoid  it 
obimHo ;  yet,  snch  relation  will  not  give  efficacy  to  a  will 
made,  when,  in  consideration  of  law,  the  tenure  was  joint. 
Urns  where  A.  sensed  in  his  demesne  as  of  a  fee  of  a  manor 
*  of  fil  holden  of  the  king  by  kni^t's  service  in  eapUe, 

after  the  marriage  of  W.  his  son,  with  E.  in  consideration 
of  that  marriage,  and  for  the  jointure  of  £•  assured  the 
manor  ci  H.io  the  use  of  W.  and  E.  in  taU,  and  died  *. 
By  the  death  of  A.  4he  reversion  of  the  said  manor  of  H, 
descended  likewise  to  W. — A.  was  also  seised  of  the  manor 
of  T.  inhis  depiesne  as  of  fee,  holden  also  of  the  queen  by 
knight's  service  in  chief,  and  also  of  certain  lands  in  JP. 
which  lands  in  F.  with  the  manor  of  H.  were  the  full  third 
part  value  of  all  the  lands  belonging  to  1F.-^  IT.  by  his 
wiD,  devised  to  £.  his  manor  of  T.  for  her  life,  in  satis- 
faction of  her*jointure  and  dower,  upon  condition,  that  if 
she  to^k  to  any  other  jointure,  then  the  devise  to  her 
should  be  void;  and,  after  her  decease,  he  devised  the 
same  over  in  tailmale,  with  remainder  to  the  right  heirs 
of  the  devisor.  Then  W»  died,  leaving  a  son,  and  G.  a 
daughter.  After  the  death  of  W,  E,  his  wife  waived 
her  estate  in  H.  as  was  lawful  for  her  to  dp  by  virtue 
of  the  statute  27  Hen.  8,  c.  10,  the  jointure  thereupon 
being  made  aft^  marriage.  And  then  a  question  arose 
between  6.  the  daughter  of  W.  and  a  claimant  under  the 
will  of  W,  whether  this  devise  was  not  void  under  the  sta- 
tute of  Hen.  8,  the  devisor  not  having  lefl  a  third  part  of 
the  lands  he  held  by  knight's  service  in  fee  to  descend  to 
his  heir  ?    The  decision  of  this  question  depended  upon 

*  Swifi  on  dem*  Neak  v.  *  Butler  v.  Baker,  Poph. 
Roberts,  1  Kac.  Rep.  476;  8j;  .S.  C.  3.C0.  31,  a;  1 
S.  C.  3  Burr.  1488.  And.  348 ;  Moore,  254. 


CH.  t.  §  V.3  CONVfiYAHCIfCO.  73 

another  qoestton,  viz.  whether,  by  the  waiver  of  E.  the      m^fV^ 
inheritance  in  H.  of  which,  during  the  life  of  W.  she  and  • 

her  husband  were  joint-tenants,  conld  then  be  said  to  have 
been  whotty  in  the  husband  W^  ab  initio?  for,  if  that  posi- 
tion could  be  supported,  that  manor,  together  with  F. 
being  a  third  of  the  whole  land,  and,  in  consequence  of 
the  waiver,  being  left  to  descend  to  the  heir  of  the  devisor, 
the  win,  as  to  the  manor  of  T.  which  amounted  only  to 
two-thirds  of  the  devisor's  lands,  was  good  for  the  whole 
thereof,  and,  consequently,  tiie  daughter  had  no  claim  to 
any  part  of  it.  And  as  to  this  point,  the  Court  of  King's 
Bench  were  divide,  Wray  and  Gawdy  being  of  opinion 
that  the  will  was  void,  and  Clench  and  Fennor  holding  the 
contrary;  whereupon  it  was  adjourned  into  the  Exche- 
quer Chamber ;  and  there  Periam,  Chief  Bajron,  Clench, 
Qaik,  Wahnsley  and  Fennor  were  of  opinion,  that  the 
devisor,  by  reason  of  the  waiver,  should  be  sole  seised  <A 
initio.  But  Popham  and  Anderson,  Chief  Justices,  and 
the  other  Justices  and  Barons,  held  the  contrary,  and 
that  judgment  ought  to  be  given  against  his  devise ;  and 
that,  by  the  very  letter  and  purport  of  the  statutes  of  3a 
and  34  Hen.  8 ;  for,  they  said)  they  were  to  consider  what 
estate  the  devisor  had  in  the  land  at  the  time  of  the  de- 
vise made,  without  regard  to  that  whichs  might  happen  by 
matter  expottfaeto  upon  the  deed  of  another;  that  if  it 
had  been  demanded  of  any  apprised  by  the  law,  at  the 
time  when  the  will  was  made,  what  estate  the  devisor  then 
had  in  the  manor  of  H.  none  was  so  unlearned  to  say  that 
he  had  any  other  estate  in  it  than  jointly  With  his  wife; 
and,  if  so,  it  followed  that  this  manor  was  then  out  of  the 
letter  and  intent  of  the  law,  for  he  was  not  then  sole 
seised  thereof,  nor  seised  in  coparcenary  nor  in  commbn ; 
and  by  the  words  of  the  statute  he  should*  be  sole  seised 
in  fee-simple,  or  seised  in  fee-simple  in  coparcenary,  or  in 
common.  It  appeared  that  the  intent  of  the  statute  was, 
that  he  should  have  (ull  pow^r  of  himself,  without  the 
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means  or  aid  of  another  to  dispose  of  the  land  of  which 
he  was  by  the  statate  to  make  disposition,  or  to  leave  ifc 
to  his  heir,  and  this  he  had  not  for  the  manor  of  If.  And 
further,  that  the  words  of  3a  Hen.  8,  were,  that  the  de- 
visor had  full  power  at  his  will  and  pleasure  to  devise 
two  parts  of  his  land  so  holden ;  which  was  to  be  in- 
tended of  such  land  of  which  he  then  had  full  power  to 
make  disposition,  and  this  he  could  not  then  do  for  the 
manor  of  If.  and  therefore  judgment  was  given  against 
the  devisee. 


7ce*Mmplc. 


IlttenmiuM# 
he. 


VL  What  Estatb  or  Intrrrst  mat  be  crbatrd  by 
Devise,  and  by  what  Words. 

The  next  head  of  inquiry  is,  what  estates  may  be  de- 
vised by  persons  having  any  estates  or  interests  in  things 
devisable  by  virtue  of  the  statutes  or  by  custom. 

First,  it  is  plain,  that  a  person  having  a  fiae-simple  ab- 
solute in  any  lands  devisable,  eitiier  by  custom  or  the 
statutes,  may  devise  a  similar  estate  to  another.  And  a 
fee-simple  absolute,  being  of  greater  extent  and  latitude 
than  any  other  fee-simple,  it  follows  of  course  that  any 
other  fee-simple  less  than  a  fee-simple  absolute,  that  can 
be  created  by  act  of  the  party,  and  dofis  not  arise  by  act 
of  law  only,  may  be  created  by  devise.  Thus,  one  having 
a  fee-simple  absolute  in  possession  or  in  reversion,  or  re- 
mainder in  an  hereditament,  may  devise  a  fee-simple  con- 
ditional therein,  if  the  subject  on  which  it  is  to  attach  be 
not  within  the  statute  de  doms^  as  a  devise  of  an  annuity 
to  one,  and  the  heirs  of  his  body,  &c. 

So»  likewise,  a  determinable  fee  may,  by  devise,  be 
carved  oat  of  a  fee*simple  absolute.  As,  where  one  devised 
that  his  eldest  son,  with  his  executors,  should  tike  the 
profits  of  his  lands  until  his  youngest  son  should  come  to 
the  age  <tf  twenty-two  years,  and  then  that  thb  younger 
son  should  have  the  lands  to  him  and  the  heirs  of  his  body. 
It  was  the  dear  opinion  of  all  the  Justices,  that  the  eldest 
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son  had  a  fee-simple  in  the  lands  until  the  younger  son      JWnsE, 
came  to  the  age  of  twenty-two*.  — — — 

One  having'  a  fee-simple  absolute  in  lands  or  tenements  Fee-uU. 
in  possession,  reveraion  or  remainder,  may  also,  by  devise, 
create  a  fee-taU;  as,  if  he  deyise  his  lands  to  one,  and  the 
heirs  of  his  body. 

But  a  fee  to  take  place  after  a  fee,  wkeiher  the  latter  be 
absolute,  conditional  or  determinaUe,  cannot  be  created 
1^  deyise^ ;  because  either  of  these  fees  exhausts  all  the 
interest  or  estate  which  the  law  considers  as  vested  in  the 
person  of  the  devisor  in  any  hereditament  devised,  and 
conveys  to  the  devisee  the  whole  estate.  And  thenefoie 
no  reversion  expectant  is  left  in  the  devisor^  out  of  which 
a  remainder  expectant,  in  the  strict  sense  of  the  word, 
may  be  limited;  for,  when  all  the  estate  a  man  has  is 
given  away,  nothing  can  remain :  and  a  fee-simple  contains 
all  the  estate  a  man  qan  have  in  him,  and  consequently, 
after  he  has  limited  that,  no  other  or  further  estate  remains 
in  him  to  dispose  of''.  Therefore,  if  one  devise  land  to  A* 
in  fee,  and  if  he  die  without  heir,  that  jB.  shall  have  the 
land,  Ihis  devise  to  J3.  is  void ;  for  that  one  fee-simple 
camiot  depend  upon  another  fee-simple  by  the  rule  pf 
law. 

And  the  rule  of  law  is  the  same  as  to  a  fee-simple  con- 
ditionaL  Thus  it  was  held  by  Lord  Hardwicke,  in  the 
ease  of  Stcffard  v.  Bulkky^,  |hat  where  a  personal  annuity, 
having  no  relation  to  lands  and  tenements,  nor  partaking 
of  the  nature  of  rent,  was  directed  to  be  settled  to  one  for 
life,  and  the  heirs  of  her  body,  that  the  limitation  must  be 
of  a  fee-simple  conditional,  and  that  consequently  no  re- 
mainder could  be  limited  over  thereupon;  for  no 


*.  Gate$  V.  HohfukUy    3  ecutoiv  devises,  which,  in 

Leon.  216.  some  degree,  are  evasions  of 

^  Heam  v.  Allen,  Cro.  Car.  this  rule  of  law. 

57;  10  Rep.  97,98;  iSalk.  •  Stafford  v.  Bulkley,  3 

331.  Ves.  ito;  Zlirfi€r  v.  Turner, 

'  Sedvide  infra,  as  to  ex-  Brown's  Rep.  Cha.  326. 
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DEVISE.  conM  be  creatoa  of  any  such  estate  not  wiUiin  the  stathte 
■^"""""""^  de  donis ;  for  before  that  statate,  it  was  but  a  possibility 
of  a  rererter,  out  .of  which  a  remainder  could  not  be 
limited ;  upon  this  notion,  that,  being  upon  a  possibility, 
H  could  not  be  grantaUe  orer;  and  if,  before  the  statute  tfe 
dams,  a  man  had  granted  lands  to  another,  and  the  heirs 
of  his  body,  and  said,  in  defiuilt  of  such  issue  to  jB.  and 
.   his  heirs,  that  grant  over  had  been  vend. 

But  the  statute  de  dom  altered  the  nature  of  these  con- 
ditbnal  fees,  when  applied  to  real  hereditaments ;  the  con- 
struction of  that  statute  being,  that  the  donee  or  derisee 
has  no  longer  a  conditional  fee-simple,  but  that,  by  the 
statute,  the  estate  is  divided  into  two  parts,  leaving  in  the 
donee  or  his  alienee  a  particular  kind  of  estate,  denomi« 
nated  a  feeHail,  and  vesting  in  the  donor  the  ultimate 
fee-simple  of  tiie  land  expectant  on  the  feilure  of  issue, 
which  expectant  estate  takes  effect^as  a  reverfeion  or  re- 
mainder. Therefore,  if  one,  having  lands,  tenements  or 
hereditaments,  savouring  of  the  realty,  in  fee-epiple,  de- 
inse  the  same  to  A.  for  life,  remainder  to  JB.  in  tail,  re^ 
mainder  to  C.  in  fee,  this  devise  of  the  remainder  in  fee 
will  take  effect  out  of  the  reversion  expectant  on  the  deter- 
minatioa  of  the  fee-tail,  and  will  be  valid  although  an  estate 
in  fee^l  precede  it^- 

And  one  having  a  fee  may  devise  an  estate  less  than  a 
fee,  as  an  estate  to  one  for  his  own  life,  or  for  the  life  of 
another*  And  the  devisee  thereof  may,  by  virtue  of  such 
devise,  immediately  upon  the  death^of  the  nlevisor,  enter 
epon  ^  thing  devised. 

If  a  devise  be  of  an  estate  for  life  only,  the  reversion 
,    win  deseend  to  the  heirs  of  the  devisor,  and  vest  in  them. 

But  a  tenant  in  fee-simple  having,  after  such  devise  for 
life  or  in  tail,  a  further  estate  remaining  in  himself,  part 
of  the  fee-simple,  may  proceed  further,  and  devise  other 
esta^%  to  take  effect  upon  the  expiration  of  such  estate 
for  life  or  in  tail,. until  he  has  exhausted  his  whole  fee* 

^  1  Hbl.  Abr.  6og,  F.  pi.  a ;  Co.  Lit.  111. 
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But  a  doubt  was  formerly  entertained/  whether,  when  devise. 
the  devise  itself  created  a  thing  de  novo^  and  was  ^ot  the 
disposition  of  a  thing  already  in  being,  a  remainder  thereof 
could  be  limited  to  take  effect  after  an  estate,  less  than  a 
fee,  disposed  of  thereby  in  such  new^reated  thing ;  and 
thereforait  was  held,  that  if  a  man  devised  a  renUcha^rge 
for  term  of  life,  he  could  not  thereupon  graft  a  remainder 
in  fee  of  the  same  rent;  the  reason  of  which  was,  that  the 
rent  being  a  new  thing,  there  was  no  fee-simple  of  it  in 
the  grantor,  consequently  l\e  had  no  reversion  in  hini, 
after  the  estate  for  life,  out  of  which  the  remainder  covi4 
take  eSkctK  But  this  opinion  was  shown  to  be  fallacioMSi 
and  overturned  upon  a  full  consideration  thereof,  in  the 
case  at  Smith  y.^Famabyp  the  judgment  in  %hich  was 
affirmed  in  error ;  for  such  a  devise  is  not  in  law  considered 
as  the  disposition  of  a  remainder,  but  as  a  limitation  of  tha 
estate  meant  to  be  given  in  the  thing  created  de  novo,  and 
the  whole  operates  as  an  entire  estate.  In  the  case  alluded 
iOpA.  seised  of  lands  in  fee,  devised  them  to  his  son  and 
his  heirs,  and  devised  a  rent  of  50/.  per  annum,  going  out 
of  them  to  another  son,  and  that,  if  that  son  should  die 
without  heirs  male  of  his  body,  then  the  rent  should  remain 
oyer  to  another  and  his  heirs  male.  And  one  question 
made  thereupon  was,  whether  a  rent,  created  de  now  by 
grant  or  devise,  might  be  limited  by  way  of  ranaiader? 
And  it  was  held  that  it  might;  for^  that  this  was  all  but 
one  estate,  being  by  one  c<Aveyance,  in  like  manner  as  if 
it  had  been  to-  J,,S.  and  hif  heirs\ 

The  most  apt  and  proper  word  to  create  a  remainder,  in 
the  word  remaisider  itself* 

To  umke  a  good  remainder,  there  must  be  a  particidar 
estate  precedent^  and  that  must  be  created  at  the  same 

s  Plowd.  Com.  35 ;  M.  15  m;  S.C.  1  Sid.  285 ;  Colling-^ 
E.  4,  9,  a ;  aind  see  1  Hen.    oroke'^  case,  Bro.  Abr.  19, 

Blac.  33 ;  3  Dumf.  fc  East,  pi.  26 ;  CromwelFn  case^  a 

88,  Q3 ;  1  Ves.  jun.  254.  '  Co.  69. 

Mv.JParmiy,  Carter,        ^  Plowd.  134, 159,  170. 
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DEVisc  time  when  the  remainder  is  made,  as  a  foundation  to  bear 
""'~*"~""^  itup^.  This  particnlap  estate  must  continue  till  the  re- 
mainder Tests.  There  must  be  a  remnant  of  the  estate  in 
Ihe  lessor  to  grant  after  the  particular  estate  granted. 
The  remainder  mi]^st  pass  out  of  the  donor  presently  to  him 
in  remainder,  or  else  it  must  be  in  custody  of  law  in  abey- 
ance. It  must  vest  in  estate  either  presently  during  the 
particular  e^tate^  oreo  instanii  when  it  doth  end,  not  after- 
wards. There  must  be  also  a  person  capable  of  it  at  the 
time  of  the  creation  of  the  estate,  or  at  least  one  that,  by 
common  and  ordinary  possibility,  may  be  capable  at  the 
time  when  the  remainder  doth  happen ;  and  if  it  be  to  All 
on  a  possibility,  it  must  be  such  a  possibility  as  is  near, 
common  and  ordinary,  as  death  without  issue,  coverture, 
&c.  and  not  remote,  as  entry  into  religion,  &c. 

And  a  term  de  novo  in  lands  ioay  be  created  by  devise. 
As,  where  one  ^  gave,  granted,  willed  and  bequeathed  his 
lands  to  his  son  Thomas,  and  to  the  heirs  male  of  his  body 
lawftiUy  begotten,  from  and  after  his  death,  for  and  during 
the  term  of  five  hundred  years  then  next  ensuing,  fully  to 
be  complete  and  ended  ^''  By  such  a  devise,  the  devisee 
has .  an  estate  for  five  hundred  years,  so  long  as  he'  has 
issue  of  his  body. 

And  the  limitation,  in  the  preceding  case,  being  during 
the  term  of  five  hundred  years,  the  term  wiO  determine 
^enever  there  shall  be  a  fiiilure  of  issue  male. 

But  if  one  seised  in  fee  devise  to  B.  bis  ezecutora  and 
administrators,  for  ninety-nine  years,  in  trust  for  himself 
and  his  wife  for  Aeir  lives  and  the  life  of  Ae  survivor, 
and  after  the  death  of  the  survivor,  in  trust  for  the  hdrs 
of  their  two  bodies,  and  in  defeblt  of  such  issue,  then  in 
trust  for  the  heirs  of  his  own  body,  and  in  defeult  of  such 
issue,  in  trust  for  the  heirs  of  the  survivor  of  the  husband 
and  wife,  and  die  husband  die  without  issue,  living  the 

*  Plow.  34, 136, 165, 190 »        *  iowVs  case,  10  Co.  78. 
10  Co.  97,  320;  Co.   lit. 
378. 
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wtfe ;  the  trust  of  this  term  will  be  vested  in  the  wife  for      OEVISK. 
the  rraiaiiider  of  the  niaety-nine  years,  notwithstanding  " 

the  fialare  of  issue,  and  it  will  not  descend  to  the  heir  at 
law  of  A.  who  was  entitled  to  the  reversion  in  fee  expectant 
on  the  term,  as  a  term  attendant  on  the  reversion "'. 

The  foundation  of  the  distinction  made  between  the 
former  and  the  latter  of  the  two  preceding  cases  seems  to 
be,  that  in  the  former  case  the  word  ''  term "  is  under^ 
stood  in  its  technical  sense;  that  is,  not  merely  as  signi- 
fying the  time  specified,  but  also  the  estate  and  interest 
that  passes  by  the  lease :  and  the  estate  and  interest  that 
passes  by  such  lease  is  an  estate  to  his  son  Thomas>  a^d 
the  heirs  of  his  body,  which  estate  may  determine  for 
want  of  a  person  to  hold  it,  (viz.  an  heir  of  Thomas's  body) 
within  the  time  of  five  hundred  years ;  in  which  case  the 
term,  which  was  to  be  governed  by  the  continuation  of 
heirs  of  the  body,  will  cease;  but  in  the  latter  case,  the 
limitation,  specifying  the  time  only  of  continuance,  and 
limiting  the  trust,  in  case  of  failure  of  issue,  to  the  survivor 
of  the  donee  and  his  wife,  and  the  heirs  general  of  the 
smvivor,  though  a  void  limitation,  yet  is  sufficient  to  show 
the  intention  of  the  donor,  that  the  term  should  not 
determine  until  the  time  limited  elapse  ^. 


Estates  limited  by  devise,  either  by  virtue  of  tiie  sta-  AlMoUte  «Bd 

eonditio 
eitatet. 


totes  of  wills,  or  the  custom  of  devising,  may  moreover  be  ^'^^^^^^'^ 
either  absolute  or  conditional.  First,  under  the  statutes : 
as,  where  one  gives  his  lands  to  his  wife  for  term  of  her 
hfe,  upon  condition  that  she  shall  find  Jasper,  her  eldest 
son,  at  school,  and  educate  him  in  virtue  and  good  morals 
at  her  cost  until  he  shall  arrive  at  twenty-one  ^  Such 
condition  may  be  annexed  to  an  estate  given  by  will  under 
the  statutes  32  and  34  Hen.  8,  they  gi^ng  power  to  the 
devisor  to  make  devises  *^  at  his  free  will  and  pleasure'/' 

*  Hauler  v.  Rod,    1   P.        ^  And    see    GtdUver   r. 
Wms.  ^0.  Ashby,  infra ;  and  Ruddall  v. 

'^  SedquMre.  Mt/imifd,  Saville,  66. 

•  Dyer,  ia6,b,  pl.si* 
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Secondly,  under  the  custom:  as/ where  a  devise  was, 
that  the  executors  of  the  devisor  of  lands  devisable  by  cus* 
torn,  should  sell  the  land ;  here  a  condition  arose  by  im- 
plication, and  if  they  omitted  to  sell,  the  heir  might  enter 
for  breach  thereof  4.  So,  where  one  devised  certain  houses 
in  London  to  A,  and  B*  in  fee,  to  hold  in  common,  upon 
condition  that  they  and  their  heirs  should  ^pay  ^  annual 
rent,  issuing  put  of  ^the  said  tenements,  at  the  days  and 
times  therein  mentioned,  to  the  wife  of  the  devisor  during 
her  life,  Sec. ;  the  rent  being  in  arrear,  and  no  demand 
made  :by  the  wife,  the  hear  entered  for  bre&ch  of  the  con- 
dition,  and  his  entry  was  held  good'. 

And  conditions  in  wills  may  be  either  precedent  or  sub- 
sequent. But  there  are  no  technical  words  to  distinguish 
conditions  precedent  or  subsequent ;  but  the  same  words 
may  indiflferently  make  either,  according  to  the  intent  of 
the  person  who  creates  the  condition '.  Thus,  a  condition 
descnbing  the  qualification  of  a  person  who  is  to  take,  is 
in  its  nature  a  condition  precedent :  as,  a  devise  of  200  /. 
to  A.  provided  she  continue  with  the  testator's  executors 
until  ahe  attain  twenty-one ;  but  if  A.  should  be  taken 
from  them  by  her  father  before  she  attain  twenty-one,  or 
marry  against  their  cpnsent,  then  she  to  have  but  10/. 
Here  if  A.  marry  without  consent,  she  shall  not  have  the 
legiusy  of  aoo/.  but  only  the  lo/.  for  the  maniage  with 
consent  is  a  condition  precedent  ^  ^,  where  one  devised 
lands,  to ,  trustees  and  their  heirs,  in  trust  to  pay  such  of 
his  debts  and  legacies  as  hia  personal  estate  should  M 
(Short  to  pay,  and  then'in  trust  for  his  niece  E.  his  heir  at 
law,  for  her  life,  in  case  she,  within  three  yeaia  after  his 
death,  should  be  married  to  D.  remainder  to  her  first  and 
ot)ier  sons  by  D.  in  tail  maje,  8cc. ;  this  uras  held^  to  be 
a  condition  precedent;  for,  by  the.  will,  three  years,  pro* 
^fitsy  after  the  death  of  the  testator,  were  to  be  applied  to 


«  Dyer,. 126. 

'  Ibid.  348,  pl.  13. 

'  Rep.  temp. Talbot,  164. 


'  Crtagh 
Vem.  573. 
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pay  the  debtt^  so  nothing  descended  in  the  mean  time,  or       DEVISE, 
vested  ■•  -— .-— — i-.^ 

But  where  one  devised  all  his  lands  nnto  A.  and  his 
heirs,  to  the  use  of  JB.  and  his  heirs,  for  payment  of  his 
debts,  and  afterwards  in  trust  for  C  and  the  heirs  of  her 

J 

body,  remainder  to  D.  and  his  right  heirs,  upon  condition 
that  he  should  marry  C,  the  condition  was  held  to  be  sub- 
sequent ;  for  the  precedent  limitation  was  an  estate-tail  in 
possession,  and  there  was  no  reason  to  conclude  but  that, 
aa  to  the  remainder  likewise,  it  was  the  testator's  intent  to 
have  it  vest  immediately  in  D.  The  limitation  was  im- 
mediate,^ aldiough  the  condition  on  which  it  depended  was 
subsequent*.  So,  if  one  devise  his  real  estate  to  A.  and 
hb  heirs,  upon  express  condition,  that  within  three  months 
after  his  decease,  he  shall  execute  and  deliver  to  JB.  a  ge- 
neral release  of  all  demandis  which  he  may  cUum  of  his 
estate,  or  any  part  thereof,  for  what  cause  soever ;  this 
will  operate  as  a  condition  subsequent,  and  the  estate  wiD 
vest  in  A.  to  be  defeated  or  not,  according  to  what  happens 
afterwards  r. 

Estates  in  hereditaments,  created  by  devise,  msiy  be  Vested  mdocoH 
either  vested  or  contingent.  An  estate  vested,  is  where 
there  is  an  immediate  right  of  present  or  future  enjoyment, 
in  which  view  of  them,  estates  are  either  vested  in  interest 
or  in  possession*.  Where  there  is  a  right  of  present  enjoy- 
ment, the  estate  is  said  to  vest  in  possession.  As,  if  a 
devise  be  to  ^.  for  life,  remauider  to  JS,  in  tail ;  A.  dies; 
£.'s  estate  immediately  vests  in  possession*.  But  where 
there  is  only  a  present  fixed  right  of  future  enjoyment,  an 
estate  is  said  to  vest  in  interest.    As,  if  a  devise  be  to  il.  / 

for  life,  remainder  to  J3.  in  tail,  here  JS.'s  estate,  firoi^  the 
very  instant  of  its  limitation,  is  capable  of  taking  efibct 

"^  Bertie  v.  Falkland,    a  r  See  Avelyn  v.  Ward,  i 

Vem.  340.  Ves.  420. 

^  JoknRobimony.Cormfns,  *  Feame  Cont.  Rem.  i. 

Rep.  temp.  Talbot,  165.  *  Ibid. 

VOL.  v.  G  ' 
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I>BVIS£.      iH  posaeasion,  and  B.  has  a  right  to  enjoy  it  if  the  posseSBion 

'"'     '^  fall  by  the  death  of  A.    But  until  that  event  happens,  B. 

has  no  right  to  the  possession :  until  then,  therefore,  il  is 
vested  in  interest  only**.  And  such  an  estate  vested  in  in- 
terest, may  be  either  absolutely  vested,  o?  vested  m  sus- 
pense; aa,  if  a  remainder  be  limited  in  trust  for  such 
child  or  children  o(  T.  M.  on  the  body  of  /.  S.  lawfully 
to  be  begotten,  in  such  manner,  8cc.  b»  T.  M.  a^d  J.  5. 
shall  by  deed,  &c.  appoint,  and  for  want  of  such  appoint 
ment,  then,  8cc.  to  all  and  every  the  cbildiren>  8tc.  sh^e 
and  share  alike.  This  remainder  vests'  in  interest  in  sus- 
pense, imtil  the  father's  death,  in  such  children  a»  come 
in  m€t  liable  to  be  varied  as  to  the  quantum  of  the  pro- 
portions aa  they  arise,  and  subject  to  be  divested  by 
appointment^. 

A  contingent  estate,  as  we '  have  before  mentioned,  is 
where  a  right  is  to  accrue  upon  an  event  which  is  dubious 
and  uncertain  ^ 

We  have  seen  that,  from  the  nature  of  the  interest  in 
lands,  tenements  and  hereditaments,  recognized  by  the 
municipal  laws  of  this  country,  no  remainder  can  be  limited 
to  take  ^ect  aft^r  or  rest  upon  any  estate  in  fee^sin^Ie ; 
because  a  fee-simple.  exhausting  all  the  intesest  that  a 
donor  has,  when  the  whole  is  granted  there  can  be  no 
remainder.  But  although  the  law  will  not  recognize  a  re- 
mainder to  take  effect  aftor  the  e:Kpiration  of  a  fee,  yelv  ^y 
way  of  indulgence  to  a  man's  last  will  and.  testament,  and 
in  favour  of  the  intention  of  devisors,  where  otherwise  the 
words  of  a  will  would  be  void,  it  permits,  under  certain 
restrictions,  a  fee  or  other  estate  to  be  substituted  as  an 
alternative,  in  the  place  of  a  fee  before  limited^  provioea 
the  substitution  be  to  take  efiect  within  a  reasonable  penod 
of  time.     Devises  of  this  nature  are  called  executory, 

*»  Feame  Cent.  Rem.  i.  "^  lo  Rep.  95 ;  1  Ifi»*'  ^^ ' 

*  See.^  Ves.  118.  Dyer,  33. 

'  Fearne  Cont.  Rem.  2. 
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because  the  estates  thereby  limited  to  take  place,  by  way  .  dSVKE. 

of  snhstitation,  have  no  present  existence  in  connderation  —— ^-— ^ 

of  law,  but  merely  a  capacity  of  existence,  and  of  being 

ezectttedy  t .  e.  taking  effect  when  the  contingency  upon 

which  they  are  limited  occurs^    Thus,  a  devise  of  lands 

to  a  man's  wife  for  life,  remainder  to  C.  his  second  son, 

in  fee ;  provided,  that  if  £>•  his  third  son,  should,  within 

three  monthp  after  tiie  wife's  death,  pay  500/.  to  C  his 

executors,  &c..  then  the  lands  to  go  to  D.  and  his  heirs,  is 

good  as  an  executory  devise'.    So  it  is  if  il.  devise  to  B. 

his  son  and  his  heirs  for  ever,  and  if  he  die  without  issue, 

living  A.  then  C.  to  have  those  lands  to  him  and  his  heirs 

for  ever '^.    In  the  former  case,  C.  took  a  vested  fee-simple  ^ 

and  the  limitation  to  D.  was  good  as  an  executory  devise, 

to  take  effect  if  D.  paid  the  500/.  within  the  time  limited. 

And,  in  the  latter  case,  JB.  took  a  vested  fee-simple ;  and 

die  limitation  over  to  C.  was  an  executory  devise,  to 

take  effect  on  JS.'s  dying  without  issue  in  the  life-time 

f>fA. 

If  there  be  a  particular  estate  with  a  remainder  so  limited, 
the  happening  of  the  condition  will  not  destroy  the  paHi- 
cular  estate.  As,  if  A.  devise  land  to  jB.  for  life,  remainder 
to.  C  in  fee ;  provided,  thed;  if  A/b  wife,  being  enseint, 
should  be  delivered  of  a  son,  then  the  lands  shall  remain 
to  him  in  fee ;  and  A,  die,  and  a  son  be  bom.  In  such 
ease,  this  proviso  will  not  destroy  the  estate  of  B.  but  of 
Conly*. 

It  is  necessary,  in  considering  these  cases,  to  observe  ' 
the  distinction  between  the  words,  ''  and  if  he  die  without 
issue,"  (used  with  reference  to  the  first  devisee)  standing 
alone,  and  the  words  ''  if  he  die  without  issue,  living  AJ' 
or  the  like,  or,  ''  before  A.  arrive  at  twenty-one  years  of 
age,"  fcc.  so  used;  for  the  former  words  operate  only  as 

'  Cro.  Jac.  592.  590;  1  Eq.  Ca.  Abr.  187; 

<  Marks v.3Iarks,ioMod.  S.  C.  2  RoL  Rep.  216. 
420 ;  S.  C.  Strange,  129.  *  Dyer,  127,  a. 

*  Pell  v.  Brown,  Cjo.  Jac. 
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DLTISE.  an  explauation  of  the  testator's  intent  who  shall  succeed, 
'  namely,  issue  of  his  body ;  and  whensoever  the  devisee 
dies  without  issue,  the  land  will  remain  over.  But  the 
latter  words  qualify  the  preceding  estates  with  a  collateral 
determmation,  give  effect  to  a  conditional  limitation  to 
another,  if  such  an  event  happen,  and  operate  as  a  com- 
plete defeasance  of  the  first  fee  lipon  that  event,  but  by  no 
means  tend,  independent  of  sach  event,  to  abridge  or 
narrow  the  extent  of  the  estate  first  limited,  or  to  reduce 
it  from  a  fee-simple  to  an  estate-tail ;  because  the  latter 
clause,  ^  if  he  die  without  issue,''  is  not  absolute  and  in- 
definite, whensoever  he  die  without  issue,  but  it  is  with  a 
contingency,  '^  if  he  die  without  issue,  living  ^4."  or  '' be- 
fore A.  come  to  twenty-one  years  of  age ;"  for  the  first 
devisee  may  survive  A.  or  have  issue  alive  at  the  time  of 
his  oWn  death,  living  il.  in  the  one  case,  or  survive  X's 
arriving  at  the  age  of  twenty-one  years,  in  the  other,  in 
which  cases  the  first  estate  shall  not  be  abridged,  but  shall 
only  be  abridged  if  the  first  devisee  die  without  issue, 
living  A.  or  before  A.  come  to  twenty-one .  years  of  age  ^ 
Thus,  where  the  manor  of  £.  was  holden  by  knighf  s  ser- 
vice, and  A.  the  ancestor,  8cc.  by  his  will  devised  the  whole 
manor  to  his  wife,  until  his  son  and  heir  should  come  to 
the  age  of  twenty-four  years,  and  that  when  his  son  arrived 
ai  the  age  of  twenty-four  years,  his  wife  should  have  the 
third  part  thereof  for  her  life,  and  his  son  should  have  the 
residue ;  and  that  if  his  son  should  die  before  he  came  of  the 
age  of  twenty-four  years  without  heirs  of  his  body,  the  land 
should  remain  to  B^.  The  devisor  died ;  the  son  came  to  the 
age  of  twenty-four  years;  and  the  question  was,  whether 
the  son  had  an  estate  in  tail,  for  then  for  two  parts  he  was 
not  in  by  descent*  And  Dyer  and  Manwood  were  of  opinion, 
that  here  was  not  any  estate  in  tail ;  for  no  tail  should 

9 

^  Allen  r.Rivingtmf  ^  Sid.        '  Hinde  v.  lyon,  3  Leon. 
445;   Dyer,   354;   P^U  v-    64. 
Brown,  2  Cro.  590. 
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rise  unless  the  son  had  died  before  his  fiill  age,  and  there-  DEVISE. 
fore  the'tail  should  never  take'effect,  and  the  fee-simple  - 
did  descend  and  remain  in  the  son,  unless  that  he  died 
before  the  age  of  twenty^fou^  years,  in  which  case  the 
estate  would  then  have  nested  with  the  remainder  over ; 
but  the  son  haying  attained  to  that  age,  he  had  the  fee  by 
descent  of  the  entire  manor.  So  .in  the  case  of  Collinson 
▼.  Wright  J  where  the  testator  devised  land  to  his  son  and 
heir,  and  if  he  died  before  his  age  of  twenty-one  yeara, ' 
and  without  issue  of  his  body  then  living,  then  the  remain- 
der over;  the  son  survived  twenty-one  years,  and  then 
sold  the  land,  and  died"*.  And  the  question  was,.  If  the 
sale  was  good?  which  depended  upon  whether  the  son  was 
seised  in  fee  or  in  tail ;  and  it  was  held,  that  he  had  fee 
immediately ;  for  the  estate-tail  was  limited  to  commence 
upon  a  subsequent  contingency.    . 

Again,  there  is  a  distinction  between  the  before  men- 
tioned cases,,  and  cases  where  the  first  limitation  is  in  tail 
and  not  in  fee  " ;  as  if  the  limitation  be  to  «7.  &'.  and  the 
'  heirs  of  his  body  in  fee,  and  that,  if  J.  5*  shall  die,  living 
A.  then  the  land  shall  remain  over  to  J.  N.  and  his  heirs, 
or  to  J.  N,  and  the  heirs  of  his  .body ;  that  shall  not 
abridge,  qualify  or  restrain  the  preceding  devise,  or  make 
the  estate*tail  conditional,  but  inasmuch  as  there  will  re- 
main a  further  estate  or  interest,  by  way  of  remainder,  to 
be  disposed  of  to  take  effect  on  the  determination  of  the ' 
estate-tail^  such  words  will  be  construed  as  a  conditional 
disposition  of  such  remainder,  that  is,  a  disposition,  by 
which,  if  J.  S.  dies,  living  A.  at  the  time  of  his  death,  J.  N. 
will  become  entitled  to  such  remainder';  but  if  J*.  S.  leave 
issue  at  the  time  of  his  death,  and  diat  issue  happens- 
several  *  years  afterwards  to  fail,  then  J.  N.  will  have  no 

"  Collinson  v.  Wright,    i  »  Spalding    v.    Spalding^ 

Sid.  148;  C/acAe's  case,  Dy.  Cro.  Car.  185;   Bridgmap,. 

330>  33^  f  354>  ^\  Chadock  fol.  10a;  Feame's  Conting. 

and  Cow/ey's  case,  2  Cro.  Rem.  337,  338. 

695- 

o  3 


86 

DEVISE. 


Conditiontl 
limitttioo. 


ELEMENTS   OF  [bOOR  tV.  PART  t. 

« 

tide  to  such  remainder,  but  it  will  be  undisposed  of  by  the 
will,  and  consequently  will  descjend  to  the  heir  at  law. 
And  in  the  mean  time  both  the  first  estate-tail  and  the 
remainder  will  be  liable  to  be  barred  by  a  recovery  suffered 
hyJ.S. 

So,  although  the  policy  of  tlie  law  of  England  will  not 
permit  a  freehold  in  land  to  be  limited  to  commence  at  a 
future  time  by  any  conveyance  inter  vivos,  upon  a  principle 
now  grown  obsolete ;  yet,  for  the  reasons  before  suggested, 
and  in  similar  circumstances,  it  admits  the  limitation  of  a 
future  interest  without  a  preceding  estate  to  support  it,  t.  e. 
a  future  interest  unsupported  by  any  preceding  freehold ^ 
As  if  one  devise  to  the  heir  of  J.  S.  after  the  death  of  J.  S. 
this  is  good  as  an^executory  devise'.  So  if  A.  devise  lands 
to  B.  in  fee,  to  conmoience  and  take  effect  six  months  after 
the  testator's  death.  Of  the  same  nature  is  a  devise  of  bis 
lands  to  be  sold  by  his  executors  if  bis  heir  fails  of  pay- 
ment of  such  a  sum  at  such  a  day.  Again,  where  one 
had  issue  four  sons  and  a  daughter,  and  devised  to  his 
younger  sons  and  daughter  legacies  of  ao  L  to  be  paid  by 
his  eldest  son,  and  devised  his  land  to  his  eldest  son  in 
fee,  upon  condition,  that,  if  he  paid  not  these  legacies,  his 
land  should  be  to  his  youngest  sons  and  daughter  and  their 
heirs  ;  it  was  resolved,  that  the  first  devise  to  the  son  and 
his  heirs  in  fee,  being  no  more  than  what  th^  law  gave, 
was  void ;  and  that  it  was  but  a  future  devise  to  the  second 
son  and  daughter  upon  the  eldest  son's  default  of  pay- 
ment %  So  .where  one  devised  his  land  to  J.  S.  from 
Michaelmas  following  for  five  years,  remainder  over  to  P* 
and  his  heirs,  and  died  before  Michaelmas ;  this  was  held 
good  by  way  of  executory  devise '. 

There  is  also  another  kind  of  devise,  which  is  called  a 
conditional  limitation.    This  species  of  devise  takes  effect 


•  3  Cro.  fi47, 548.  ^  Haynmorth  v.  Prett]f, 

'  Clark  V.  Sndtk,  i  Lutw.    Cro.  Eliz.  833,  919. 
798 ;  1  Salk.  326.  '  Pay'^  case,  Oro.  Elix^  8. 
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in  two  iDBtaiiceB.  Firsts  where  an  estate  is  devised  to  one  devise. 
for  life,  remainder  to  another  in  tail,  remainder  to  another 
in  fee,  upon  condition  that  tenant  for  life,  or  in  tail  in  re<i- 
mainder,  shall  do  or  omit  doing  a  certsdn  act.  Secondly,, 
where  a  particular  estate  is  devised  to  the  heir  at  law  of  the 
testator,  with  remainders  over,  upon  condition  that  the  heir 
at  law  shall  do  or  omit  doing  some  particular  act  ^  in  these 
cases  the  limitation  to  the  particular  tenant  does  not  operate 
as  a  condition  of  which  the  heir  may  take  advantage,  butas  ' 
a  limitation  to  determine  the  particular  estate.  This  mode  . 
of  construction  upon  limitations  was  adopted  by  courts  of 
law,  in  order  to  give  effect  to  the  intent  of  the  testator, 
where  it  could  not  have  operated  had  the  strict  legal  con- 
struction upon  suc£l  words  prevailed ;  for,  it  being  a  maxim 
at  the  common  law,  that  none  can  entet  for  a  condition 
broken  but  the  person  from  whom  the  condition  moves,  i,  e. 
the  grantor  or  donor,  or  his  heir ;  and  the  cohsequence  of 
the  grantor's  or  donor's,  &c.  taking  advantage  of  a  con- 
dition, by  entry  or  claim,  being  a  defeasance  of  the  livery 
made  upon  the  creation  of  the  estate,  and  consequently  of 
all  estates,  as  well  in  possession  as  in  remainder,  depending 
upon  that  livery,  the  donor  or  his  heir  being,  by  such  entry, 
in  of  the  same  estate  as  he  had  before  the  condition  and 
the  estates  depending  thereupon  were  created,  the  estates 
in  remainder,  limited  by  devise,  in  the  first  instance,  after 
such  estate  on  condition  to  a  stranger,  not  the  heir  at  law, 
would  by  the  entry  of  the  heir  of  the  devisor  (and  he  alone 
could  entet  into  cases  of  strict  conditions)  have  been 
utterly  void.  But,  where  a  devisor  in  the  limitations  in 
his  will  uses  sudh  conditional  words,  and  proceeds  further 
to  limit  other  estates  over  on  breach  of  the  condition,  it 
clearly  is  not  his  intent,  that  the  subsequent  estates  limited 
diould  be  defeated  in  consequence  of  that  w^t,  which  he 
means  should  give  life  to  them.  Now  it  is  a  maxim  of  law, 
that  the  words  of  every  man,  expressed  in  his  will,  shall  be 
taken  and  expounded  according  to  his  intent  and  meaning; 
therefore,  in  these  cases,  the  penalty  inflicted  (namely,  the 
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DEVISE,      forfeiture  of  the  estate  of  such  tenant  on  condition)  is  not 
'  considered  as  a  condition,  to  defeat  all  the  other  estates, 

when  it  appears  to  be  the  intent  of  the  party  that  the 
whole  estate  is  not  to  be  defeated,  but  the  devise  is  taken 
as  in  nature  of  a  limitation,  that  is,  as  if  it  were  to  the 
particular  tenant  until  he  break  the  condition,  and  when  he 
does  anj^act  to  break  the  condition,  then  his  estate  to  end 
by  act  of  law.  So  that,  after  the  act  done,  the  estate  of 
the  tenant  on  condition  shall  cease  and  be  dissolved,  in 
like  manner  as  where  land  is  given  to  a  man  as  long  as 
J.  5.  shalbhave  issue  of  his  body,  or  until  J.  S.  die  without 
issue  of  his  body,  remainder  over ;  in  which  cases,  if/.  S. 
die  without  issue,  the  land  and  the  freehold  in  law  will  be 
presently  in  the  remainder*inan,  so  that  he  has  the  pes* 
session  in  law  before  entry.  And  this  construction  as  to 
wills,  the  rule  being,  that  where  the  intent  is  shown  by 
words  and  they  are  not  aptly  put,  there  such  sense  ought 
to  be  put  upon  the  worda  as  is  suitable  to  the  intent ;  and 
therefore,  as,  in  sense,  such  words  clearly  design  limi- 
tations, they  shall  import  them  in  devises,  where  the  intent 
only  is  regarded,-  and  the  words,  although  not  apt  in  law 
for  the  matter,  are  drawn  to  the  intent.  And  in  instances 
of  the  second  kind,  viz.  where  the  estate  subjected  to  a 
condition  is  given  to  the  heir  at  law,  it  is  the  intent  of  the 
devisor  that  he  shall  do  or  be  restrained  from  doing  that, 
which  is  the  subject  matter  of  the  condition.  But  if,  in  such 
case,  it  were  taken  to  be  a  condition,  and  that  there  were 
no  other  penalty  for  the  breach  of  it  but  entry  only,  then 
if  the  heir  himself  did  the  act  or  thing  forbidden,  or  omitted 
doing  the  act  or  thing  required,  the  condition  would  be 
tnereby  extinct ;  for  the  title  of  the  condition  passes  with 
the  land,  so  that  he  cannot  enter  for  the  condition  broken 
by  himself  contrary  to  his  own  act ;  now  this  would  be 
inconsistent  with  the  intent  of  the  devisor,  who  means  that 
the  heir  should  be  restrained  to  do  or  from  doing  the  act, 
subjecting  his  estate  to  the  penalty ;  and  therefore,  to  the 
end  that  the  intent  of  the  devisor  may  be  effectedj  it  sbau 
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not  be  a  condition ;  but  the  law  annexes  another  penalty      DEVISE, 
to  the  heir,  which  is  greater  to  him  than  a  condition  carries  ^-"— — 
along  with  it,  if  he  comply  not  with  the  intent  of  the  de« 
▼isor.     And  therefore,  wherever  there  is  a  limitation  with 
remainder  over,  made  in  the  words  of  a  condition,  which 
would  be  construed  as  a  condition,  if  it  could  take  effect 
as  such,  there  it  ought  to  be  construed  as  a  limitation  if  it 
cannot '.    Thus  it  was  held,  in  an  instance  of  the  first 
kind,  viz.  where  A.  devised  land  to  his  son  in  tail,  re- 
mainder to  another  of  his  sons  in  tail,  remainder  to  S,  his 
daughter  in  tail,  with  divers  remainders  over  to  others  of 
his  own  name ;  with  a  clause,  that  if  any  of  the  tenants  in 
tail  aliened,  sold,  wasted,  mortgaged  or  discontinued  the 
same  estates,  that  then  he  or  they  should  be  utterly  ex- 
cluded from  any  benefit  of  ^the  devise  thereof  to  him  or 
them,  and  the  estate  should  immediately  come  to  the  party 
next  in  tail,  that  this  clause  of  restraint  m  the  will  was  not 
a  condition  requiring  a  re-entry,  but  a  conditional  limi- 
tation, which  utterly  dissolved  and  determined  the  estate  ^ 
And  where  an  estate  is  to  remain  over  for  breach  of  a 
condition,  and  the  same  is  devised  by  express  words  of 
condition ;  yet  it  will  be  intended  a  limitation.    Thus  if  a 
man  have  issue  two  sons,  R.  the  elder,  and  H.  the  younger, 
and  also  two  daughters,  and  devise  certain  lands  to  H.  in 
tail  when  he  shall  come  to  twenty-four  years  of  age,  upon 
condition  that  he  shall  pay  to  his  two  daughters  20/.  a  year 
at  their  full  age,  and,  if  the  said  H,  die  before  twenty- 
four,  then  wills  that  £.  his  son  and  heir  shall  have  the 
same  lands  to  him  and  to  his  heirs,  he  giving  and  paying 
unto  his  said  daughters  the  said  money  in  such  manner  as 
H.  should  have  done  if  he  had  Uved ;  and  if  his  sons  H. 
and  R,  (if  the  said  lands  come  to  the  said  J{.  by  Ae  death 
of  JET.)  do  not  pay  the  said  money  to  his  daughters  afore- 
said, then  wUls  that  his  said  lands  shall  remain  unto«his 

*  1  Atk.  43.  V  Scholastica^s  case,  Plow.  408. 
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DEVIS&  daughters  and  their  heirs  for  ever " :  this  is  a  limitalioa 
■  oa  the  estate  of  H.  and  not  a  condition,  so  that  if  H,  pay 
not  the  sums  to  the  two  daughters  after  his  age  of  twenty- 
four  yearsi  and  at  the  full  age  of  the  daughters^  R.  shall 
have  this  by  way  of  limitation^  and  cannot  enter  as  for  a 
cbndition  broken,  because  otherwise,  ex  gratia,  if  this  were 
a  condition,  it  would  defeat  the  portions  given  to  the 
daughters  and  the  future  devise  to  them,  which  would  be 
against  the  evident  intent  of  the  devisor. 

And  such  a  conditional  limitation  will  be  good  to  intro- 
duce an  executory  or  springing  devise  after  a  fee.  As  if 
A.  devised  to  B,  and  C.  his  wife,  daughter  and  heir  of  the 
said  A.  lands  in  Z).  to  them  and  the  heirs  of  JB,  upon  con- 
dition that  they  shall  assure  lands  in  such  places  to  his 
executors  and  their  heirs  to  perform  his  will,  and  if  they 
fail,  then  devises  his  said  lands  to  his  executors  and  their 
heirs:  this  is  a  good  limitation, and  no  condition;  for,  if 
it  were  a  condition,  it  would  be  destroyed  by  the  descent 
to  the  heir  *• 
>  An  instance  of  the  second  kind,  viz.  where  the  estate  on 
condition  is  devised  to  the  heir,  occurred  likewise  in  Scluh 
la$tica*B  case,  above  mentioned ;  for  the  court  said,  that  the 
donee  and  heir,  who  was  first  in  the  tail,  was  intended  to 
be  restrained  from  discontinuing  and  barring  .his  entail  by 
feoffinent,  8ic.  as  well  as  any  of  the  others ;  but  he  could 
not  enter  for  the  condition  broken  by  himself  contrary  to 
hb  own  feoffinent ;  which  was  contrary  to  the  intent  of  the 
devisor,  who  meant  that  he  should  be  restrained  as  well  as 
the  others.  Again,  in  the  case  of  Welhcke  v.  Hammond, 
wher»  the  condition  operated  actively,  the  donee  being 

*  Wueman  v.  Baldwin,  i  Shirme  v.  Bond,  i  Rol.  Abn 

Rol.  Abr.  411,  pi.  5;  hady  412;   but  these   cases  are 

J^B  case,  1  Vent.  202,  32 1 ,  now  overruled. 

322;  Page  y.  Hayward,   11  *  Fulmerstone  v.  Steward, 

Mod.  61 ;  2  Salk.  570 ;  vide  Cro.  Jac.  592 ;  Dyer,  33,  a ; 

centra,    Lady   Portington*%  Cro.  Eliz.  359;  1  £a.  Ca. 

case,  10  Co.  36 ;    Tlwmas^^  Abr.  187  ;     and  Avetyn  v. 

case,     1  Rol.   Abr.    411;  TfarJ,  1  Ves.  420. 
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required  to  do  an  aet,  the  legal  consequence  was  held  to  DEVISE, 
be  the  same.  In  this  case  a  copyholder  in  fee  of  land 
descendible  in  borough  English,  having  three  sons  and 
one  daughter,  devised  his  land  to  his  eldest  son^  paying  to 
the  daughter  and  to  each  of  his  other  sons  405.  within 
two  years  after  his  deaths.  The  devisor  made  a  surrender 
according  to  the  eu9tom  of  the  manor,  and  then  died.  The 
eldest  son  was  admitted^  and  did  not  pay  the  money  within 
two  years.  The  youngest  son  then  entered  into  the  land : 
and  one  point  adjudged. was,  that  the  wgrd  paying,  here, 
made  a  limitation,  and  not  a  condition ;  for  if  it  were  a 
condition,  it  would  be  void  and  to  no  purpose,  because  it 
would  descend  to  him  that  was  heir  to  the  condition,  and 
so  be  extinct,  ^d  then  there  would  be  no  remedy,  and 
therefore  the  law  would  construe  it  a  limitation  of  his 
estate,  viz.  that  it  should  cease  if  he  did  not  pay  it,  and  go 
over  to  the  heir  in  borough  English, 

So  where  A.  diBvised  his  real  estate  to  his  brother  J3.and 
his  heirs,  on  this  express  condition,  that,  within  three 
months  after  his  decease,  he  should  execute  and  deliver  a 
general  release  to  his  trustee;  but  if  his  brother  should 
neglect  to  give  such  release,  then  he  devised  it  to  B.  his 
heirs  and  assigns  for  ever ;  the  devisee  was  held,  by  Lord 
Hardwicke,  to  take  by  way  of  a  conditional  limitation*. 

But  words,  that  are  clearly  words  of  condition,  are  only, 
for  the  purpose  of  effecting  the  manifest  intent  of  the  testa* 
tor,  construed  as  words  of  limitation ;  upon  which  prin- 
ciple alone  the  case  of  W$UockQ  v.  Hamnumd,  before 
cUed/  which  is  the  leading  case  on  this  head,  was  deter- 
miued.  Therefore,  if  such  does  not  appear  to  be  the  testa* 
tor's  intention,  that  is,  if  it  be  not  a  necessary  constructioa 
to  give  effect  to  the  other  parts  of  his  devise ;  or,  if  there 

'  Wdlocke  V.  Hammond,        *  Avehn  v.  War4,  1  Ves. 
Cro,  EUz.  204 ;  S.  C.  3  Co.    420;  and  see  Rundal  v.  Ely, 
21 ;  Haia,  condition,  when    Carter,  71,  i*ji. 
estate  in   borough  JSnglish 
descends  to  )ieir  at  conmion 
law. 
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DEVISH.  \  be  other  parts  of  the  devise  from  which  it  may  be  fairly 
■"""*"""""~  concluded  that  this  could  not  be  the  testator's  meaning, 
the  court  cannot  imply  that  which  clearly  appears  not  to 
have  been  the  testator's  intention :  and  therefore,  in  case 
of  an  estate-tail,  the  law  will  not  raise  this  implication  to 
prejudice  the  issue  in  tail,  w^o  are  the  first  objects  of  the 
testator's  bounty,  in  favour  of  a  remainder-man,  who  is 
only  a  secondary  object ;  because,  though  a  condition  when 
annexed  to  an  estate  in  fee  is  meant  to  be  compulsory,  yet, 
when  annexed  to  an  estate-tail,  it  cannot  be  so  meant ; 
but  must  be  intended  merely  as  an  intimation  of  the  testa- 
tor's wishes ;  for,  the  donee  may  bar  the  estate-tail^  and  the 
condition  will  perish  with  it  *•  Thus,  where  W.  devised  his 
•  estate  unto  D.  W.  for  life,  remainder  unto  S.  and  the  heirs 
male  of  his  body  lawililly  begotten,  and  the  heirs  male  of 
their  bodies  lawfully  begotten ;  and  for  the  want  of  such 
issue,  to  the  heirs  male  of  the  body  of  D.  W.  and  the  heirs 
male,  8lc.  and  foe- want  of  such  issue,  remainder  over^: 
provid^  always,  and  upon  the  express  condition,  that  the 
persons  upon  whom  the  estate  should  descend  and  come,  did, 
and  then  should,  change  their  names  and  take  the  testator's. 
And  he  did  also  declare  that  his  several  devises  of  his  said 
estates  were  likewise  on  the  express  condition  that  no  per- 
son should  plough  or  commit  any  waste  on  the  premises,. 
Sic.  by  felling  trees,  (unless  for  necessary  repairs)  or  other- 
wise ;  but  should  forfeit  the  premises  and  ground  upon 
which  the  tree  should  be  so  fallen,  or  on  Which  such  waste 
should  be  committed,  to  the  person  who  should  be  next  en- 
titled to  the  premises  according  to  this  wilL  And  then 
followed  a  devise  of  the  places  wasted  to  the  persons  next 
in  remainder.  The  testator  died,  leaving  D.  IF.  and  his 
nephew*  5.  his  •heirs  at  law.  i>.  W,  afterwards  entered, 
and  died ;  then  $•  entered,  and  held  the  estate  for  about 

•        « 

*  Quare\2indBeeScholaS'-  1929;  and  see  Rudhall  v, 

fica's  case.  Milward,  best  reported  Sa-* 

*•  Gulliver y.Ashbi/fiBldLC.  ville,  76;  S.  C.  Moore,  aia- 
Rep.  607;    S.  C.  4  Burr. 
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three  years,  and  then  sniFered  a  recovery,  *  and  aliened  it,  BEVISE. 
but  ne?er  changed  his  surname,  nor  took  the  name  of  the 
testator.  Afterwards,  one  of  the  subsequent  remainder-men 
ID  tail  entered  on  the  alienee  of  5.  for  a  breach  of  the  pro- 
viso, by  5.  not  changing  his  surname  as  required  by  the 
testator.  And  one  question  was,  whether  the  taking  the 
name  was  a  condition  subsequent,  of  which  the  heir  might 
take  advantage,  or  a  conditional  limitation,  the  breach  of 
which  divested  the  estate  ?  £^  per  Curiam,  unanimously, 
this  was  not  a  conditional  limitation.  It  was  clearly  not 
an  express  limitation ;  and  an  implication  of  one  could  only 
be  made  in  order  to  effectuate  the  testator's  intention,  and 
mnstbe  a  necessary  implication  to  that  .purpose.  Now 
heie  it  was  not  so,  nor  should  such  an  iihplication  be  made 
upon  a  limitation  after  estates*tail  (i). 

Estates  created  by  devise  may  further  be  either  legal  or 
equitable.  Legal,  as  by  devise  of  lands,  or  of  an  use,  since 
the  statute,  for  transferring  uses  into  possession.  Equi- 
table ;  as,  first,  by  devise  of  an  use  before  the  statute  for 
tniDsferring  uses  into  possession ;  seicondly,  by  devise  of  a 
trust  in  equity. 


(i)  It  is  necessary  here  to  observe  the  distinction  be- 
tween the  above  case  and  that  of  Rudhall  v.  Milward 
9xASchola$iica's  case,  both  of  which,  at  first  view,  the  case 
of  Gulliver  v.  Ashby  seems  to  contradict :  but,  in  Scho^ 
hutica%  there  was  a  devise  over  to  the  next  person  in  tail, 
by  express  words,  in  case  the  condition  were  broken; 
whereas  in  the  cases  of  Gulliver  v.  Ashby,  and  Rudhall 
T.  Milward,  there  was  no  devise  over  in  case  the  condi- 
tions were  broken ;  and  in  that  of  Gulliver  v.  Ashby,  there 
was  likewise  in  the  very  next  clause  a  devise  over  in  case 
of  breach  of  the  condition  of  not  committing  waste :  from 
whence  it  was  clear,  that; the  testator  conceived^  that  the 
mere  breach  of  the  condition  would  not  occasion  the  estate 
to  go  to  the  remainder-man :  for  then,  the  whole  estate 
would  have  passed  to  him  by  operation  of  law,  and  the 
testator's  meaning  was^  that  only  the  place  wasted  should 
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BEVISIL  Rrsty  by  devise  of  an  use ;  and  it  is  clear^  that  an  use 

might  have  been  devised  previous  to  the  statute  of  uses*. 

As  a  devise  of  lands  supposes  a  consideration,  it  wiH:  lodge 
boththeland  anduse  in  the  devisee,  if  no  usebelknitedupon 
it;  imd  it  cannot  be  srv«rredtobe  to  any  other  use  dian  to 
the  use  <^  the  detisee,  for  lijiat  virould  be.  an  avennent  con- 
.  trary  to  the  design  of  the  will  appearing  in  the  virords  of 
it**'  But  if  an  use  be  expressed,  it  vrill  eoiure  to  the  use 
of  oeshd  qfue  use  and  vnll  execute ;  for  a  devise  only  has  an 
implied  iise,  when  no  other  is  limited,  and  etpressumfacit 
c^sare  tadtum*.  Thus  where  ff.  seised  of  lands  held  by 
knight's  service,  devised  two  parts  of  them  to  D.  and  his 
heirs,  to  the  use  of  T.  his  brother  and  his  wife,  -and  after- 
wards to  the  use  of  the  said  T.  and  his  heirs  male :  it  Was 
agreed  that  a  devise  might  be  to  the  use  of  another  ^ 

So  it  is  said,  (34  and  35  Eliz.)  that,  if  a  man  devise  la&ds 
to  another  in  fee,  he  hath  the  use  and  title  of  it ;  but  if  it 
be  limited  to  his  use  for  his  Ufe  only,  the  use  of  the  fee 
shall  be  to  the  heir  of  the  devisor ;  for  by  ihe  limitation 
bis  intent  sha)l  be  taken  to  be  otherwise  than  it  woidd 
have  been  taken  if  this  limitation  had  not  been  ^  And 
the  better  opinion  seems  to  be,  that  an  use  so  devised  will 
be  executed  by, the  statute  of  27th  Hen.  8,  of  uses  \  Those 
who  entertain  the  contrary  opinion,  contend,  that,  as  the 
statute  of  uses  preceded  the  statute  of  wills,,  it  could  not 
extend  to  estates  created  under  a  power  that  had  no  exist- 
ence until  the  latter  statute  imparted  it ;  for  although  it 
be  true  that  the  statute  of  uses  speaks  of  persons  seised 
to  uses  by  virtue  of  vnlls,  yet  this  must  have  applied  td 
lands  which  were  devisable  by  custom ;  as  where  a  person, 

«  Fit2.Dev.22;  30  Hen. 6.  ^  Bartop^s  case,  Trin.  33 

'  Nota.  In  this  sense  the  Eliz.  1  Leon.  253 ;  and  see 

statutes  of  wills  are  said  to  Moore,  107. 

execute  the  legal  estate  and  «  Popham,  4 ;  30  Hen.  6; 

the  use.    See  more  on  this  Kt2.  Dev.  22. 

head',  infra,  and  4  Rep.  4.  *»  2  Lord  Raym.  875. 
•  2  Vent  312. 
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seised  of  lands  derisable  by  custom,  devised  them  to  A.      D£VIS£. 
and  his  heirs,  to  the  use  of  jB.  and  his  heirs,  or  to  uses  at  " 

coQimon  law :  as  where  a  feoffment  was  made  to  ^.  and 
Ik  heirs  to  the  use  of  JB.  and  his  heirs,  and  B.  devised  the 
use '.  To  uses  of  this  description  it  is  admitted  the  statute 
extended,  but  it  is  said  to  be  difficult  to  conceive  how  uses, 
created  under  a  testamentary  power  given  by  the  statute 
of  wilb,  can  be  within  the  statute  of  uses.  But  if  we  con- 
sider that  the  statute  of  uses  was  a  remedial  law,  made  to 
remove  many  frauds  and  inconveniences  tfiat  were  inci- 
dent to  uses  in  the  shape  they  assumed  at  that  time,  it 
seems  by  no  means  difficult  to  conceive  that  the  benefit  of 
it  should,  in  construction,  be  extended  to  subjects  not  in 
existence  at  the  time  of  the  making  of  it,  but  which 
vere,  when  introduced,  obnoxious  to  similar  mischiefr.  It 
is  perfectly  clear,  from  the  provisions  therein  respecting 
uses  created  by  will,  that  the  legislature  had  that  species  of 
use  in  its  consideration,  and  was  of  opinion,  that  it  was 
eqmllj  open  to  objection  as  those  created  in  any  other 
manner.  The  thing  then,  respecting  which  diis  question 
arises,  viz.  uses  created  by  wills,  did  exist  at  the  time  when 
die  statute  of  uses  was  oiacted,  and  was  amongst  those 
instances  to  which  the  remedies  applied  by  the  statute 
were  pointed ;  the  only  question  then  seems  to  be,  whether  . 
a  statute  made  touching  a  certain  thing  may  not  be  en- 
tended  to  anotKer  thing  of  tlie  same  nature,  and  in  the 
same  degree  of  mischief,  thoug|i  hot  iexistiitg  imtil  after- 
wards? Now  instances  of  this  Kind  are  by  no  means 
infrequent  in  our  books  ^.  If  tiien  it  be  not  unusual  for 
statutes  of  later  date  to  be  controlled  by,  and  to  be  con^ 
stmed  within' the  equity  of  the  statutes  of  elder  date, 
surely  our  law  books  furnish  no  instance  in  which  courts 
wonlcbe  more  anxious  to  avail  themselves  of  that  doctrine, 

.  ^  See  Co.  lit  277,  27S,    323;  Co.  Lit.365,  a;  Plowd. 
m  note ;  1  Siderf.  2&  127. 

^  4  Rep.  4 ;  2  Inst.  3912, 
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DEVISE,      ihan  the  case  now  und^r  considaratioii ;  for  it  was  plaia 
that  the  legislature  meant  that  uses  under  deytses  by, cus- 
tom should  be  governed  by  that  statute,  firom  the  express 
words  of  it  \  and  uses  under  devises  by  statute  were  in  equal 
degree  of  mischief.    But  this  point  seems  to  have  been 
decided  in  Vemim^fi  case^    For  at  common  law,  no  ac- 
ceptance of  a  collateral  recompense  would  bar  a  wife  of 
her  dower.    The  statute  of  27  Hen.  8,  made  a  jointure  to 
be  a  bar,  which  at  that  time  extended  only  to  a  jointure 
made  by  act  executed  in  the  husb.and's  life-time :  but  it 
was  held,  in  this  case,  that  if  a  man  were  to  devise  lands 
to  his  wife,  after  the  enabling  statutes  of  the  32d*  and 
34th  Hen.  8,  of  wills,  expressly  in  satisfaction  of  her  dower, 
and  she  should  accept  them,  this  would  be  a  bar  within 
the  27th  Hen.  8,  because  it  is  within  tHe  same  equity  and 
reason,  and  the  diversity  is  in  the  manner  only,  not  in  the 
thing.    And  that  such  has  uniformly  been  the  construc- 
tion on  these  statutes,  is  evinced  by  the  Several  cases.  As 
where  A.  seised  of  lands  in  fee,  devised  them  to  trustees 
.and  their  heirs  to  permit  A*  to  receive  the  renttf  and  profits 
for  his  life,  and.  after,  that  the  trustees  should  "btand  seised 
of  them  to  the  use  of  the  heirs  of  the  body  of  A.  with  a 
proviso  that  A.  with  the  consent  of  his  trustees,  ttught 
make  a  jointure  for  his.wife.    And  it  was  adjudged,  jier 
Holt,  Chief  Justice,  that  this  would  have  been  a  plain  brust 
at  common  law,  and  what  at  common  law  was  a  trust  of  a 
freehold, or  inheritance  is  executed  by  thd  statute,  which 
mentions  the  word  trust  as  well  as  use".    So,  in  the  case 
of  Papham  v.  Bamfidd'^,  which  was  (as  to  this  purpose) 
a  devise  to  ^.  in  trust  for  the  use  and  benefit  of  JB>  it  was 
insisted  on  the  one  side,  and  agreed  on  the  other,  that  the 
estate  was  executed  in  JB.  by  the  statute  of  uses,  the 
words  being  in  trust  for  the  use  and  benefit  of  the  devisee. 

*  4  Rep.  4,  a,  b.    '     ^  Raym.  873 ;  1  Lutw.  823. 

"  Braughion  v.  Langley,        ^  Popham  v.  Batn/ieldf  1 
2  Salk.  679 }  S.  C.  2  Lord    Eq.Ca.  108}  1  Vem.79,  I*?- 
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Mr.  Butler  has  furnished  us  with  the  arguments  used  on      devise. 
this  occasion  against  the  statute's  operating  in  these  cases,  — — — 
but  has  not  given  his  opinion  decisively  on  the  sul^ect. 
Among  other  observations,  it  is  suggested,  that  as,  by  a 
derise  to  A.  and  his  heirs,  to  the  use  of  JB.  and  his  heirs, 
the  testator  shows  it  to  be  his  intention  that  B.  should 
hate  the  legal  fee,  the  law  will  put  that  construction  on 
the  devise,  and  give  it  that  operation^.     But  Mr.  Powell, 
in  Us  valuable  Essay  on  Devises  observes',  it  is  difficult 
to  conceive  upon  what  grounds  a  conclusion,  that  such 
is  the  intent  of  the  testator,  can  be  drawn  from  a  limita- 
tion of  ibis  nature  in  a  devise.    The  presumption  appears 
to  him  to  be  the  other  way.    Why,  he  asks,  should  we 
condide  that  a  testator,  in  giving  an  estate  to  A.  and  his 
b^  to  the  use  of  jB.  and  his  heirs,  intends  JB:  the  legal 
H  any  more  than  we  shonld,  in  case  a  testator  gave  his 
estate  to  ^.  and  his  heirs,  to  the  use  of  JB.  and  his  heirs, 
to  the  use  of  C.  and  his  heirs ;  and  yet  the  operations  of 
these  limitations  vnll  be  different ;  the  former  will  execute, 
the  latter  will  not:  but  if  the  intention  governed  and  were 
the  same  in  both  cases,  (and  there  is  no  reason  to  conclude 
that  it  was  otherwise,  because  there  could  be  no  reason  to 
insert  trustees  in  the  first  case,  unless  thereby  it  was 
meant  to  prevent  the  legal  estate  firom  passing,  any  more 
than  in  the,  last),  then,  if  the  statute  of  devises  executed 
the  use  by  its  own  efficacy,  independent  of  the  statute  of 
ises,  both  these  estates  would  be  executed ;  or,  on  the 
other  hand,  if^  as  seems  the  more  reasonable  conclusion, 
the  interpositicm  of  trustees  to  uses  was  meant  in  both 
cases  to  prevent  the  legal  estate  firom  passing,  then  the 
statute  of  devises  would  in  both  cases  give  effect  to  these 
limitationjs  as  trusts.    But  the  truth  is,  that  an  use  limited 
upon  an  use  by  devise  is  not  executed,  whereas  a  mere 
^^  is.    It  is  likewise  said,  that  it  depends  upon  the  will 

•  See  note  Co.  Lit.  277,  b ;        '  Pow.  Dev.  278. 
and  1  Sid.  26. 

VOL.  V.  H 
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DEVISE,      of  the  testator,  whether  .the  statute  of  uses  shall  or  shall 
"  not  operate  upon  the  devises  iu  his  will;  that  therefore, 

where  a  devise  made  to  the  use  of  A*  for  ifie  with  re* 
mainders  over,  if  it  were  to  be  considered  as  a  limitatioa 
under  the  statute  of  uses,  it  would  be  void  for  want  of  a 
seisin  to  serve  the  uses ;  that  it  cannot,  therefore,  be  the 
intention  of  the  testator  that  it  shall  operate  under  that 
statute;  consequently,  the  law  will  not  force  it  under 
that  statute,  but  will  leave  it  solely  to  its  effect  under  the 
statute  of  wills'!.  But  that,  suppose  a  devise  were  to  A. 
and  his  heirs,  to  the  use  of  jB.  and  his  heirs,  that  would 
be  good  to  give  the  legal  fee  to  B.  as  a  limitation  under 
the  statute  of  uses.  That  the  testator,  therefore,  might 
intend,  and  the  form,  of  the  devise,  therefore,  does  intend, 
to  raise  an  use  under  that  statute,  and  the  law,  in  confor- 
mity to  his  intention,  extends  its  operation  to  the  devise. 
But  the  true  ground  upon  which  the  former  example  stands, 
is,  that  in  a  devise,  technical  expression  is  unnecessary. 
The  intention  to  give  to  A.  for  life  is  clear,  and  then  the 
form  of  giving,  though  it  be  by  words  that  seepi  to  refer 
to  the  mod^  of  use,  will  not  overturn  the  intention;  or,  to 
put  it  in  another  way,  there  being  no  trustee  in  whom 
there  may  be  a  seisin  to  serve  the  use,  the  statute  of  uses 
cannot  attach  upon  the  limitation.  And  the  answer  to  the 
latter  case  is,  that  the  intent  cannot  operate  on  the  statute; 
for  if  it  might  extend,  it  might  also  contract  its  opera^ 
tion '.  ' 

Suppose  A^  devise  to  £.  to  the  use  of  C.  in,  trust  for  1>. 
in  order  that,  by  virtue  of  the  statute  of  uses  or  devises, 
the  estate  may  be  executed  in  D.^  and  his  wife  be  entitled 
to  dower  at  common  law,  no  one  will  say  that  D,  will 
thereby  be  in  possession  of  the  legal  estate,  executed  in 
him  by  the  statute  either  of  uses  or  devises.  It  is  not  thea 
the  intention,  of  the  testafor'that  governs  the  applicatioi^ 

"1  Qu4tre;  and  see  Jenlun  '  See  1  RoL  Abr.  b.  11^ 
v.  Youfige,  3  Cro.  330.  K.  pi.  is.    ' 
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of  the  statute  of  uses ;  and  if  that  be  not  the  principle  upon      DBVISE. 

which  the  operation  of  the  statute  depends,  then  it  must 

rest  upon  the  foundation  of  its  own  efficacy,  considered  as 

a  great  political  regulation,  attaching  upon  all  property  in 

the  kingdom  so  oircumatanced  as,  from  its  situation^  to 

be.exposed  to  the  mischiefs  it  was  the  object  of  this  law  to 

redressl. 

Secondly,  estates  may  be  created  by  devise  through  Dcvts^  in  tratt. 
the  medium  of  a  trust.    Trusts  may  be  distinguished  into. 
Trusts  executed  by  the  statute  of  uses,  and  Trusts  retained 
in  Chancery,  notwithstanding  the  statute.    The  distinction 
between  an  use,  trust  or  confidence  executed  by  the  sta- 
tute of  the  27th  Hen.  8,  (for  all  these  terms  are  used  to 
describe  the  beneficial  interest  meant  to  be  operated  upon 
by  the  statute,)  and  mere  trusts  executory,  or  trusts  not  exe- 
cuted by  the  statute,  is,  that,  in  the  former  case,  by  the 
words  of  the  statute,  which  are, ''  that  any  person  who  shall 
have  any  such  use,  &€•  shall  from  thenceforth  stand  and 
be  seised.  Sic.  of  such  lands,  8cc.  to  all  intents,  construe* 
tionsand  purposes  in  the  law,  of  and  in  such  like  estates  as 
they  had  or  should  have  of  or  in  such  use  trust  or  confidence 
of  or  in  the  same."    By  the  force  of  which  words  the  legal 
estate  is- executed,  {.  e.  transferred  to  the  use,  and  the 
Mm  que  «ie  has  the  legal  estate  in  him,  in  the  same 
degree  as  before  he  had  the  use ;  ^  the  consequence  of 
which  is,  that,  as  to  persons  in  esse,  the  legal  estate  be- 
comes vested  immediately,  and  as  to  persons  not  in  esse,  it 
becomes  vested  in  them  immediately  as  they  come  in  esse, 
provided  they  come  in  esse  in  good  time,  aftd  if  they  do 
not,,  then  the  estate  goes  over  to  the  next  remainder-man, 
iurlike  manner  as  it  would  do  in  case  of  a  common  law  fee : 
whereas,  in  the  latter  case,  viz.  of  a  trust  retained  in  equity, 
the  legfld  estate  still  remains  in  the  trustee,  to  6erve>  and 
support  the  trust  according  to  the  manner  in  which  it  is 
limited,  and  the  intent  of  the  donor.    The  first  idea  of  re- 
viving uses  under  the  description  of  executoiy  trusts  wa9 

n  % 
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DETISI.  conceived  soon  after  the  etatute  was  passed,  and  arose 
"'""'"  ^  from  the  following  circumstances'.  It  having  been  held, 
that  if  one,  after  the  statute  of  uses,  by  deed  indented  and 
enrolled,  or,  before  the  statute,  by  deed,  had  bargained 
and  sold  his  land  to  another  in  fee  to  the  use  of  the  bar- 
gainee for  life,  8cc.  or  in  fee  to  the  use  of  a  stranger,  such 
use  limited  over  was  void ;  because  the  nature  of  the 
transaction  and  the  price  paid,  implied  therein  an  use  to 
the  vendee,  viz.  the  first  cestui  que  use,  and  therefore  the 
limitation  over  to  the  use  of  another  was  repugnant;  for 
thereby,  the  use  in  fee,  which  was  in  the  bai^nee  in 
respect  of  the  consideration,  would  be  taken  out  of  him 
and  carried  over  to  another  without  a  consideration ;  it 
became,  therefore,  a  maxim  in  law,  that  an  use  or  trust  could 
not  be  limited  out  of  an  use  or  trust  before  limited  *.  When 

0 

this  maxim  was  established,  therefore,  there  was  no  idea 
that  a  second  use  or  trust  could  have  any  effect;  but  if  i^ 
were  an  use,  trust  or  confidence,  it  was  executed  by  the 
statute;  and  where  it  was  declared  to  be,'  there  it  muBt 
rest,  for  that  statute  operated  no  further;  If  it  were  not 
executed,  it  was  a  nullity,  it  was  void.  Therefore,  on  a 
limitation'  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  in  trust  for  D,  jB.'s  estate  was  held  to  be  executed 
by  the  statute,  and  D.  took  nothing.  But  although  courts 
of  law  strictly  adhered  to  this  maxim,  and  sturdily  refused 
to  extend  the  operation  of  the  statute  of  the  27  Hen.  8, 
beyond  the  first  use,  courts  of  equity  were  not  so  rigid ; 
*  but,  on  the  contrary,  seized-  with  avidity  this  opportunity 
given  them  by  courts  of  law,  to  reestablish  their  juris- 
diction over  property,  by  giving  effect  to  these  uses  or 
trusts,  as  affecting  the  conscience,  and  so  the  proper 
subject  of  the  jurisdiction  of  courts  of  equity.  Wherever, 
therefore,  an  use  or  trust  arises  out  of  land,  there  the 
use  will  be  executed  by  the  statute,  and  the  legal  estate 
▼ested ;  but  where  the  use  arises  out  of  a  preceding  use 

'  1  Anderson,  37  ;  Bro.  340.  *  Dyer,  155. 
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wiiich  arises  out' of  land,  there  the  statute  will  not  attach,      DEVISE. 
iDd  the  use  is  retained  by  equity  only,  under  the  deno-  . 

mination  of  a  trust. 

Other  species  of  trusts  afterwards  were  considered  as 
out  of  the  statute;  namely,  such  as,  in  order  to  effect  the 
intent  of  the  creator  of  the  trust,  required  that  the  legal 
estate  should  remain  in  the  trustees,  and  not  execute  in  the 
cotut  que  trusts  As  where  lands  are  given  to  one  and  his 
hein,  in  trust  to  receive  and  pay  over  the  profits  to  certain 
persons,  in  such  manner  as  cannot  be  effected  if  the  estate 
pass  oat  of  the  trustee.  So  where  a  devise  is  to  trustees 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  upon 
tniat  for  S.  for  life,  and  after  his  decease  in  trust  for  his 
fint  and  other  sons,  and  the  heirs  male  of  their  bodies, 
and  for  want  of  such  issue,  &c.  with  a  proviso,  that  none 
of  the  persons  to  whom  the  estate  is  thereby  limited,  shall 
be  in  actual  possession  of  the  whole  or  any  part  thereof, 
tiU  he  or  they  respectively  attain  his  or  their  age  or  ages 
of  twenty-one ;  and  in  the  mean  time  the  trustees  to  make  a 
handsome  allowance  for  the  education  of  such  persons, 
and  the  overplus  to  go  to  such  as  shall  be  entitled  thereto  *. 
Here  is  an  intention  plainly  declared,  that  the  trustees 
shall  continue  in  possession  of  the  estate  and  receipt  of 
the  rents,  tiU  one  to  whom  an  estate  for  life  is  limited 
shall  be  twenty-one,  and  the  trustees  in  the  mean  time 
are  to  make  a  handsome  allowance  for  his  education  out  of 
the  rents;  and  after  the  age  of  twenty-one,  sucb  person  is 
to  have  the  possession ;  that  is,  the  estate  is  then  to  be  con- 
Teyed  to  him.  So  where  a  man  devised  to  J.  S,  the  wife  of 
J,  S.  the  issues  and  profits  of  certain  lands,  to  be  paid  by 
his  executors ;  this  was  held,  by  Rokeby  and  Eyre,  to  be 
a  trust  for  the  wife ;  for,  if  it  were  otherwise,  the  husband 
should  intermeddle  when  the  devisor  intended  to  exclude 
him^ 

"  Jones  V.  Lord  Say  and    Atk.581  ;lioWiMon v. Comyn5, 
Seal,  1  E(j.  Ca.  Abr.  383.        Rep.  T.  Talbot,  164. 
*  Hophns  y.  Hopkins,  1        ^  BushY.Alkn,slAod.6Z' 
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DEVISE.  The  kind  of  uses  before  mentioned  ate  not  executed  by 

the  statute,  because  the  legal  estate  in  the  land  must  remaki 
in  the  trustee,  to  enable  him  to  perform  the  trust. 

A  still  further  distinction  has  been  taken  as  to  equitable 
trusts,  upon  the  circumstance  of  a  conv^ance  being  di- 
rected to  be  made  by  the  trustees,  or  not;  for^where  the 
•  trustees  have  been  directed,  by  the  instrument  creating  the 
'  trust,  to  execute  a  conveyance  of  the  legal  estate,  they 
have  been  deemed  executoiy  trusts,  as  in  the  case  of  Hop^ 
kins  V.  Hopkins  before  mentioned;  but  where  no  further 
or  other  conveyance  is  directed  to  be  made  by  the  trustees, 
but  the  trust  is  left,  op  the  declaration  or  limitation  in  the 
original  instrument,  to  take  effect  as  that  operates  in  legal 
construction,  these  have  be^n  deemed  trusts  executed,  not 
by  the  statute,  but  by  the  party  creating* them,  they  requiring 
no  fur&er  conveyance  to  give  them  effeet.  And  although 
,  Lord  I|ardwicke/in  the  case  of  Bagshdwy,  Spencer*,  said 
that  if  the  question  had  come  recently  before  him,  lie 
should  then  have  thought  that  there  was  little  weight  in 
this  distinction ;  because  all  trusts  were  executory,  and, 
whether  a  conveyance  were  directed  by  the  instiument 
creating  the  trust  or  not,  the  Court  of  Chancery  mast  de- 
cree one,  when  required  at  a  proper  time;  yet  his  Lord&diip,- 
in  the  case  of  Exelv.  Wallace  %  said,  that  he  should  hav^ 
that  deference  for  his  predecessors  as  hot  to  lay  this  dis- 
tinction out  of  the  case ;  not  intending  to  say  that  what  all 
his  predecessors  had  done,  was  wrong  founded. 

A  trust  estate  may  also  be  created  by  devise  of  an  advow«- 
son.  Thus,  where  A.  being  patron  and  incumbent  of  S. 
devised  the  perpetual  advowson  of  S^  to  trustees,  upon 
trust,  in  the  first  place,  to  present  his  son  W.  if  living,  and 
then  directed  that,  after  the  church  should  next  after  his 
death  be  ftdl  of  an  incumbent,  then  they  should  sell  the 
perpetuity  of  it,  and  apply  the  profits  to  the  payment  of 
his  debts,  and  for  his  da^ughters  fortune ;  it  was  held,  that 
this  was  a  good  devise  in  trust  for  the  residue. 

*  1  Atk.  511.  *  aVes.  323. 
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And  a  mere  claim,  in  equity,  to  un  interest  in  the  trust  devise. 
of  an  hereditament  is  devisable.  Thus,  where  W.  At,  ^ 
seised  of  the  king's  moiety  in  the  New  River  water  in  fee, 
conveyed  the  same  to  H.  JIf.  and  others,  upon  trust  for 
himself  and  his  wife  during  their  respective  lives,  and  then 
that  the  trustees,  out  of  the  rents  and  profits  of  the  pre- 
mises, should  pay  his  debts  and  portions  for  his  daughters  at 
certain  days,  and,  after  such  debts  and  portions  paid,  permit 
H.  M.  heir  of  W.  M.  and  his  heirs,  to  take  and  receive  the 
rents  anil  profits  of  the  premises^.  W.  M.  and  his  lady 
died.  H,  M.  in  June  1757,  contracted  with  W.  B.  former 
husband  of  F,  B,  for  sale  to  him  of  fourteen  shares  of  the 
king's  moiety  for  7,000/.  of  which  250/.  was  to  be  paid 
down,  and  the  rest  advanced  as  the  parties  should  agree. 
Afterwards,  the  contract  not  being  performed,  B,  exhibited 
his  bill  against  H.M.  to  enforce  the  execution  of  the 
agreement;  aft;er  various  proceedings  had  m  the  suit,  J3. 
died,  having  first  devised  the  benefit  of  his  contract  to  C. 
aild  her  heirs.  And  on  a  bill  filed  by  C.  it  was  insisted, 
that  the  plaintiff  C  had  no  title  to  have  tlie  benefit  of 
the  agreement  with  B.  for  that  the  breach  of  an  agree- 
ment, whidi  was  a  thing  in  action,  was  not  devisable.  Sed 
per  Wyld  and  Rainsford,  Justices,  the  Master  of  the  Rolls, 
and  the  Lord  Keepet,  against  the  opinion  of  Wyndham, 
Justi'ce,  this  case  was  of  equity  and  conscience,  and  the 
court  was  to  help  that  side  that  had  conscience.  It  arose 
upon  a  trust,  and  was  an  equitable  interest,  and  an  interest 
in  a  trust  was  in  equity  assignable  or  devisable. 

Another  trust  devisable,  not  executed  by  the  statute  of 
uses,  is,  where  one,  seised  in  fee,  raises  a  term  for  years, 
and  limits  it  in  trust  for  A.  &c. ;  for  this  the  statute  will 
not  execute,  the  termor  not  being  seised. 

The  power  of  devising  extends  not  only  to  the  creating 
actual  legal  estates  or  interests  in  the  things  before  men« 

tioned,  but  also  to  the  creation  of  authorities  over  such 

• 

*  Combufy  v.  Middleton,  1  Cha.  Ca.  173,  208. 

H  4 


104  SLSMS^TS    QV         .    [book  IT.    PART  I. 

DSTtss.  estates  or  things.  Thus  a  man  may  devise,  that  J.  S. 
'  shall  have  the  disposing,  selling,  letting  and  ordering  of 
his  lands,  and  this  will  be  good  to  give  the  devisee  a  power 
to  direct  the  management  of  them,  and  to  lease  them  at 
iviU,  but  veill  not  warrant  a  sale  by  him,  or  lease  for  a  term 
of  years;  for  he  has  no  interest,  but  only  an  authority^. 

And  the  law  is  the  same  as  to  a  devise  that  his  son  shall 
have  his  lahd  when  he  shall  arrive  at  twenty-four,  and  his 
daughter  to  have  a  portion  of  40/.  at  twenty-two,  and  that 
his  executors  shall  have  the  oversight  and  dealing  of  all  his 
lands  and  goods  until  his  children  come  to  that  age.  The 
executor  may  lease  the  lands  at  wiH;  but,  if  the  son  die 
before  twenty-four,  the  authority  of  the  executor  is  deter- 
mined, and  the  daughter,  as  heir,  may  enter  on  the  lessee^ 
ai^d  determine  his  estate ;  for,  her  age  is  mentioned  only 
to'ascertain  the  receipt  of  her  legacy,  and  not  for  any  other 
purpose ''. 

But  where  a  man,  possessed  of  a  manor  for  ninety-nine 
years,  made  his  vrill,  and  devised  it  to  ^.  his  wife,  for  life, 
"  to  set,  let  Or  make  estates  out  of  it  and  them,  in  as  ample 
manner  as  he  himself  might  if  he  were  living,  during  the 
said  term  of  her  life* ; "  and  after  the  death  of  A.  the  tes- 
tator devised  the  same  to  B.  and  his  son,  and  to  the  heirs 
of  his  body  engendered,  and  died;  and  A.  being  made 
executor,  consented  to  the  legacy,  and  afterwards  made  a 
lease  of  one  tenement,  parcel  of  the  said  manor,  to  C  for 
ninety-nine  years,  if  three  lives  so  long  lived,  and  then  A. 
died :  although  it  was  objected  that  by  this  clause  A.  had 
only  a  power  to  dispose  of  it  during  her  life,  as  otherwise 
she  might  destroy  the  remainder  limited  to  the  son,  yet 
this  was  held  to  be  a  good  lease  against  him ;  for,  if  this 

^  Dyer,  36,  b,   pi.  170;  because  otherwise  he  could 

S.  C.  Cro.  Eliz.  678,  734.  not  make  liveiy. 

Nat  a,  per  Popham,  if  the  ^  Carpenterv.  CoUins,Cro. 

devise    had    been  that  he  Eliz.  74 ;    S.  C.  Yelv.  73 ; 

should  make  a  feoffment  .or  Brownl.  88« 

lease  for  life,  this  had  been  ^  Hde  v.  Greene^  2  Rol. 

an  interest  in  the  devisee;  Abr.  a6i,  pL  10. 
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did  not  give  her  power  to  make  leases  to  continue  after  her      DEVIsSi 
death,  the  clause  would  be  merely  void  and  idle;  therefore,  -~— — ^"""^ 
tlie  words  set,  let  and  make  estates  should  be  intended 
according  to  the  custom  of  the  country  in  Somersetshire, 
which,  this  being  a  manor,  was  to  make  leases  for  hves  or 
years,  and  the.  testator  trusted  his  wife  to  dispose  hereof  in 
such  manner,  that  his  son  should  have  the  possibility  of  it  • 
after  the  estate  run  out. 

Authorities  to  executors  to  seU,  were  frequent  before  the 
statote  of  devises'.  And  although  generally  it  is  of  the  .* 
nature  of  an  authority  to  determine  by  the  death  of  the 
party  who  gives  it,  yet,  where  given  by  devise,  it  is 
held  good  for  necessity,  and  because  it  is  supported  by 
fteipecial  direction  and  intention  of  the  party  who  gives 
the  authority  by  his  will,  (that  takes  effect  after  his  death),  * 
iiid  who  is  dead. 

And  one  point  agitated  in  the  case  of  Totonsend  v.  Wlud' 
ly  was,  whether  the  devise  of  an  authcmty  to  sell  lands 
was  a  devise  ^thin  the  statutes  of  wills,  because  the  sta^- 
tates  were,  that  every  one  having  lands,  might  devise  them 
to  another  person,  and  in  such  case,  there  was  no  devise  to 
another  person,  but  only  a  devise  that  his  executors  might 
sell;  and  the  Justices  were  of  opinion  that  it  was  lawful, 
within  the  statutes  of  wills,  by  the  equity  thereof,  to 
derise  authority  to  sell  lands*. 

Authorities  are  distinguished  into  two  kinds :  viz.  First,  naked  autliori. 
oaked  authorities.  Secondly,  authorities  coupled  with  in-  ^^  ^^  '^'^' 
terest  A  naked  authority  is  where  a  man  devises  that  his 
executors  shall  sell  his  lands ;  or  orders  that  his  lands  shaU 
be  sold  by  his  executors;  or  appoints,  constitutes  and 
empowers  A.  and  B.  whom  he  makes  his  executors  of  his 
last  will,  to  sell,  let  or  set  to  sale  his  estate\     In  all  these 

'Styles,  291;    39   Ass.  lit.  113;  1  Rol.  Abr.  330, 

fL3,  17;  Perk.  s.  541 ;  9  vi.14;  Hawely.  Barnes,  Cro. 

38  Ass.  pi.  5.  Car.  382  ;  Gatfoot  v.  Gar^ 

^owmend  v.    fVhalky,  foot,  1  Cha.  Ca.  75 ;  JPoofie 

Cro.  £liz.34i.  v.  £/oi0i/.  Cooper,  464. 
^  i9Hen.8,  9,  pi.  4;Co. 
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TfSVfSiE,      cases,  the  executors  haye  only  a  naked  authority  to  sell, 

" ^  and  after  the  death  of  the  testator,  the  freehold  descends 

to  the  heir,  who  is  entitled'  to  the  profits  until  the  sale.  But 
the  executors  may  enter,  and  make  a  feoffment  of  the  land; 
and  this  will  be  a  good  executioh  of  the  will,  to  convey  the 
land  to  the  feoffee,  because  he  will  be  in  by  the  devised 
So  if  one  devise  that  his  land  shall  descend  to  his  son,  but 
wills  that  his  wife  shall  take  the  profits  thereof  until  the 
full  age  of  his  son,  for  his  education  and  bringing  up,  no 
*  interest  is  thereby  devised  to  the  wife,  but  a  confidence ; 
and  if  the  son  dies,  the  wife  cannot  intermeddle  further 
with  the  land  \  And  such  bare  authority  is  not  affected 
by  any  alienation  of  the  heir,  or  any  other  circimistance 
intervening  ^  Therefore  it  was  resolved  by  all  the  Justices 
that  if  the  heir,  after  such  devise  of  an  authority,  make  a 
feoffment,  or  be  disseised,  and  the  disseisor  die  seised,  or 
otherwise,  such  feofiments  or  bargains  are  made  to  the  use 
of  feoffees ;  in  all  these  cases,  the  devise  will  be'neverthe- 
less  effectual,  because  the  authority  of  the  executors  of  the 
devisor  cannot  be  impaired  by  any  mesne  act  of  third  per- 
sons. Neither  can  such  authority  be  released  by  the  ex- 
ecutors. Thus,  if  a  man,  by  his  last  will,  deviseth  that  his 
executors  shall  sell  his  land,  and  dieth,  if  the  executors  re- 
lease all  their  right  and  title  in  the  land  to  the  heir,  this  is 
void ;  for  they  have  neither  right  nor  title  to  the  land,  but 
only  a  bare  authority  ^, 

And  such  authority  must  be  strictly  pursued ;  for  the 
authority  to  -sell  is  founded  upon  the  will  alone,  without 
which  no  authority  would  let  in  the  persons  directed  to 
sell ;  the  law,  therefore,  looks  upon  the  sale  as  a  thing  an- 
nexed to  the  persons  of  those  to  ^hom  the  Authority  to 


^  Coffe^ittr     v..    Collins^  336$   Irbid.  ^65;    a  Leon- 
Moore,  774;  Keilw.  45,  a.  221,  nl.  280;    3  Ibid.  78/ 
K18 ;  9  Hen.  6^  24,  96 ;  n  pi-  1  v8. 
Hm.  6, 13, 14 ;  Co.  Lit.  113;  '  Keilw.  40 ;  19  Hen.  6, 
1  Rol.  Abr*  ^,  pit  1^4.  25,  a. 

^  Keilw.  107, 108;  1  Inst.  "  Co.  Lit.  446. 
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sril  18  giym,  and  fo  no  others;  beeause  of  the  special  tnist 
that  18  put  in  them  by  Uie  testator,  which  trust  no  man  can 
hare  by  the  will,  (which  in  this  respect  operates  as  a  war- 
niDt  of  attorn^),  but  only  those  who  are  named;  and 
where  th^e  is  but  one  of  tiiem  alive^the  authority  is  relin- 
quished and  gone,  because^  in  such  case,  they  do  not  take 
as  executors  vitiute  qfficii,  but  as  trustees.  And  that  is 
the  leason  why  they  may  sell  the  land,  although  they  re- 
fuse the  adsnnistration.  But  their  eifeentors  cannot  sell, 
because  the  trust  is  personal ;  but  it  is  otherwise  where 
they  take  as  executors  '.  Therefore,  at  common  law,  where 
the  devise  wa&  that  two  executors  should  sell,  one  alone 
cooU  not  sell^.  So,  where  lands  were  devised  to  one 
fox  We,  remainder  over  in  tail,  and  for  default  of  issue, 
to  be  sold  by  the  executors  of  the  devisor,  who  made 
two  execmtors,  and  died,  and  then  one  of  the  execu- 
toffi  died,  and  afterwards  tenant  for  life  and  tenant  in 
tail  died  without  issue,  and  then  the  surviving  executor 
sold  the  land ;  the  court  were  of  opinion  that  this  sale 
was  void*. 

And  if  a  man  had  devised  thatvl.  and  J9.  should  sell 
and  made  them  executors,  the  one  could  not  sell  without 
the  other,  though  one  of  them  had  refused  to  be  executor, 
or  diedi. 

So  where  cestui  que  use  willed,  before  the  statutes,  by 
testament,  thatil.  jB.  and  C.  his  feoffees  should  permit  his 
wife  to  take  the  profits  of  the  land  during  her  life,  and  that, 
afier  her  decease,  the  lands  should  be  sold  by  his  said 
feoffees,  and  the  money  received  for  the  same  paid  to 
certain  persons  for  certain  uses  prescribed '.  The  testator 
died,  A.  died,  and  then  the  wife  died ;  and  the  question 
was,  whether  B.  and  C.  the  survivors,  might  sell?  and  it 
was  ruled  that  they  could  not. 

'  19  Hen.  8, 11 ;  15  Hen.  '  Loek  v.  jLqggtfi,  1  And. 
7)  13;  Keilw.  44,  b.  145. 

*  Jenk.  Cent.  44.  ^  Jenk.  Cent.  44. 

'  Dyer,  i77>pI-32- 
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DEVISE.  And  the  law  is  the  same  as  to  executors  of  execators: 
for,  where  one  devised  his  lands  to  his  wife  for  term  of 
her  life,  remainder  to  another  for  life,  and,  after  their 
death,  that  his  lands  should  be  sold  by  his  executors,  or 
the  executors  of  his  executors,  and  that  the  money^arising 
should  be  employed  for  the  good  of  his  soul;  and  died; 
and  during  the  wife's  life  on&  of  the  executors  died  intes- 
tate, and  afterwards  the  other  made  his  executors  and  died, 
and  then  the  wife  and  the  other  tenant  for  life  died '.  Upon 
a  question,  whether  the  executors  of  the  executor  might 
sell?  it  was  held  that  they  could  not, because  the  authority 
was  joint  to  the  executors  of  both  executors,  and  therefore 
if  one  failed  the  other  could  not  execute  it. 

Upon  the  same  principle  it  has  been  held,  that,  where  a 
devise  was  that  the  executors  should  sell  the  land  with  the 
adsent  of  J.  S. — ^if  J.  S*  die  before  that  he  assent,  the 
executors  shall  not  sell,  notwithstanding  that  the  death  of 
/.  S.  was  the  act  of  Ood ;  and  in  the  life-time  of  J.  S. 
they  could  not  sell  without  his  consent  ^  But,  if  the  words 
of  the  devise  be  answered,  that  is  sufllcient".  Therefore 
if  one  make  three  ^executors,  and  devise  his  lands  to  be  sold 
by  his  executors,  and  one  of  them  die  before  the  time  of 
the  sale,  the  other  two  may  sell ;  because  in  that  case  the 
intent  of  the  testator  is  taken  to  be  that  such  executors 
who  shall  be  alive  at  the  time  when  the  land  is  to  be  sold 
shall  sell ;  and  this  construction  seems  to  accord  with  the 
words  of  the  will,  and  the  intent  o/the  testator.  So  where 
a  man,  having  four  sons-in-law,  devised  to  his  son  in  tail, 
and  if  he  died  without  issue,  that  his  sons-in-law  should  sell 
and  distribute  the  money  among  his  daughters ;  the  son 
died  without  issue ;  one  of  the  four  sons-in-law  di^d,  and 
then  the  devisor  died^*    Audit  was  adjudged,  that  the 

•  Moore,  61.  *  Cro.  Ehz.  26;    Vincent 

*  Dyer,  aig ;  Oodbolt  et  v.  Leigh,  Dyer,  176,  b;  S.C. 
Oouldsbor.  100.  Ibid.  *2ig'>  a ;  Co.  lit.  1 13,  a. 

"  1  Anderson,  146 ;  Bro. 
Dev.  31 . 
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80Ds-m*law  who  survived  might  well  sell;  for  it  appeared      BEVISB. 

that  the  testator's  intent  was  to  advance  his  daughters.  -"—"—-— 

And  the  distinction,  it  was  said,  was,  when  the  persons  to 

sell  were  named  by  their  special  names  and  when  not. 

Again^where  one  devised  that  his  executors,  or  any  of  them, 

or  the  executors  of  his  executors,  or  some  of  them,  should 

sen  his  land  for  payment  of  his  debts,  and  made  three 

executors,  and  gave  40  /.  legacies  by  his  will,  and  died. 

One  of  the  executors  died,  and  the  other  two  sold'.    And 

one  question  was,  whether  two  of  the  executors  might  sell, 

when  there  were  only  two  left,  by  reason  of  the  words  that 

gaye  the  authority  to  the  executors  or  any  of  them.    And 

the  court  held  the  sale  by  two  good,  by  the  intent  of  the 

iviU. 

Another  exception  taken  to  this  strict  rule,  as  to  authori- 
ties not  surviving,  was,  where  a  man  devised  his  lands  to 
liK  wife  for  life,  and  that,  if  he  should  have  no  issue  by  his 
wife,  then,  after  the  death  of  his  wife,  the  lands  should  be 
sold,  and  the  money  thereof  coming  distributed  to  three 
of  his  blood,  and  made  his  wife  and  another  executors, 
and  died^.  One  executor  died,  and  then  the  wife  sold 
&e  lands.  And  it  was  held,  that  the  sale  was  good, 
although  it  was  not  expressed  in  the  will  by  whom  the 
lands  should  be  sold. 

So  where  a  man  devised  all  his  manors,  8cc.  to  his  sister, 
excepting  out  of  this  general  bequest  his  manor  of  R. 
which  he  appointed  to  pay  his  debts,  and  made  two  exe-- 
cutors  by  name,  and  died*.  One  of  the  executors  died, 
and  then  the  other  sold  the  land,  and  the  court  held  that 
sale  good. 

The  principle  upon  which  the  two  preceding  cases  seem 
to  have  been  decided  is,  that  there  was  an  authority  given 
by  the  testator,  but  no  appointment  by  express  words  what 
person  should  sell  the  land,  for  which  reason  the  law 

'  Towmend   v.    Whattey,        *  2  Leon.  220. 
Moore,  341 ;  S.  C.  Cro.  £bz.        •  Dyer,  37 1 ,  b. 

5«4. 
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j^SWSi.      implied  that  they  should  do  it  that  had  power  to  pay  Uie 
"  debts  or  distribute  the  money,  which  were  the  executors  ^ 

The  executors,  therefore,  in  such  case,  took  only  in  their 
official  capacity ;  and  as  where  one  died  the  office  survived, 
the  authority*  to  sell  survived  likewise.  And  it  seems  that 
in  Bueh  case  the  executors  of  the  executor  might  sell  the 
land ;  because  by  the  common  law,  before  the  statute  of 
95.£dw.  3,  c.  4,  which  gives  an  action  for  the  executor  of 
an  executor,  the  executor  of  an  executor  had  power  to 
distribute  the  goods  of  the  first  testator ;  and  the  making 
such  devise  of  the  land  is  but  to  direct  a  distribution, 
which  be  might  well  make  by  the  common  law  ^. 

l^pou  ^  similar  principle  it  has  been  held,  that,  if  the 
executor  be  not  concerned,  and  no  one  be  appointed  to 
sell,  it  ought  to  be  intended  that  he  should  sell  who  has 
the  land,  viz.  the  heir. 

Thus,  where  a  man  devised  land  to  his  wife  for  life,  and 
that  after  her  death  the  reversion  should  be  sold,  and  the 
money  arising  therefrom  be  distributed  between  his  heir 
and  three  nephews  ^.  The  heir  refused  to  sell  or  join  with 
tlie  wife  in  a  sale.  And  a  bill  to  compel  him  to  join  was 
dismissed  by  Lord  Keeper  Bridgman,  he  holding  the  will 
void  as.  toa  sale,  it  not  being  named  who  was  to  sell.  But 
this  judgment  of  dismission  was  reversed  in  the  House  of 
Lords,  and  the  heir  decreed  to  selL 

And  if  the  executor,  in  such  case,  neglect  to  sell  within 
a  reasonable  time,  the  land  shall  be  recovered  against  him 
by  the  heir^.  Thus,  where  it  was  found,  upon  verdict  in 
assiaKe,  that  the  ancestor  of  the  plaintiff  devised  land  to  be 
sold  by  the  defendant  who  was  his  executor,  and  that  he 
should  distribute  the  money  for  the  good  of  the  testator's 
soul  (a  coounon  bequest  in  those  days  of  superstition) ;  and 
that,  soon  after  the  death  of  the  testator,  one  tendered 
money  for  the  land,,,  but  not  to  the  vtdue,  and  that  the 


^  AnderB;i45;.Keilw.45.        ^  PiUr.  Pelham,,  i  Lev. 
^  ^eeKeilwj  107^  108.         304'i  iCh. Ga<  1764 

*  38  Ass.  pi.  3. 
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executor  had  sinoe  held  the  land  in  his  own*  hands  for      DBVISK 

two  years  with  intent  to  sell  the  land  at  a  higher  price  — -^— 

to  some  other ;  but  it  was  found  that  he  had  all  along  taken 

the  profits  of  the  lands  to  bis  own  use,  without  doing  any. 

thing  for  the  soul  of  the  deceased ;  it  was  held  by  Mowbray^ 

that  the  executor,  in  this  case,  oughti  by  law,  to  hftve  sold 

as  soon  as  possible  after  the  death  of  the  testator,  but  that 

the  executor^  in  this  case,  had  npt  done  so,  but  had  applied 

the  profits  to  his  own  use ;  wherefore  the  plaintiff  in  assizfr 

should  recover.    And,  in  such  case,  if  he  that  is  named  to 

sell  refuses,  he  that  is  to  have  advantage  by  the  sale«  shall 

have  a  subpana  in  Chancery  to  compel  him  tk  sell  ^. 

Secondly,  Authorities  coupled  with  an  interest'.  As  Authorities 
if  a  man  seised  of  land  devisable  by  testament,  devised  ^*  "»«**'«•*• 
it  to  his  executors  to  sell.  So,  if  lands  be  devised  to  the 
executors  to  be  distributed  for  the  good  of  the  testator's 
Boul^.  In  this  case  the  freehold  is  in  the  executors  after 
the  death  of  the  testator,  and  not  in  the  heir.  By  this 
devise,  therefore,  they  have  an  aulhority  cpupled  with  an 
interest.  Again,  if  one  devise  the  profits  of  his  land  unto 
his  wife  until  his.  son  be  of  age,  for  to  bring  up  and  educate 
him,  this  is  a  confidence  coupled  with  an  intarest^  Agaia^ 
if  one  devise  the  pi^ofits  of  his  land  uiito  his  wife  until  his 
son  be  of  age,  for  to  bring  up  and  educate  him,  this  is  a 
coinfidence  coupled  with  an  interest.  So,  if  one  seised  of 
lands  in  fee-simple  make  A*  and  JB.  his  executors,,  and,  by  ^ 
his  will,  devise  that  his  executors  shall  have  and  hold  the- 
issues  and  {^fits.  of  two  parts  of.  his  land  until  his  hi^r 
by  common  law  come  to  the  age  of  twenty-one,  to  the 
intent  thiit  his  said  executors  should  therewith  ^  pay  his 
debts,  perform  his  legacies,  and  educate  his  children ; 
this  is  an  interest  in  the  executors  by  the  devise,  aitd  not 
an  authority  or  confidence  only  J. 

^'SLeilw.  45.  '  ^  a  Leon.  291,  pL  aSoj 

<  Bro.  Assize^  56.  3  Ibid.  78,  pi.  i}8«. 
^  Keilw.  lojFrioB;  ilnst.       J  Pyer,  tl^^ 
t36,  a ;  Ibid.  265. 
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DEVISE.  And  if  the  like  devise  be  made  for  and  towards  the  main- 
'  tenance  of  children  only  mitil  they  be  of  age,  that  also 

carries  an  interest  ^.  And  in  all  these  cases  of  interests,  the 
estate  shall  not  determine  until  the  time  limited,  although 
the  object  of  their  creation  fail;  as  if  the  children  to  be 
maintained  die,  or  the  debts  be  paid  before  the  term  limited 
to  answer  them  determines  ^  And  if  the  devisee  in  such 
cases  die,  his  representatives  shall  have  the  lands  during 
the  time  ". 

The  principle  upon  which  the  last  preceding  cases  torn, 
is,  that  the  chaining  the  profits  until  a  certain  period  or 
event,  amounts,  in  law,  to  a  term  to  continue  until  thai 
period  or  event  arrives. 

Some  doubts  having  been  suggested  by  a  gentleman, 
as  justly  distinguished  for  the  depth  of  his  knowledge 
as  for  the  solidity  and  clearness  of  his  judgment,  respect- 
ing the  existence  of  a  distinction  between  a  devise  that 
executors  shall  sell  his  land,  and  a  devise  of  lands  to 
his  executors  to  be  sold,  the  former  being  held  to  con- 
vey a  naked  authority,  the  latter  an  authority  coupled 
with  an  interest,  Mr.  Powell,  who  seldom  suffered  any 
inaccuracy  of  observation,  or  even  controvertible  point 
advanced  by  any  fellow-labourer  in  the  paths  of  legal 
learning,  to  pass  unnoticed,  has  made  some  observations 
upon  the  grounds  upon  which  he  conceived  this  doubt  to 
be  raised  ° ;  and  observes,  that  although  in  many  instances, 
the  Court  of  Chancery  will  interpose  and  prevent  such 
devises  from  failing,  for  want  of  parties  to  sell,  (the  court 

^  Courthope  v.    Heytnan,  v.  BlackburUy    Hob.    285; 

Carter,  25;  Sweet  v.  Beale^  S.'C.  1  Brownl.  79. 
Lane,  26;  Smith  y.  Havens,        ■  Co.  Lit.   113,   n.  (2)1 

Cro.  Eliz.  352.  Ibid.236; butseelbid. i8i,b, 

"  Gore  V.  Blake,  1  Cha.  n.  (3),  where  Mr.  Hargrave 

Ca.g8;  Dyer,  210;  Carter,  seems  to  confine  the  ob- 

25 ;  Lane,  26,  27.  servations  to  cases   where 

■^  Smith  V.  Havens^  Cro.  executors    take    as   such ; 

Eliz.  252  ;  2  Leon.  221 ;  3  Pow.  Dev.  302. 
Ibid.  78 ;  Hutt.  36 ;  Balder 
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coDsidering  the  application  of  the  money  to  be  raised  by      DfivtSEi 

the  sale  as  the  substance  of  the^  devise,  and  the  persona       . 

itamed  to  execute  the  power  of  selling  as  trustees  merely, 

viiich  brings  the  case  within  the  general  rule  of  equity, 

that  a  trust  shall  never  fail  of  execution  for  want  of  a 

tnistee,  and  that  if  one  is  wanting,  the  court  shall  execute 

the  office,)  yet  many  cases  may  be  put,  in  which  a  Court  of 

Chancery  could  not  interfere  to  supply  a  defect  for  want 

of  proper  parties  to  execute  such  an  authority*'.     One 

instance  of  this  kind  occurs  on  a  moment's  reflection. 

Snppose  one  devised  that  his  executors  should  selly  and 

then  appointed  two  executors,  one  of  whom  died ;  if  the 

heir,  on  whomr  the  land  descends,  sell  to  a  purchaser 

li&out  notice,  it  is  clear  that  if  the  cases  put  in  the  book  ^ 

be  lair,  the  remaining  executor  could  not  sell ;  it  is  equally 

dear  that  die  authority  bang  extinct  by  deatl),  the  aUen- 

ttion  by  the  heir  would  be  unimpeachable,  unless  the 

authority  could  be  revived;  and  yet  a  Court  of  Chancery 

could  not,  consistently  with  its  rules^  gpve  rehef  against  a 

pQidiaser  for  a  valuable  consideration  without  notice.  In 

sach  case,  if  these  words  gave  a  bare  authority,  those  who 

were  to  be  beneficially  interested  thereby  would  be  vrithout 

lemedy  by  reason  of  the  act  of  the  heir,  but,  on  the  con- 

tnuy,  if  they  gave  an  interest^  thfe  estate  would  be  vested 

in  the  executors,  and  the  act  of  the  heir  could  not  aflect 

it  And  if  the  point  viranted  a  further  illustration,  the 

statute  31  Hen.  8,  cap.  4,  made  expressly  to  remedy  the 

inconvenience  that  arose  from  this  strict  construction  of 

aaoh  authorities,  in  instances  where  one  of  the  executors 

so  circumstanced  refuses  to  intermeddle  with  the  execution 

of  such  a  will'  or  testament  devising  lands,  tenements  or 

hereditaments  to  be  SQld  by  executors,  by  enabling  the 

other  executors  who  accept  and  take  upon  themselves  (he 

•  Pitt  v.  Pelham,  i  Lev.  v.   Garfoot,    1  Chan.  Cas. 

304  ;  (hcilliam  v.   Rowell,  35.  . 
Hard.  204 ;  JLocii^toii  v.sLocit-        'See   Jenk.    Cent.    44; 

<o»,  sFreem.  136;  Garfoot  and  Dyer,  177. 
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npnSfh  oaceotttonhip  to  soil,  and  rendecUig  th^ir  disposiljeii  vtM^ 
'  "  '  ^  aeean  decisivety  to  warrant  the  opuiion  of  I^ord  Coke, 
that  at  common  law^  all  the  persona  endowed  with  such  9« 
naked  authority  moat  unite  in  the  ^xecuti<m  of  it,  unlea»  in 
cases  where  tiie  evident  intent  of  the  testator  renders  a 
contrary  construotion  absolutely  necessary* 

Powers  to  be  exercised  over  lands  through  the  mediuin 
o^  uses,  may  likewise  be  created  by  devise,.  As  if  oae 
devise  to  J,  S.  and  his  heirs,  to  the  use  of  A.  for  life,  re^ 
«M^»ni1o>r  to  A  in  Uil,  with  powtf  to  il.  to  limita  jointure^ 
^  talease,  ob  charge*  And  such  power  seems  to  be  a 
legal  estate,  taking  effect  under  the  statute  of  uses,  aa  thie 
limiAatio^  of  an  use.  An  opinion  of  high  aulborily  liaa» 
however,  been  conveyed  to  the  wodd  through  the  mediaai 
of  a  late  pubUcation,  in  which  this  mode  of  suoh  Adavisa 
as  ihat  lasit>*m6Dtiotted  taking  efiect  is.  deniadiy  upon  the 
scound,  that'  thera  mil  be  no  seisin  ki  J.  S%  ikati  d^rnee  to 
iises,  consequently  n(f  such,  us^  in  A.  or  JB;  aais  execiited 
by  the  statute  of  qsoa'.  Ab  tim  pointr  ia  to  be,obsermd^ 
their  powers  to.  make  joiatuies,  oo  to  lease,  or  charge 
esliates,  wej^  originaUy  mere  au>^£catioBS  of  u^es,.  taking 
effect  as  direotiona  to  feofiees  (t.  a.  tmsteea  aa  to  tiie 
^poaal  of  estates  in  hind  in.  patticnlac  events,)  these 
directions  might  have  beei^  either  aa  to  the  immediate 
application  of  the  profits,  or,  as  to  its  application  on  fiituiB 
events  or  contingenoiea.  The  perfocmance  of  tftese.  direc* 
iiona.  were  at  fitat  binding  upon  tl|ua  qonsoiehoe  <mly  of 
anch  trusteea,^  and  thenefoDs.  cc^nkable.  only  in  CSmneei^ 
The  statute  of  the  a^tii  Han*  8>  which  extended  to  all  u8e% 
aa  well  fotuns;  when  thoy  came  iti  we  as  pi^ei^oiiefl^  reor 
dered  useless  tbe.  juiiadiction  of  Chancery  oioectikwi,  by 
taking  away  the  intermediate  chamoter  of  truiteeA  wd  ooo- 
soUdating  the  us^  and  l«gal  eatatet.  Now,,  tha  lattor  of 
that  statute  being,  *^  that  where  any  person  stands  or  is 
seised,''  or  at  any  time  afterwards-  shall  happen,  ''to  be 

"t  Mn.Booth's  opinion^  cited  Co.  Lit.  87S,  in  note. 


CH.  I.  §  vk]  convb yancino.  1 1  j 

» 

seued^''  it » iiece$g«ry/  to  bra^  H  ease  within  this  dtiLtufei      DEVISfi^ 

that  there  be  a  person  seised  to  the  use  at  the  instant    ^^ 

when  the  uat  is  to  be  eie'cuted^  upon  whose  seisin  the 

8latBt^  niay  attachi  and  th^reOut  execute  the  uses  liiiiit^ 

to  take  effect  out  of  the  ^tate  oonrejed  to  the  trustee  foe 

thtt^ipoae '.  Hien^  according  to  Chldkigh't  case,  s^  th«f 

seisin  that,  is  hf  Such  instruntient  creating  ndes  conreyeA 

to  the  trustees^  itf  immediately  executed  in  or  traiiiaferred 

Us  tutm  que  yee  of  the  present  uses/  t.  e.  tses  in  etse  and 

which  vest  Hamedialely*    And  as  to  the  uscto  iiot  in  ^Me^ 

there  k  no  fiMlent  seisin  existing  anywhere,  but  only  a: 

poittlHlity  of  seisin  m  the  feoffees  to  seifve  those  uses  wh^n 

th^  come  m  MKf  whieh  Uf  realiised  as  the  contingencies 

OS  which  the  Ibturo  uses  defend  arise,  and  Which  tses' 

fiioi,  by  force  of  the  statute,  draw  to  theins^lves  a  suffir 

cieot  estate  or  seisin  (part  of  the  original  estate  or  seisin 

reririDg  by  operation  of  law  in  the  trustees)  to  serve  tiiem, 

^Ihatthey  n«.ybe  executed  by  the  statute, a«d  the  pos, 

flettion  transferred  to  them.    To  apply,  then,  the  statute, 

aff  ezphtined  in  €HUidieig¥B  ease,  iof  ibe  instaiK^*  ^ut  by 

Mr.-  Bdotk  :^  Tk€f  mbtMAt  Hie  tnstnttieiie  ot>6mteisy  X  S: 

and  his  heirs  become  seised  by  virtue  of  the  tfidtdfe'  df 

wffls  of  m  aHMer  ia  tt^  «poii'  which*  seisin  the  dtatdt^  of 

ssernimediklely  dtaniMii,'  dud  ekebuCi^  ot*  tram^f^r^  that 

seini  fo  dB  daer  m  ^lie/  vizj  to  A^  tdf  lift,  /ettuditQ^y  tol 

B.  m  tail,  iWtii&def  (if  Hitetfr  he  ao'  fc^or  lusftaiibft^     ^ 

»  sn  ose  ftstdliiig  ii»  ^ertgKt  beil«  of  th^  devidof.    A« 

thUttommit'  XnL  ^eiilir  passes  out  6f  the  di^vhee  to  «», 

aidexvcoleriD  ^sMi^iM^  ftr  tte  mustbe  to  uses'  h^ 

habw  feey  Mi/  tbSim  by  pMitii^  limitation,  of  by  MA^ 

Arneiion'of  Ihav  tlutt  fte  ii'iawsfbrrdd  to  the  U86^  in  ft^ 

whUiikP  iar  tenant  M  life^  renatadi^r  ii&  B.  in  taily  f»faiiiin<^ 

dcr  lor  the  «^t-hi0ii«  6f  the  d«vi»df.    But  still  thi^  IfaniK^ 

fer  ie  with  a*  fbrn/HiOit^  t4  a  sieififti  springing  u^  in'  (h^ 

tnistM^  to^  «ed^  wl^6d^^  dn]^  use  under  the  poWW^ 

'  I'Co.  120. 
I  I  a 
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DEVISE.      which  is  a  future  use,  oalls  for  an  execution,  that  is,  when* 

—"—-'—  ever  jt.  makes  a  jointurei  8cc.    Those  who  are  coming  in 

es$e,  draw  to  themselves  the  seCsia  revived  in  the  tnisteesi 

which  is  just  that  seisin  which  is  necessary  to  feed  that 

use;  ai;id*80  by  construction  of  the  statute^  thfe  jointress, 

lessee,  &c*  derive  their  instrument  out  of  the  part  of  the 

first  seisin  given  by  the  devisor  to  the  devisee*.    Thus  it 

was  said,  in  the  case  of  Braughion  v.  Hangley  ^,  that  the 

trustees,  though  the  estate  was  executed  in  tenant  for  life, 

with  remainder  over,  might  execute  the  power  and  join  in 

making  of  the  jointure ;  and  when  it  should  be  made,  the 

jointress  would  be  in  by  the  will,  that  is,  her  estate  i¥ould 

take  effect  out  of  the  seisin  limited  to  the  trustees  to  lises 

by  the  will,  and  not  out  of  any  estate  in  eesiui  fue  vie 

who  made  the  jointure. 

VII.    Of  the  Formalities  requisite  to  the 

Validity  op  ;A  Devise. 

In  treating  of  this  head,  it  will  be  necessary  to  con^ 
aider  the  provisions  of  the  statutes  of  32  and  34  Hen.  8, 
'  V       and  rs  Car.  2. 

A  devise  or  will,  made  pursuant  to  the  statutes  of  the 
sad  and  34th  oi  Hen.  8,  .may  be  defined  to  be  f'  an  iffega- 
^lar  instrument  in  writing,  in  law  distinguishable  firom  a 
-  deedi  by  whiqh  all  persons  not  disqualified,  having  a 
sole  estate  ^or  interest  in  fee-simple^  or  seised  in  fee- 
simple,  in  coparcenary  or  in  conunoD,  of  any  manon^ 
Iands»  tenements,  rents  or  other  hereditaments,  in  pos- 
session, reversion  or  remiaindery  or  any  of  them ;  or  any 
rent,  common,  or  other  profits  or  commodities  out  of 
or  to  be  perceived  of  the  same,  or  out  of  any  parcel  there- 
of/' inay  dispose  of  them  at  his  firee  will  tod  pleasure, 
but  not  to  take  place  until  after  his  death,  to  any  other 
person,  but  not  to  bodies  corporate,  for  such  estate  or 

•  i  Co.  139.  »  W.  Raym.  873 ;  2  Salk.  679. 
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inteiMt  therein  as  he  pleases ".  It  is  said  to  be  an  irregular  DSVISS. 
instrument,  because  those  statutes  have  not  prescribed  in  - 
what  Ibrm  of  words  the  instrument  itself,  purporting  a 
devise,  shall  be  made ;  therefore  any  writing,  by  which 
the  intention  of  the  party  to  give  or  dispose  ^of  lands  or 
hereditaments  appears,  provided  such  intention  is  not 
contrary  ta  th^  established  rules  of  law,  having  the  formali- 
ties required  by  law,  under  these  statutes,  will  amount  to 
a  devise.  A  deed,  therefore,  if  made  with  a  view  to  the 
disposition  of  a  man's  estates  after  his  death,  will  enure  in 
law  as  a  devise  or  will '.  And,  although  an  actual  delivery 
be  made  of  it  as  a  deed,  if  the  intent  of  the  donor  be  to 
make  a  will,  the  instrument  will  operate  as  such  ^.  So  a 
will  may  be  made  on  several  sheets  of  paper,  and  the  law 
does  not  even  require  that  they  should  be  affixed  together  '• 
And  whare  one  sheet  of  a  will  was  found  in- Essex, 
and  another  in  Staffordshire,,  it  was  agreed,  before  the 
statute  of  frauds,  that  both  sheets  made  but  one  will  \ 
Neither  is  it  necessary  that  the  whole  will  should  be  made 
at  the  same  time';  nor  is  it  material  at  what  distance  of 
time,  from  the  writing  the  one  part,  the  devisor  resumes 
the  subject  and  completes  the  will ;  for  whether  the  period 
be  two  days  or  two-  years,  the  effect  will  be  the  same  \ 

And  a  will  may  be  made  by  several  distinct  memoran« 
dams ;  which  beimr  ngned  by  the  testator,  will  amount  to 
one  &iike  will,  if  such  appear  to  have  been  his  intention  ^ 

So  a  man  may  make  several  partial  and  particular  dis- 
positions relating  to  several  parts  of  his  estate,  by  distinct 
instruments ;  and,  though  written  on  several  papers,  they 
will  all  stand  together ;  for  whatever  number  of  instru- 

■  32  Hen.  8,  c.  1 ;  34, 35  »  1  Show.  69 ;  Comb.  174. 

Hen.  8,  c.  5;  12  Car.  2,24;  •  Earl   of  Essex's    case, 

Pow.Dev.  12.  cited  1  Show.  6g;  Comb. 

*  Hixtm  V.    Wy thorn,     1  174- 

Cha.  Ca.  248  ;  S.  C.  Finch,  ,    ^  Carlton  ex.  dem.  Grt^n   . 

195.  V.  Griffin,  1  Burr.  548. 

^  Green  v.  Proude,  3  Keb.  *  Ibid. 
310J  S.C.  i  Mod<  117. 
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t>EVld&      ments  in  the  nature  of  wills  a  mi^n  makes,  yet  if  th^ 
•  be  not  contradictory^  they  are  considered  in  law  as  mak* 

ing  together  but  one  devise ;  and,  taken  together,  contain 
the  devisor's  whole  will  as  to  his  whole  property. .  Thus, 
where  A.  seised  of  lands  in  Blackfrian,  and  also  of  other 
lands,  made  a  will,  and  thereby  devised  the  former  lands 
to  the  hospital  of  B.  in  Smithfield,  and  afterwar4s  made 
another  will,  and  devised  lands  he  had  ^kewhefe  to  C. 
it  was  held  by  all  the  Judges  that  both  wills,  being  of 
divers  things,  might  stand  together  ^^ 

And  as  a  man  that  hath  several  real  estates  may  devise 
them  by  several  and  distinct  wills,  so  Kkevnse  he  may 
make  several  devises  of  different  interests  in  one  and  the 
same  estate.  Thus,  where  A.  by  one  will,  devised  his 
lands  to  I.  his  youngest  son  and  his  heirs,  and  after- 
wards married  again,  and  then  by  ano&er  wiU  devised 
.  the  land  to  his  wife  for  life,  paying  annually  to  J.  his 
youngest  son  and  his  heirs  such  a  rent ;  the  latter  will 
was  held  to  be  no  revocation  of  the  former ;  but  that  both 
might  stand,  although  they  were  by  several  wntings, 
Unless  the  last  were  manifestly  contrary  to  the  first  will, 
or  espressly  revoked  the  former;  and  in  this  case  the 
testator's  intention  appeared,  that  he  did  not  mean  to 
alter  the  will  as  to  his  son,  .but  only  to  provide  for  his 
VTife,  whom  he  had  married  after  the  first  will  was  mad^ ; 
and  t>y  the  appointing  of  the  rept  to  his  son,  it  appealed 
his  intent  was,  that  the  reversion  should  be  to  his  son  ^ 

8b  likewise  a  latter  devise  may  modify  and  qualiiy  what 
is  given  by  a  former,  without  revoking  it ;  and  a  legacy 
may  take  effect  out  of  both.  Thus,  where  A.  the  brother 
of  the  defendant,  made  a  will,  dated  October  }^,  173^ » 
and  thereby,  among  other  thiugs,  gave  to  ^is  sister  £•  P' 
the  sum  of  800/.  and  also  to  his  sister  C  the  sum  of 
^00  /.  and  after  giving  other  pecuniary  legacies,  bec^ueathe^ 
the  remainder  of  his  estate,  and  all  his  freehold  and  p^' 

*  1  Show.  545;  Ibid.  553.    Elia.  731  5  and  see  i  Ves. 

•  Coward  Y,  Marshal,  Cio.    187.    . 
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soaal  estftte  whalnoever,  not  therein  otliertrite  di0{)d8ed  of,     BSTXSA 

after  pajfinent  made  of  his  just  debts  ibid  I^gBcieS|  to      "^ 

Ids  brother  S.  B.  whom  he  also  appointed  his  exeontor : 

afterwards  if.  by  a  subsequent  will,  dated  the  sad  May 

)74iy  reroldng  aU  former  wills,  gave  to  his  sister  C.  tho 

stimof  100/.  and  to  his  sister  I?.  JB.  t!he  sum  of  400 /•  and, 

Usdy^  gave  aiid  bequeathed  to  Iw  brollier  S.  B.  aH  the 

rtst  of  his  estate,  real  and  personal,  and  appointed  him 

his  ex6cntoif .    There  was  also  a  memorandum  directed  t6 

S.  S.  in  tile  following  words ;  vi^.  ''  I  beg  to  recommend 

my  sister,    E.  B.  to  your  kindness ;   and,  besides  the 

legacy  left  her,  I  beg  you  would  give  to  my  goddiBd 

300/.;  and  hi  case  th&t  child  should  be  dead,  I  desito 

yon  may  give  that  sum  to  her  eldest  son.  -  I  desire  thitf 

onlj  in  case  you  make  xxsi  of  (he  last  will/^    This  ^vat 

aped  IL  B.  and  dated  June  g,  1741  K     A  bill  wai'   . 

brought  by  E.  B.  and  her  hdsband,  to^  have  the  legaeioi 

left  to  her  raised  and  paid  by  the  defendant^  out  of  ther 

testator's  real'  estate.    And  one  question  was,  whether  Ae 

lesser  legacies  under  the  second  wlK,  were  a  charge  npott 

&e  testator's  real  estate  ?    And  Lord  Hafdwicke  said', 

tbxs  Was  a  question  of  some  difficulty;  but  hre  wail  6f 

opixuon  that  they  were.    He  considen^d  the  questioii  in 

two  Egfats :  first,  ad  if  new  legacies  had  been  giveh  orig^** 

nally  and  de  novo ;  secondly,  whether  titese'  were  not  partf 

6f  the  same  legacies  deduced  and  newly  modified?  By  flie 

words  of  the  secoiid  will,  ''  he  gave  the  rest  of  his  estate, 

red  and  personal,  to  his  dear  brothei'  &  Jff.  and  ap^ 

pointed  him  his  executor  >^-'  So  that  the  hud,  as  w^ 

88  ths  personal  estate;  was  given  tb  the  same  person  tiiat 

be  (uade  executor :  all  the  legacies,  therefore,  if  coiisidered* 

AS  denovo,  would  be  charged  upon  the  land.    But,  hier 

thought  the  legacies  given  by  the  second  will  might  be 

considered  as  part  of  the  money  given  by  the  first,  onlf 

new  modflOed  or  qualified. 

^  Brudendl  v.  Boughion,  2  Atk.  a68.        .     «  Oiib  . 

*i4 
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DEVISE.  And  a  will  may  be  made  to  take  eflfect,  with  reference 

""''^'—'^'^  l^  another  instrument.  Thus,  where  a  testator  willed  that 
hb  younger  children,  not  married,  should  have  such  seve- 
ral annuities  or  annual  rents,  as  was  expressed  in  several 
writings  signed  with  his  hand,  and  sealed  with  his  seal, 
according  to  the  true  meaning  of  the  said  writings^.  And 
the  court  held,  that  this  will,  devising  such  rents  which 
were  inentioned  in  such  writings  under  the  devisor's  hand 
and  seal,  was  a  good  devise,  in  writing,  of  the  rents  them- 
selves :  for  it  referred  to  the  writing,  whatsoever  it  was, 
as  if  it  had  been  specifically  limited  in  that  wilL  So  where 
the  directions  of  a  will  were  for  the  executors  to  pay 
SfOOo/.  as  the  testator  should  by  deed  appoint,  and  the 
te^tiitor  afterwards  by  deed  i^pointed,  so  that  the  bequest 
depended  upon  the  deed :  per  Curiam,  the  deed  referring 
to  the  will  is,  as  to  this  purpose,  to  be  taken  as  part  thereof, 
in  the  nature  of  a  codicil  thereunto,  explanatory  of  the 
will*. 

And  as  a  man  may  make  several  wills  of  distinct  parte 
of  his  land,  or  distinct  interests  in  them,  so,  likewise,  may 
he  make  one  or  more  codicils,  altering,  explaining,  adding 
or  pubtractisg  firom  i^at  has  been  before  devised,  or  de- 
vising parts  of  hia  land  not  given  by  his  will;  and  the  law. 
will  annex  such  codicil  or  codicils  to  his  will,  and  consider 
the  whole  as  one  instrument^. 

In  the  construction  of  the  statutes  of  Henry  8,  it  has 
been  held,  that  eveiy  devise  or  bequtet  of  lands  or  heredi- 
taments made  pursuant  to  those  statutes,  ^must  be  entirely 
in  writing;  that  being  a  circumstance,  without  which, 
lands,  tenements  or  hereditaments  cannot  be  effectually 
given  by  virtue  of  the  powerof  devising  allowed  by  those 
atatutes^  But  the  Judges, whose  business  it  was  to  expound 

^  MoKneux  v.  Molineux,  ^  Fuller  v.  Hooper,  a  Vcs. 

Cro.  Jac.  144;    Noy  Rep.  242;  and  see  1  Ves.  187.   . 

1 19 ;  and  see  2  Atk.  273.  '  See  Bland  v.  MiddUfm, 

*  Meiham    v.    Duke    of  2  Cha.  Ca.  1  ;  Plowd.34$* 
Dfcomhire,  i  P.  Wms.  530! 
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the  Btatdteg  of  Henry  8,  yielding  to  the  bent  of  the  PEVISS. 
times,  and  with  a  view  to  extend  the  privilege  of  devising 
as  much  as  possible,  in  the  constrnction  ihey  gave  to  the 
word  '*  writing,"  took  it  in  its  most  extensive  and  vague 
sense.  Tbas,  if  a  man  expressed  by  a  letter,  what  was  his 
will  respecting  the  disposition  of  his  land,  it  would  be  a 
good  devise".  Nor  was  it  deemed  nece^ary  that  the 
writing  should  be  by  the  devisor  himself;  for  if  it  were 
written  by  another,  by  his  direction,  it  was  sufficient*. 
And  it  is  said,  in  two  cases%  that,  if  one  lying  in  extremis^ 
having  an  intent  to  devise  his  lands,  by  word  had  made 
such  devise,  but  had  not  commanded  the  same  to  be  put 
in  writing,  and  another,  without  the  knowledge  or  com* 
mand  of  the  devisor,  had  put  it  into  writing  in  the  life- 
time of  the  devisor,  this  had  been  a  good  will ;  for  it  was 
sufficient  if  the  devise  were  reduced  into  writing  in  the 
life-time  of  the  devisor.  The  same  rule  was  laid  down,  as  to 
a  devise  of  lands  officiously  put  in  writing  by  a  by-stander, 
if  done  by  the' command  of  the  devisor,  or  by  his  consent, 
but  not  it  was  said  if  by  any  person  present,  of  his  own 
head,  unless  it  was  afterwards  read  to  him'.  But  the 
writing  must  have  been  by  the  person  directed  to  make  the 
notes  or  will  by  the  testator ;  for,  per  Wray,  if  he  appointed 
A.  to  write  his  wiU,  and  it  was  written  by  B.  it  was  void^ 
unless  it  were  afterwards  read  to  the  testator,  and  -  he 
approved  it^ 

In  the  exposition  of  these  statutes  it  was  also  held,  that 
the  devise  must  be  completely  put  in  writing  during  the 
life  of  the  devisor.  Therefore,  if  a  man  had  commanded 
another  to  make  his  will,  and  to  devise  TF.  Acre  to  J.  S. 
and  his  heirs  upon  condition,  and  he  had  written  the 

■  TFes/*s.case,Moore,i77,.       **  i  Leon.  79,  pi.  120;  3 

pi-  3H-  Leon- 1^3*  pl- 165- 

■  Browne  V.  SackviUe,  Dy .        '11  Netodkate^s  case,  Dy. 

7a ;    S.  C.  Anderson,    34,  72  ;  Bate^s  case,  1  Sid.  362 ; 

pl.  85 ;  S.  C.  by  name  of  2  Keb.  345. 

Brown  v.   Atkins,    Keilw.  '  Cited  in  Nash  v.   E^ 

gSg,  a.  wards,  1  Leon.  113. 
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DEVBfi.      devise  to  /.  5,  and  his  hein,  and  before  he  liad  written  di« 

"  condition  the  devisor  had  died,  this  devise  would  have  b^n 

void;  and  the  reason  was,  that  the  devise  was  notfiiDi 

but  maimed  and  imperfect;  because  the  whole  de^se  to 

J.  S.  was  not  put  in  writing'.    So  where  a  man  intended 

his  lands  for  J.  S.  with  remainder  ix>  J.  D.  and  the  devieor 

died  before  the  remainder  was  put  into  writing;  this  was 

held  not  to  be  a  devise  within  the  statutes  of  Hen«  8,  be* 

cause  the  one  devise  depended  on  the  other  ^    But  where 

the  devisor  directed  several  distinct  devises,  and  he  hap« 

pened  to  die  after  the  completion  of  one,  and  before  the 

other  was  put  into  writing,  the  former  was  held  good;  and 

therefore,  if  one  had  commanded  another  to  make  his  wiB, 

and  thereby  to  devise  W.  Acre  to  J.  S.  and  his  heirs,  and 

and  B.  Acre  to  J.  N.  and  his  heirs,  and  he  had  written 

the  devise  to  J.  S.  and  his  heirs  in  the  Kfe  of  the  devisor, 

and  before  the  devise  to  J.  N.  and  his  heirs  had  been 

written,  the  devisor  had  died,  yet  the  devise  to  J.  5.  liad 

been  good*. 

And  it  was  held,  that  a  devise,  under  these  statotes,  if 
in  writmg,  might  be  good  in  part,  and  void  as  to  Ae  lest. 

Thus,  where  P.  devised  certain  hnds  to  his  wife  for  her 
jointure^  and  the  scrivener  inserted  a  condition,  and  the 
devisor  hearing  it  read,  said  ttns  waa  not  his  intention ; 
Ae  devise  waa  held  good,  and  the  concBtion  void  *  (i^« 

'  Casar  v.  Lak^B  case,        '  IbkL;  and3C!o.3i« 
J>yer,.  73,.  u.   (a);   a  Co.       »  Sir  JUchard   Feahaff^ 

31,  b.  case.  Dyer,  7a,  n.  (a> 

•  Ibid. ;  1  Skin.  72. 


(i\  But  where  the  directions  were  to  devise  on  con- 
dition, and  the  devise  was  wiliiout  condition,  this  was 
held,  per  Curiam,  to  be'  void.  So  where  Ae  devisor 
gave  his  instnictioiis  to  make  his  will  in  writing,^  and  di- 
rected his  land  to  be  given*  to- one  of  his  sons  ^^^^»^^ 
the  clerk,  mistaking^  wrote  an  Estate  iq  fee,  three  Juug^ 
against  one  held,  that  the  will' was  utterly  void,  ^^^^^^L 

was  not  the  will  of  the  testator.    The  reason  of  ^fr 

latter 
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But,  aigniiig  by  die  dei^sor  was  not  held  to  be  necessery  fiBVlss. 
u&der  diese  sliBdntes*.  Nor  was  it  necessary  eyen  that 
&e  testator's  name  should  appear  on  the  face  of  the  in- 
Uniment ;  for  where  a  man  made  his  wiB  in  this  manner, 
*  I  win  and  bequeath  my  land  to  AJ^  and  the  name  of 
die  devisor  was  not  in  the  will ;  yet  it  was  held,  that  the 
deviae  was  good  by  averment  of  the  name  of  the  devisor'. 

In  diort,  the  disposition  of  the  courts  to  support  this 
gpeoiesof  aKenation  oarried  them  so  far,  that  any  scrap  of 
mjtiiig,  though  it  was  neither  signed,  sealed  nor  written 
bj  tilt  teptator,  might  have  been  estabfished  by  the  evi- 
dence of  one  witness  as  a  will  of  land ;  and  even  though 
Aat  person  were  a  legatee,  if  he  released.  Thus,  in  Sir 
Edward  Wwdaf^  case,  some  loose  sheets  of  paper  were 
produced  as  the  will  of  Sir  Edward,  written  by  his  attorney, 
and  a  title  set  up. under  them  in  ftvour  of  his  natural 
daughter.  Sir  Edward  had  not  signed  them,  and  there 
WB8  no  evidence  offered  to  prove  them  published,  but 
that  of  the  attorney  who  was  a  legatee  of  a  sum  of 
monqr,  and  ako'  had  %Sk  aonuity  fbr  Ufe  bequeathed  to  him. 
But  a  r^ase  of  the  annuity  and  acquittance  of  the  legacy 
being  produced,  the  court  admitted  his  evidence,  and  a 
verdict  was  thereupon  given  in  favour  of  the  witt*.  The 
amonnt  of  the  evidence,  as  stated  by  Siderfin,  was,  that 
Sir  Bdwaxd  dictated  a  writing  made  by  his  attorney,  and 
caused  it  to  be  interlined,  and  said,  that  he  intended  to 
write  it  over  again  himself,  but  in  the  mean  time,  that  this 

^  l>vm  V.  4&fi^>  'Batifk  *  SUphem  v.  Qerrm '    » 

case,  Sid.  362,  Keb.  128, pi,  &iK;  5kC.  1 8i*i 

^  Amn.  2  Leon.  3^;  S.P.  315,  pl.33- 
3  Ibid.  79. 

^^  * .  « 

latter  determination  seems  to  have  been,  that  the  device 
was  not  written  in  the  Kfe  of  the  testator ;  whereas,  in 
the  foroaes  case,  the  devise  wwuk  written,  and  more.  Lud^ 
wU  T.  Sympwn^  1  Keb.  880 ;  Doumhall  v.  CtUeshy,  Moore, 
356;  S.C.  Co.  Ent.  2fie,  cent. 
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D8V1SB.     abould  be  his  will ;  but  he  refused  then  to  sign  or  pnUish 

it  as  such;  and  the  conclusion  was»  "  In  witness  whereof, 

f '  I  have  put  my  hand  and  seal  to  every  sheet,*''  and  he 
had  not  done  it  to  any  one  sheet ;  yet  the  court  held  this 
a  sujficient  will,  and  so  it  was  found  by  the  jury*.  This 
decision,  disinheriting  an  heir  at  law  by  a  will  so  made  and 
so  attested,  and  the  same  p'erson  being  drawer,  legatee 
and  witness,  though  consonant  to  law  at  that  time,  was 
•considered  as  a  very  great  hardship;  and  the  dangerous 
consequence  of  deviating  so  far  from  the  aafe  and  sound 
.  rules  of  the  common  law,  in  the  alienaAion  of  property, 
became  so  obvious  to  every  one  that  reflected  upon  the 
consequences  that  must  follow  such  a  decision,  that  in 
the  end  it  was  enacted,  by  stat.  12  Car.  2,  (usually  called 
the  statute  of  frauds),  that  ''  all  devises  and  bequests  of 
any  lands  or  tenements,  devisable  either  by  foree*^  of  the 
statute  of  wills,  or  by  that  statute  (statute  of  frauds),  or  by 
force  of  the  custom  of  Kent,  or  the  custom  of  any  borou^* 
or  any  other  particular  custom,  shall  be  in  writing,  and 
signed'  by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  expsess  direction, 
and  shall  be  attested  and  subscribed  in  the  presence  of 
the  devisor,  by  three  or  more  credible  witnesses,  or  eke 
they  shall  be  utterly  void  and  of  none  effect/' 

The  object  of  which  was  the  adding  such  solemnities 
to  the  publication  of  wills  as  the  legislature  conceived  best, 
calculated  to  guard  men  in  extremis  against  fraud,  and  to 
protect  the  heir  from  being  disinherited  by  instruments 
executed  by  those,  whose  bodily  strength  might  be  suffi- 
cient to  enable  them  to  set  their  marks  to  dispositions  of 
their  property,  the  object  of  which  their  mental  faculties 
were  too  weak  to  comprehend. 

But  it  is  observable,  that  the  legislature  has  not  in  this 
iBtatute>  any  more  than  in  the  statute  of  Henry  8,  prescribed 
any  particular  form  of  words  in  which  an  instrumenti  pQ^* 

•  1  Sid.  128. 
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portmg  a  defise,  should  be  conceived.    Hence  it  follows/     D£VI9EL 

that  any  paper-writing,  which  would  have  constituted  a 

THlid  devise  before  the  statute  of  frauds,  will  be  equally 

lalid  as  such,  since  the  making  of  that  statute,  if  the  form^ 

and  solemnities  required  thereby  attend  its  publication  ^' 

Upon  the  construction  of  this  statute,  it  has  been  holden, 

tbftt  all  devises  of  lands,  situated  in  England,  must  be 

made  pursuant  to  this  statute,    though  the  devise  be 

made  abroad,  in  a  country  where  no  such  formalities  are 

required.    For,  per  Curiam,  the  will  being  made  beyond  To  what  eMata 

sea  makes  no  diArence,  it  being  of  lands  in  England ;  iomIi. 

nnce  if  they  passed  by  will,  they  must  pass  such  a  wiD, 

and  BO  ciicnmstaneed  and  attested,  as  the  laws  of  Enghmd. 

reqoBe'. 

And  upon  the  principle  adverted  to  in  a  former  part  of  Copyhold  not 
&if  work,  that  **  where  an  act  of  pailiament  allerelih  the  it  Car.  t. 
lervice,  costom,  tenure,  interest  of  the  latad  or  odier  tilings 
in  pteiudice  of  the  lord  or  tenant  of  copyholds,  there  the 
general  words  of  such  an  act  shall  not  extend  to  dketn.^' 
This  statute  is  holden  not  to  extend  to  copyhold  liands^ 
Where,  therefore,  the  devisor,  by  a  paper-writing.  Written  , 

with  Ids  own  hand,  and  signed  by  him,  but  not  seakd,  tad 
without  date,  devised  all  his  lands,  freehold  and  copyholdi 
to  liu  nephew,  his  heirs  and  assigns  for  ever ;  De  Grey, 
Chief  Justice,  ei  Cur.  *'  here  is  a  surrender  to  tlie  use  of  a 
hat  will,  by  which  surrender  tiie  legal  estate  passes*.  The 
«e  is  to  be  directed  by  the  wilL  This  instrument  fidls 
snder  that  description*  It  is  a  last  will,  good  to'  contey 
chattels,  twice  signed  by  fiie  testator,  at  die  top  and  in 
the  conclusion,  and,  as  such,  proved  in  the  spiritual 
court    It  is  therefore  a  sufficient  wiU  to  direct  the«ses  of 

•  See  Brudendl  v.  Bough--  •  Roe  ex  dem.  Gilman  v. 
tm,  2  Atk.  368;  and  see  Heuhoe^  2  Blac.  Rep.  1114; 
Vincent  f.  Stanfeld,  Pow.  and  see  Burkitt  v.  Burkitt, 
Dev.  50.  2  Vem.  498 ;    Wagstaff^  v. 

*  C^Rpm  V.  Copptn,  a  P.  Wag$taff,  a  P.  Wms.  «59 ; 
Wma.  sgi .  t  Bro.  Cha.  Ca.  56,  261 . 
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BEVlslto      a  copyhold,  whieh  need  not  be  attested  aocording  to  the 
.      "  statute  of  frauds." 

But  it  ^ras  held  by  the  Master  of  the  Rolls^  that  if  a 
copyholder  was  seised  of  a  trust  or  equity  of  redemption 
<Hdy  of  a  copyhold,  snd  devised  the  same,  there  must  be 
three  witnesses  to  the  will ;  for  in  such  case,  there  could 
be  no  precedent  surrender  to  the  use  of  the  wfll  to  pass 
this  trusty^  and  the  trust  and  equity  of  redemption  of  all 
lands  of  inheritance  were,  he  said,  within  the  statute  of 
irauds  and  perjuries^  otherwise  great  inoonvefiien0e  would 
aiise ;  and  it  was  no  prejttdioe  to  the  lofd  of  the  ESaaor  to 
comprise  the  trust  of  a  copyhold  within  that  statatey  be- 
cause the  person  who  had  the  legal  estato  of  the  copyhold) 
was  tenant  to  the  lord,  and  liable  to  answer  all  th6  sei* 
Tices^  Losd  Haidwicke^  however,  in* a  sobsequenl  ciisei 
deolaied  himself  to  be  of  a  ^flE^ent  opioMi^  andrhetd 
that  tho  tivusi  of  Br  copyhold  would  pass  by  a  wsH  not  at- 
tested-ancoidttif  to  tlie  Bt^Me  of  fraudsr,/  as  a  copyhold 
tURMdeied  to  the  irise  ci^a-wiU  would  do>  fok  that  eqnky 
Oi^hlt^  follow  tbe^htWy  and  make  i^U  leaat  as  easy  td 
90M^.artiw^aaalegif^kitefest<^  Andtte  sMl»poirt 
^ras  aAeiwafds  a0dn;a0iteted^  befofe-  hia  lo4iship»  a&d  la^ 
faivcd  a  Ulie-dttaAuaatiok^^ 

Acthfid^viaiag  clausd  ia  Ao  statute  of  ^nods^  extebdi 
eidy  t»  lands  made  devisabfe  by  that  stitutCf^  the  AattMes 
of  wills,^  w  by  evBtoA^  it  d<>ea  Hoi  affiMstf  Uy  dispositioii 
au4e  o^  ehaMlaV  Aese  bein^deridaUe  af^  tli«  common 
laiw^  But  ]hit  a  Mim^  attendaA  on  the  iidi^taiieey  has 
bM;be<maideAd'Wititt»  the  spilit  of  UnaClause)^  andf  tfaere- 
fose*  Hot  d^safola-  but  by  ^  will  executed  incoflibnnity  to 
th^statate  of  frauds;  for  tanaa  attendant  lyon  inheritance 

'  aF.Wms.26i;.amlsee  Wms.ia6,tiif»^;  and  see 

Agpk^ard  v.  ^ood,  Sek  Cq.  Aitom&^  General  v.  Bame9i 

in  Chan.  4a ;  %  Brp.  Cha*  a  Vem.  597. 

Ca.-  a&^i  and  3,  Ves,  jjun.  ^  Attorney  General  v.  -an- 

lair  dbviM..  1  Yes.  a2(. 

f  TuivM  T.  Page,  a  P.  *  Giib.  Rep.  Eq- 169,  ^7^- 
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in  equity  go  to  the  beir^  and  not  to  the  executor,,  and  are      JXBVSSJL 
in  that  ieq;»ect  to  be  considered  aa  p«jrt  of  the  ^inheritance;  '       ^ 

and  a  will  not  made  pursuant  to  the  statute  of  frauds^  will 
Qot  paea  any  estate  of  which  the  heir,  as  such,  wouid 
otherwise  have  had  the  benefit  K 

So  likewise  a  trust  of  an  inheritance  cannot  be  devised 
hut  by  a  will  made  according  to  this  statute ;  because,  if 
the  law  were  otherwise,  it  would  introduce  the  same 
incimf eniences,.  aa  to  frauds  and  peijuriefl^  as  were  occsk 
ttoned  before  the  statute,  by  a  devise  of  a  legal  estate  in 
6a-«mpH^ 

Soalpo  an  appointment  o£  land,  under  apower^  if  made 
\y  win,  mwt  bcr  e^iecuted  according,  tOr  the  statute  of 
fanht  Of  it  wm  not  be  vaUd ;  because^  where  a  power  ia 
ipfia  tQ  apjpoint  thenaes  of  land  by  deed  or  will  genemllyi 
tbevitl  mpst  be  intopJteA  such,  an  one  as  is  proper  for  the 
dispQsitioQr qf  lisnd^  thisi case. being  witbiaall  the  inconveN 
wm^m.  th4t<  tbe^  atfttute^  of  ftaudar  intended  to  prevent  \ 
Aa^  thi^e|or%  tf  a  deppis^  of  lands  t^  an  universky,,  eol« 
kg^  (HP  t|te.Kk(S>.  bfi(  roidif  qua  mdxhg  iieaaon  of  its.  not 
beiii£ex(9c^t0d  ai9<9prdiiig,to  this  statute,,  it  will  noH^enuse 
ss  sn  ngp^iotmeidk  under  the  statute  ofi^  Eliz*.  e».4;.  fbc 
9viijw^tha;tiixqpiQivta.a-wiU^^  a.wiJl,  cam^ot  ope- 

iste'  s&  ai^  arnxuntmenti.  the  nU^^f/^  beimr  to  be  taken 
itricti]^  tp^  preamnt  ivwdsj^  at  a,  time  wben^  from  a  weak 
4M#  ^mipA  prdebilitiid«  of  bodj;,; people  ace  more  easily 
iql|eied«ueo«^ 

And  where  a  sum  of  money  was  given  orig;^ially  and 
pdmnljf  C09tt  of  iMdi^  itiwaa  deaxLy  held  tbitt  a  will,,  ere- 
«tu^  imb  a  clwtg^  mnatbe' executed  witbt  all  Ae  solemr 
]iitie«i  QflpeBWEy  tpi  a.^d^vise;Qf  the  land,  itself:,  becauae.it 


IJev.  55,  "   Attorney    General    v. 

^  AdUngt<nk  Tk  Qm9  wd  BamOf  «yeni,£^7  ;.aodsee 

Andrews,  3  Atk.  152;  and  Wagtaff  v.  W^j^VU^,  %  P. 

see  Wag$uff  v.  yfagjfUff^  a  Wma.  «58« 
P.Wms.  «68. 
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was  considered^  in  a  court  of  equity,  as  a  derise  of  part  of 
the  land,  since  it  could  only  be  raised  by  sale  or  disposi* 
tion  of  the  land^  So  rents  arising  out  of  land,  partaking^ 
of  the  nature  of  the  land,  are  consequently  within  the  pur- 
Tiew  of  this  statute. 

And  soulso  a  power  given  by  will  to  executors  to  sell 
hisiands,  without  any  express  devise  to  them,  must  be 
executed  according  to  the  statute,  as  being  equally  within 
the  meaning  of  the  act,  as  an  express^  devise  of  the 
land  ^ 

We  now  come  to  consider  the  last  requisites  of  the  act, 
namely,  Ibat  the  will  be  in  writing,  signed  by  the  devisor, 
or  some  person  in  his  presence,  and  by  his  direction,  and 
attested  by  three  witnesses  in  his  presence ;  as  to  which  it 
ia  observable,  that  although  writing  is  the  first  soleitmitjf 
required  by  this  statute  in  the  making  a  will,  it  was,  in 
fact,  an  uunecessary  provision  as  to  all  lands  except  those 
which  were  devisable  by  custom  or  otherwise,  previous 
to  the  statutes  of  wills ;  devises  of  lands  made  devisable 
by  those  statutes  being  th^ereby  required  to  be  in  writing. 
It  applies,  therefore,  particularly  to  lands  of  the  former 
descaription,  which,  being  left  by  the  statutes  in  the  same 
situation  in  which  they  were  at  common  law,  continued, 
where  so' authorized  by  custom,  devisable  by  parol ;  and  to 
.prevent  the  frequent  perjuries'  which  were*^cbn&iniited  by 
putting  words  into  testators  mouths,  that  had  never  been 
spoken  by  them,  it  enacts,  generally,  that  all  devises  shall 
be  in  writing^. 

The  second  solemnity  appointed  by  this  clause  is, ''  that 
the  will  shall  be  signed  by  the  party  «o  devising  Ae  same, 
or  by  some  other  person  in  his  presence,  or  by  his  direc- 
tion/' The  latter  part  of  the  clause  was  inserted  in  favour 
of  persons  who  by  accident  had  lost  their  hands/  or  who 

•  Brudenell  v.  Btmghton,  ^  SkipwitVs  case,  Godb. 
2  Atk.  a68, 285.  14,  15. 

'  «  Ves.  1 79 ;  2  Ves.  jun. 
232. 
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by  blitidnegSy  palsy  or  otiier  diseases  incident  to  the  huitian      devise. 

fmae,  were  incapable  of  performing  this  ceremony  them*         * 

selves  (I).    Few  years  elapsed,  after  the  making  of  this 

statate,  before  doubts  were  entertained  in  Westminster- 

Hall,  as  to  y^hat  the  legislature  meant  by  the  word  ''signing  ;'* 

namely,  whether  it  should  be  construed  in  its  strict  sense, 

aodby  analogy  to  other  instruments ;  or  whether  it  should 

be  Ubetally  expounded,  and  left  open  as  a  question  of 

cominiction  upon    intention,    to  be  inferred  from  the 

hcts  ind  circumstances  attending  each  particular  case. 

The  first  case  in  which  this  became  a  question  was  that 
ot  Lmaynev.  Stanley  ^y  in  the  33d  year  of  Cha.  2.  It 
arose  upon  a  trial  in  geotment;  and  the  case,  as  found 
upon  a  special  yerdict,  was  this :  Stanley,  seised  in  fee 
by  w31  is  his  own  hand^writing,  beginning  thus,  **  In  the 
name  of  Gtod,  amen — I,  John  Stanley,  make  thts  my  last 
win  and  testament,*'  devised  the  lands  in  question ;  he 
hi  not  subscnbed  his  name  thereto,  but  only  put  his  seal ; 
this  instrument  waa  subscribed  by  three  witnesses  in  his 
presence ;  and  the  question  was,  whether  this  was  a  good 
will,  quoad  the  tand»  ?  And  the  reporter  states,  that,  after 
many  aiguments,  it  was  adjudged  by  the  court  (namely, 
NorA,  Wyndfaam,  Charlton  and  Levinz),  that  it  was  a 
good  will ;  for,  being  written  by  the  testator  himself,  and 
bis  name  being  written  therein,  that  it  was  a  suflBcient 
signing  within  the  statute,  which  did  not  direct  whether 
the  will  should  be  signed  at  the  top  or  bottom,  or  in  the 

'  Lemayne  v.  Stanley,  3  Lev.  1 ;  S.  C.  3  Mod.  219. 

(1)  The  ceremony  of  signing,  used  by  the  civil  lavv, 
seems  to  have  been  chosen  rather  than  that  of  sealing  and 
<idi?ering,  which  was  the  feudal  solemnity  attending  the 
^^Kecntion  of  deeds;  because  tiie  seal,  which  had  been 
foraiedy  a  great  mark  of  distinction  in  families,  was  not 
so  at  the  time  of  this  statute  being  passed,  and  the  form 
of  sealing  and  delivery  had  not  so  strong  a  tendency  as 
signing  to  effect  the  great  purpose  of  this  clause — the  dis- 
covery and  prevention  of  frauds.    Gilb.  Rep.  Eq.  261 . 

VOL.  V.  K 
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DSVIBE.      margin,  and  therefbre,  it  was  said^  Mgnitig  ia  afty  part 
■  thereof  was  sttfficicaat*. 

This  adjudication  will  prohably  startle  the  stadeat,  as 
the  word  **  sigaiag,''  ased  in  the  statuts,  conveys  to  a 
common  ear,  not  versed  in  the  subtlety  of  technieal  rea- 
soning, a  mere  simple  idea^  viz.  the  writing  the  name  of 
the  devisor  ait  the  bottem  of  the  mil,  ttiereby  formally  au- 
themicatii^'it  as  his;  it  should seein,  therefore,  to  leqoiie 
the  ingenuity  of  a  schoolman  so  far  to  wrest  this  word  out 
of  its  natural  sense,  as  to  construe  it  to  mean  the  reckd 
of  a  name  in  any  part  of  an  instrument^  wh^e  common 
form  or  accident  may  happen  to  introduce  it ;  and  nothing 

•  but  the  strong  bent  of  the  times  in  fitveui;  of  this  mode  of 
aUehation^  which  equalty  pervaded  the  coults  of  lem  and 
the  people,  and  which  had  induced  that  loose  oonstrac^ 
tion  of  thQ  word  *^  writing,''  in  the  statote  of  Wilk^  that 

.  rei^dered  the  statute  <tf  frauds  necessary,  could,  it  is  imsp 
gined^  have  given  colour  to  the  Bxgata&bl  m  &vour  of 
such  a  GOttslructioa ;  but  the  disposition  to  eneoarsge 
alienation  by  wills,  pie^vailed  so  much  at  this  period^  that 
4he  ingenuity  of  the  advocatr  in  eiplaining  »«^y,  by  con- 
struction^  the  excellent  provisions  made  by  this  cbnse  to 
prevent  fraud,  could  only  be  equalled  by  the  avidity  Vfttk 
which  courts  received  and  supported  such  expo8itioB^ 

But  although,  Tdiere  the  intention  of  the  testator  is  dear 
and  the  transaction  &ir,  courts  of  law  will  endeavour  so  to 
construe  the  circumstances  as  to  give  efiect  to  the  inten- 
tion, and  not  suffer  a  good  will  to  be  avoided  by  a  slip  ia 
form ;  yet  they  cannot  so  far  explain  aWay  the  statute,  as 
to  give  effect  to  a  constructive  signing  upon  a  presumed 
intention,  where  tiiere  is  positive  evidence  to  contradict 
that  presumption.  Thus,  where  a  will  was  prepared  in  five 
sheets,  and  a  sesd  affixed  to  the  last,  and  also  the  form  of 
attestatioii  written  upon  it,  and  the  will  was  read  over  to 
the  testator,  who  set  his  mark  to  the  two  first  sheets,  and 

•  J  Eq.  Ca.  Abr.  403^  pi.  9.  *  Pow.  Dev.  64. 
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attempted  to  b^  it  to  the  third,  but  being  unable  from       DEVISE, 
the  weakness  of  his  hand,  he  said,  "  he  could  not  do  it, 
^  bat  that  it  was  his  will ;''  and  on  the  following  day, 
being  asked  if  he  would  sign  his  will,  he  said  "  he  would," 
aod  attempted  a^in  to  sign  the  two  remaining  sheets,  but 
was  not  able  so  to  do ;  the  court  of  King's  Bench  seemed 
to  be  of  opinion^  that  this  was  not  a  signing ;  for  the  tes- 
tator, when  he  signed  the  two  first  sheets,  had  an  inten- 
tion of  signing  the  others ;  he  therefore  did  not  mean  the 
ngnatore  of  the  two  first  sheets  as  the  signature  of  the. 
wbole  will ;  consequently  there  never  was  a  signature  pf 
the  whole,  but  only  a  beginning  to  sign**. 

Hie  distiiiction between  the  lastcase  and  that  ofLemayne 
y,  Stanley,  furnishes  two  principles   of  construction  on 
duB  branch  of  the  clause;  liamely,  first,  that  if  the  inten- 
tion to  devise  be  ceftain,  and  the  reqttisitions  of  the  sta- 
tate  be  verbaBy  complied  with,  the  law  will  imply  an 
iotentioii  in  the  testator  to  conform  to  the  statute,  and  by 
coopKug.  the  faet  and  the  intention,  give  effect  to  the  in- 
(trament.     In  the.  case  of  Lemayne  v.  Stanley,  the  intent 
to  devise  vnA  ceftain,  and  the  name  of  the  testator  was  de 
faeto  on  the  instrument.    The  court,  dierefore,  the  statute 
notbsvinqg  pointed  (ydt  where  the  signing  was  (o  be,  t6  give 
^ect  la  the  devise,  implied  an  intent  to  sign  at  the  outset 
of  the  wift.    Secondly,  that  although  the  statute  be  ver- 
baiiy  eomjriied  with,  yet,  if^  the  express  intention  of  the 
testator  be  to  eaofry  the  Requisitions  6f  the  statute  rnfo'  exe- 
catkfDi  formally,  but  an  accident  intervenes  to  prevent  him, 
the  coftft  cannot)  by  construction,  supply  the  defective 
eiecuCioli.    Thus,  in  Right  v.  Price,  though  the  intention 
tfast  ditft  instnuAent  should  be  the  testator's  will  was  clear, 
die  ebitft  Muld  not  ifaise  an  intent  in  the  testator  by  impli- 
catito,  thai  ftgning'  of  the  first  sheet  should  bte  a  signing 
the  last,  because  the  intent  of  the  testator  to  sign  all  the 
sheets  was  express,  and  so  not  open  to  presumption. 

■  Right  V.  Price,  lessee  of  Cater,  Doug.  241 . 

K  2 


1^  '      ELEMENTS    OF  [BOOK  IV.    PART  U 

DEVISE*  It  ¥ras  also  held  by  North,  Wyndham  and  Charleton,  in 

^—""^"^^  the  case  of  Lemayne  v,  Stanleif  *|  that  the  devisor^s  putting 
his  seal  tp  his  will  would  be  a  sufficient  signing  wi&in  the 
statute,  for  that  s^mmi  signifies  only  a  mark,  and  sealing 
was  a  sufficient  mark  that  such  instrument  was  his  will ; 
but  of  this  Levinz  doubted,  and  cited  a  case  from  i  Roll's 
Abridgment^,  of  a  submission  to  anawand,  tVa  quod\tmz» 
made,  signed  and  delivered;  an  award  was  made  and 
delivered,  but  not  signed,  and  it  was  held  a  had  award. 

But  the  court  having,  in  that  case,  rested  their  decision, 
in  favour  of  the  will,  upon  the  ground  of  the  testator's 
having  actually  written  his  name  thereto,  the  observation 
thrown  out  in  tiiat  case,  as  to  sealing  being  signing,  must 
be  considered  as  ac/ic^Ki»of  the  court  merely,  and  not  as  a 
formal  decision  on  that  point'.  And  iio  question  seems 
to  have  been  made  upon  it  from  that  period  until  the 
vi3  Geo.  1,  when,  from  a  short  note  in  Strange,  it  appears 
to  have  been  agitatdd  before  Lord  Raymond,  on  an  issue 
out  of -Chancery  (/msat;sV  t?e/ 11071 ;  and  it  is  stated  by  the 
reporter  to  have  been  there  determined  by  his  •Lordship, 
that  sealing  a  will  is  a  signing  within  the  statutes  of  frauds 
and  perjuries*.  This  doctrine,  however,  appears  to  have 
been  very  much  doubted  in  a  subsequent  case,  in  which 
Lord  Chief  Baron.  Parker,  Barxm  CUve,  and  Baron  Smith 
(absente  Legg)  are  reported  to.  have  said,  that  what  is-said 
by  North,  Wyndham  and  Charleton,  in  Stanley's  case,  viz. 
**  that  putting  a  seal  to  a  will  is  a  sufficient  signing  within 
the  statute  of  frauds,"  is.a  very  strange  doctrine;  for  that, 
if  it  were  so,  it  would  be  very  easy  for  one  person  to  forge 
.  any  other's  will,  by  only  forging  the  names  of  any  two  per- 
sons dead,  £6r  he  would  have  no  occasion  to  forge  the  tesf 

^  tator's  hand.    And  the  barons  said,  that  if  the  same  thing 

should  come  in  question  again,  they  would  not  hold  that 

»  3  Lev.  1 ;  3  Mod.  219.  •  Wamefordy.  Wameford, 

y  245,  pi.  25.  2  Stra*  7^ 

*  Juemayne     v.     Stanley, 
supra. 
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'sealing  a  will  only,  was  a  sufficient  signing  within  the      devise: 
•statute  ^  — — — — 

One  principal  evil  meant  to  be  remedied  by  the  framers  Atte»tatioa  of 
of  the  clause  of  the  act  tiow  under  consideratioii,  was  the  ^*^*^"' 
secret  and  private  manner  in  which  wills  were  frequently 
executed,  and  the  frauds  which  in  consequence  were  prac- 
tised ;- with  a  view  to  check  which,  the  clause  introduced  a 
-tilird  ceremony  to  be  observed  in  the  making  of  wills ; 
namely,  that  the  signing  of  the  instrument  by  the  testa- 
tor should  be  in  the  presence  of  three  or  more  credible 
witnesses,  and  attested  by  them  in  his  presence. 

In  the  construction  of  this  word  '*  attested,"  to  the  act 
.  of  executing  the  wil^'  the  legislature  has  been  considered  as 
•having  called  the  attention  of  the  persons  attesting  to  three 
several  objects ;  (that  is  to  say)  first,  thb  sanity  and  com- 
petency of  the  testator ;  secondly,  the  act  of  his  signing 
the  will ;  and,  thirdly,  his  publication  of  it  as  such  when 
signed. 

Aa  attention,  by  the  three  witnesses,  to  the  sanity  tind 
•competency  of  the  testator  is  a  necessary  inference,  .as 
well  from  th^  nature  of  the  transaction,  as  from  the  ob- 
jects of  the  statutes ;  for  the  name  of  the  instrument 
necessarily  imports,  that  there  must  be  a  capacity  of  dis- 
posing in  the  devisor  at  the  time  of  executing  it;  and  that 
is  so  essential  to  its  validity,  that  a  formal  declaration  of 
his  sound  and  disposing  mind  is  become  the  introductory 
clause  in  such  instruments*  In*  the  construction  of  this 
statute,  therefore,  at  has  been  held  that  the  legislature, 
'vrfien  it  required  the  witnesses  to  attest  the  signing,  must, 
by  implication,  have  required  them  to  attest  the  capacity 
of  signing ;  for  it  was  not  merely  the  abslaract  act  or  form 
-of  signing  that  the'  legislature  required  as  one  necessary 
^solemnity  to  the  x:onstitution  of  a  devise ;  for  an  idiot  or 
lunatic  might  put  his  name  to  an  instrument,  and  yet  be 

« 

.    *  Smith  V.  Emm,  i  Wils.  313 ;  and  see  Gryle  v.  Gryle, 
2  Atk.  182. 
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DEVISE,      perfectly  ignorant  of  its  contents ;  but  the  legislature,  in 

: —  the  word  "  signing/'  comprehended  another  id^a^  i^vuely, 

signing  an  instrument  intending  it  to  be  a  will|  conse- 
quently the  mental  power  or  C:ap9^ty  pf  viUlQg  yr%^  peces- 
sary,  as  well  as  the  corporeal  power  of  putting  the  mark 
or  name  to  constitute  a  signing  (!)• 

And  in  confonnity  with  this  doctrinej  it  was  sai^  hjf 
Lord  Hardwicke,  iQ  tlie  c^e  of  Tfa/&  v.  HofigfoHf  Al^ 
it  had  been  determined  over  and  over^  that  fl^e  deviwiB 
must  show  the  devisor  to  have  been  ofsound  and  disposing 
mind  when  a  will  was  to  be  established  as  to  real  estate; 
for  proving  that  it  was  yr€ii  executed  according  ^Q  the 
statute  of  frauds  and  perjuries,  was  n0%  snfliciientS  Apd 
there  is  an  instance,  in  Yiner's  Abridgmept,  of  a  will 
having  been  set  aside,  aft^r  forty  years  posspssioi^  un^Sf 
it,  upon  account  of  the  insanity  of  the  devispr,  altha»£^  ip 
prejudice  of  a  purchaser  ^* 

The  liberal  construction  which  the  courts  put  upon  th^ 
word  ''  signing/'  necessarily  raised  a  question  upoi^  the 
import  of  the  word  **  attesting "  such  signature  \  pamdy^ 

whether  the  wijtnesses  wer^  to  attest  fliQ  very  aot  fu^ 

« 

«  Wallis  \.  Hodgeson,  a  ^  Squire  v.  Penhall,  8 
Atk.  56,  Vin,  Abr.  169,  pi.  13. 

(1)  Hence  it  is  to  be  noted/ that  th^  business  of  thie  per- 
sons required  by  the  statute  to  be  present  at  executing  s 
will  is  not  barely  to  attest  the  corporeal  act  of  signing,  out 
to  try,  judge  and  determine  whether  the  testator  is  emr 
po8  to  sign.  In  equity,  therefore,  the  fsanity  of  the  devi- 
sor must  be  proved,  which  is  one  reasop  wny  ^  wiB  <W 
never  be  proved  as  an  exhibit,  vivd  voce,  in  Cbanpejy, 
though  a  deed  may ;  for  there  must  be  liberty  to  eross- 
examine  to  this  fact  of  sanity*  From  the  same  oonM^^' 
tion  it  is  become  the  invariable  pr^jbice  gf  thst^  PQ^ 
never  to  establish  a  will  unless  all  the  witnesses  attesting 
are  examined ;  because  the  heir  has  a  right  to  a  proof 
of  sanity  from  every  one  of  them,  whom  the  statute  has 
placed  abouf  bis  aftcestpr.  Harris  v.  fngledew,  $  P-  ^"^ 
93;  Camd.  Arg.  23. 
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/iifiMi  of  agniiig,  or  wlietiier  an  acknowledgmeiit  by  the      devise. 

tastetor,  that  the  act  was  done  by  him,  and  that  it  was  his  ~ 

haoi-writtng,  was  not  sufficuait  to  enable  the  witness  to 

attest?  for  it  was  contended,  that  this  word  should  receire 

a  eoostnioticnEi  agreei&ly  to  die  law  and  ndes  of  evidence 

in  other  cases,  and  that,  as  an  attestatienviipon  an  adcnow- 

fedgiBsnt  was  good  m  every'  other  case,  so,  in  this,  an  at- 

testalioB,  on  the  acknowledgment  of  the  testator  that  it 

ifu  Ub  hand-writing>  should  be  an  attestation  of  the  act 

sf fl^vng.  Andy  i&deed,  this  seems  a  necessary  conclusion, . 

fam  |fae  decBOon  of  the  case  of  Lemayne  v.  Stanley ;  for 

k  eannet  he  supposed  that  in  that  case  th^  testator  wrote 

the  will  in  the  presence  of  tbree  witnesses  ^.    In  the  case 

<iPmwm  V.  Cook,  however^  the  Lord  Keeper  seems  to 

kis  eoteitained  some  doubt  upon  this  point ' ;  but  the 

p«pt  having  been  brou^t  before  Sir  Joseph  Jekyl,  in  the 

ease  ef  Smith  v.  Codron,  in  which  case  A.  signed  and 

inUished  a  wiH  in  the  presence  of  two  persons,  who  at- 

kaled  tiin  his  presence  ;  then  a  third  person  was  caUed  in, 

and  the  testator,  showing  lum  his  name,  told  him  that  wae- 

biskand,  and  bid  him  witness  it,  which  be  did,  and  sub- 

aciibod  has  name  io  (he  testator's  presence ;  and  the  testa- 

ter,  two  hoQBM  after,,  t^ld  him  that  the  paper  he  had 

•dbcrabed  was  his  will;  His  Honor  held  the  will  to  be 

ad  executed  <«    So,  where,  in  proving  a  mil,  disposing 

ef  a  nal  «atete,  diere  wap  #iiH  proof  that  the  three  sub- 

aciftittg  Witnesses  did  smbscribe  their  names  in  the  pre- 

seaeeof  the  testaitrtx,  but  one  of  tfiem  said  he  did  not 

aae  the  testatnz  «gv,  but  that  she  owned,  at  the  seme  time 

tke  witnesses  si:A>sciil>ed,  that  Che  name  signed  to  the  will 

was  her  own  hand-writing,  His  Honor  the  Master  of  the 

1M)8  held  Ai9  to  h^  yfiAkont  doMbi,  a  /mfficient  signing 

*  iema^f90    ¥,     Sianiey,  Cha.  iS^;   see  Dormer  v. 

Skinner,  ^7  ;  3  Lev,  1 ;  3  Thurland,  %  P.  Wms.  506. 

Mod.  %i^,  <  Smith  v.  Codro»f  cited: 

'  Parsons  v.  Cookj  Prec^  2  Vea.  4^6}  1  Ves.  jun.  11. 
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PXVI6E.      and  attestation  K    And  the  decision  of  Sir  Joseph  JekyV 
'"""""^"^  in  Smith  v.  Codrony  was  mentioned  and  confirmed  by 
Lord  Hardwicke  in  the  case  of  Grays<m  ▼.  Attdmon,  in' 
which  the  same  point  came  before  his  Lordship  ^    '. 

But  where  a  will  was  executcfd,  first  in  the  presence  of 
two  witnesses,  and  afterwards  the  testatrix  said,  ''  this  is 

m 

''  my  will/'  in  the  presence  of  a  third,  and  desiied  he 
would  attest  it,  but  did  not  put  her  seal  nor  acknowledge 
that  her  name  was  of  her  own  hand-writing,  Lord  Hard- 
wicke gave  no  absolute  opinion,  but  was  inclined  to  think 
that  this  was  a  void  will,  because  it  was  not  exactly  con- 
formable to  the  statute  of  frauds  and  perjuries ;  for  it 
should  have  been  rensealed  by  the  testatrix  in  .the  pre- 
sence of  the  third  witness,  and  she  should  have  acknow* 
lodged  it  to  be  her  hand- writing J.  And  bis  Lordship 
expressed  his  doubts,  whether  sealing  alone,  in  the  pre- 
sence of  the  third  witness,  without  such  acknowledgment, 
would  have  been  sufficient  to  make  this  ibgood  will^.  And, 
if  the  word  '^  attested,"  made  use  of  in  the  daqse^  is  to 
receive  a  construction  by  analogy  to  the  exposition  of 
this  word,  as  applied  to  deeds,  it  cannot  be  carried  fiirther 
than  to  give  efiect  to  a  signing,  upon  an  acknowledg- 
ment thereof  by  the  testator  K  Signing,  therefore,  is,  as  to 
the  purposes  of  this  statute,  to  be  considered  as  analogous 
to  sealing  in  common-law  conveyances,  and  the  same 
evidence  which  was  required  to  prove  a  sealing  at  the  time 
when  this  clause  was  passed,  was  considered  as  sufficient 
to  prove  a  signing  within  it.  Anid  as,  in  the  case  of  seal- 
ing, it  was  not  sufficient  to  prove  the  seal  to  be  that  of  the 
donor^  without  proving  the  semblance  of  sealing,  or  an 
acknowledgment  of  the  seal,  (the  latter  of  which  is  now 

^  Stcndioiue  v.  Evelyn^  3  182 ;  and  see  Doug,  fourth 

P,  Wms,  253,  edit.  ^^. 

^  Smith  V.  CodrcUf  2Ves.  ^  And  see   Stonehouse  v. 

466  ;  Grayson  v.  Aildfuan,  Evehn,  3  P.  Wms.  254. 

«  Ves,  464.    •  *  See  Pow.  Dev.  74. 

J  Gfyte  v.  Gryle,  2  Atk. 
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proved  by  proWag  the  signing  and  the  flemUance  of  seat*      J>Kns£, , 

ing,)  because  the  seal  might  be  forged ;  so  it  is  neccfssary, 

m  the  case  of  signing,  that  the  attesting  witnessed  to  a 

win  should  prove  the  actual  signing  by  the  testator,  or 

the  acknoidedgment- thereof  by  him,  because  the  signing 

mig^t  be  forged. 

With  respect  to  the  publication  of  the  will,  the  courts,  Publication  of 
in  oonstruing   the    statutes,  have  held,  that  since  the     ^  ^ 
publication  of  a  will  was  an  essential  part, of  it,' as  the 
law  stood  before  the  statiite .  of .  frauds,  and  there  was 
nothiBg  in  that  statute  to  take  it  away,  the  devisor  must 
still  do  some  act  declaratory  of  the  instrument  being  his    . 
will ;  but  any  act  or  declaration,  importing  a  solemn  intent 
in  the  testator  to  dispose  of  his  estate,  will  be  sufficient. 
TUs  was  held  to  be  the  law  by  Lord  Hardwicke,  in  the 
ease  of  JZoss  ▼.  Ewer'^i  and  in  support  of  that  opinion, 
his  Lordship  cited  the  case  of  Mr.  Windham,  of  ClearweU, 
which  occuned  in  the  Court  of  King's  Bench.    It  was  a 
trial  at  bar  on  the  will  of  his  unde ;  and  the  only  question 
was,  whether  the  testator  published  it?  for,  his  Lordship 
sdd,  there  was  no  doubt  of  his  having  executed  it  in  th^ 
presence  of  three  witnesses,  or  of  their  attesting  it  in  his 
pteseooe ;  which  showed  that  publication  was,  in  the  eye 
of  the  law,  an  essentia]  part  of  the  execution  of.  a  will, 
and.not  a  mere  matter  of  form.  f 

Bttt  no  particular  form  of  publication  being  necessary, 
delivery  as  a  deed  has  been  holdeft  to  be  a  good  puUica- 
tion  of  a  will  \  Thus,  where  the  witnesses  were  deceived 
by  the  testator  at  the  time  of  the  execution,  and  were  led  to 
believe,  from  the  lyords  used  by  the  testator  at  the  execu- 
tion of  the  instrument,  that  it  was  a-deod,  and  not  a  will ; 
for  it  was  delivered  as  hb -act  and  deed,  and  the  words 
^'  sealed  and  delivered'^  were  put^above  the  places  where 
the  witnesses  were  to  subscribe  their  names :  it  was  ad- 
judged by  the  court,  as  it  is  said^  for  the  inconveniences 

"  3  Atk.  156.  "  SVuLAbr.  125,  pL  13. 
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duii  Wight  arm  in  fiMnilieiSi  from  hanag  it  knoim  thi^t  n 
-  peiiiMi  had  made  bia  vill,  that  thia  vraa  a  «ii$«aMt^icecii- 
ligto ^  Soi if ike4^mboT  «hov  th^ wiU  mtp  tha mtMpsM, 
aaying,  '^  ihia  is  my  laat  will  wA  tentwoa^^''  or*  ^^  bow 
19  contained  my  l^t  will/'   tfw  i9  inffirigiM;,  vifitbpiit 

making  the  witneBses  privy  to  the  contentp  tbmN^f^  fm- 
YOided  the  vitnewes  be  9lalh  to  fnfre&§  ideiKiity  of  the 
Hfitiog;  thai  is  toaay,  that  tha  wdtiog  thoif^  ia  Iha^eiy 
aame  writing  wU<^  the  testator  in  hia  hfe^iima  ^Binned 
Iwfore  them  to  be  hia  wiU,  or  to  coatein  bia  last  wiU  tad 
ltMament^ 

A«4  a  pnUication  may  be  iafenreJ  fewn  ejnagnstancat, 
and  will  have  the  same  lorea  to  render  Ihe  inatmrnasattalid 
M  if  expressed  by  parol  dedamtioau  Thsui»  vheie  W. 
made  bis  wUl  of  real,  estate  in  his  owjs  haad^writiagy  and 
tirn  fyrm  i^attestation,  in  the  testator^s  hand,  ma ''  aigned, 
amiledp  published  and  declared  fiv  the  last  vill  and  teitir 
.  cQfiKit  of  the  aaid  IF.  ia  the  presence  of  n»/^  and  wm 
aignad  by  the  testatori  attested  by  three  witnaaaea.  To 
fvoire  the  wiU,  the  deyisae  i^odaced  one  of  the  tfamesah- 
Mfibing  witnesses,  who  deposed,  that,  upon  being  sent  far 
by  hw  jnaster,.eoteri«g  tbefoom,  hefi»and  him  aitting  with 
» tsMe  b^ora  him,  m  wi^b  warn  aoaas  papem  open  $  and 
that  bia  maat^  Mljed  him  and  the  eth^r  two  witaessts, 
and  desired  them  tQ  take  noti^ ;  and  Am  tMk  a  pen,  and 
.i|i  all  (heir  presenee,  signed  and  aealed  aanh  partaf  his 
Wifll  and  laid  both  the  said  parts  open  aad  nnfoldefl  bflbia 
Ihem  to  sfihaeiibe  their  names  aa  v]jtm3sse8,.wliiehtbe^ 
by  tiif  difeatinn  of  the  aaid  ff •  in  hie  pfeaeaae,  aad  in  the 
psaaeaea  of  eanb  oth^»  be  shewing  tfaam  aeaarally  where 
to  write  the^  Tymufg.  JBatfliie  aai4  W.  did  notdaelamer 
fnblisheilberpaitlobahiswiU,  oraoywhatitwaa.  Aod 
Mxt  JaatiM  Asp^vtn  a^as  of  opinioauihat  OlibM  wttnasses 
for  tba  4e!fandaot  were  imdited  by  the  jtiry)  diis  was  a 
4ne  ^taaentiw  within  the  atatat^  ^tld  a  anffi^nt  pab- 

®  Trimmer    y.     Jackson,        '  Swinb.  52 ;    Godolpb. 
4  Baiin'a  Bcc.  Lew,  117.        O.  L.  66. 
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iipatira;  wd  thf  jwry  fowd  iftgcortipgly  for  tba  defiandr     imdvub. 
antf.  — — 

Ai  the  ceremony  of  flpgaing  a  TviU  has  bam  /oonsideiied 
agaaabgooB  to  the  oereaiony  of  aealm^  a  deed,  00  the 
sokmBitf  of  publishing  a  will  seems  to  be  aoalogooe  to 
iht  oeremooy  of  delivery  of  a  d^t  It  appean,  indeed, 
nlher  extzaordinary  that  the  ftamera  of  fjie  deFiaiag  elaaee 
indiBftatate  of  fraude  ehovld  baye  omitted  requiriag  due 
sekaDity :  it  probably  arose  fixm  an  apptehension  tiiat 
jfcbe^mmony  pf  signing  reqnired  by  the  statute  would  be 
constrped  to  rnfan  an  actual  signing  by  the  testator,  ia  the 
fieamc^  of  ell  the  snbscribiag  witnesses ;  in  which  ease, 
it  should  seem,  there  would  have  been  no  necessity  for  the 
sdditien  of  any /iiirtber  ic^im^ony  to  seeing  the  testator  and 
amUfy  the  in8(yum(»^  aa  tba  whole  mast  then  hare  been 
ose  fistire  tiaasacti<Mi* 

It  is  necessary  ttst  the  whole  will  should  be  present  ait 
fte  time  of  ^ttestation ;  £Mr»  if  a  man  make  a  will  in  soTeral 
tm»  of  paper,  and  ^ere  ere  three  witnesses  te  the  last 
pa])er,  and  none  of  them  ever  saw  die  fiist,  this  is  not  a 
good  will'.  And  unless  there  be  positive  proof  that  the 
mtirefriUwaanotintheroom,  whether  it  was  so  or  not,  is 
s  (p^atMNi  of  feet  for  the  ponsidoratioH  of  the  juiy,  on  the 
psrtienlar  oireumstsnnes  of  Ihe  ease.  Thus,  where  it  was 
profed  that  C>  made  his  will,  eonsisthig  ot  two  sheets  of 
paper  all  of  his  own  hand-wiiting,  and  signed  his  name  at 
die  bottom  of  eaah  page ;  and  th^  he  also  made  a  codioil 
of  his  own  hand-rwriling  npon  one  aing^  sheet,  and  pfdled 
ia  ^,  showed  him  bolh  sheets  of  his  will,  and  his  ^gnature 
to  every  page  thereof,  and  told  him  diat  this  was  his  wffl ; 
asd  then  diowed  H.  the  codicil,  and  desired  falm  to  attest 
hodi  tim  will  sad  codicil,  which  be  did,  in  the  presence 
sf  the  testator,  and  inihe manner  appfsaring  upon  the  ihoe 

4  WaWr^.  WalH0,i^Bvan'n       '  3  Mod.  163 ;  1  Sq.  Ca. 
Ecc.  Law ;  and  see  Peate  v.    Al^.  403,  pi.  7.^ 
Oiig[/ey,Cem,  197. 
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of  the  infltniment,  and  then  went  out  of  the  room '.  V. 
and  X.  came  in  immediately  afterwards,  and  the  devisor 
'showed  them  the  codicil,  and  the  last  sheet  of  the  will,  and 
sealed  both  before  them.  C.  then  took  each  of  them  up 
severally  as  his  act  and  deed  for  the  purposes,  therein 
mentioned.  Then  the  witnesses  attested  the  same  in  the 
.testator's  presence,  but  never  saw  the  first  sheet  of  the 

.  «  ' 

will;  nor  was  that  sheet  produced  to  them ;  nor  was -the 
same,  or  any  other  paper  upon  the  table.  Both  the  sheets 
of  the  will  were  found  with  the  codicil  in  the  testator's 
bureau  after  his  death,  all  wrapped  up  in  one  piece  of 
paper;  but  the  two  sheets  of  the  will  were  not  pinned 
together.  And  Lord  Mansfield  delivering  the  opinion  of 
all  the  Judges  in  the  Exchequer  Chamber,  said  that  every 
presumption  ought  to  be  made  by  a  jury  in  favour  of  such 
a  vnll,  when  there  was  no  doubt  of  the  testator's  intention ; 
and  that  they  all  thought  the  circumstances  sufficient  to 
presume  that  tiie  first  sheet  was  in  the  room ;  and  that  if 
the  jury  should  be  of  opinion  that  it  vtras  then  in  the  room, 
they  ought  to  find  for  the  vrill  generally. 

The  fourth  ceremony  required  by  the  statute  is  the  sub* 
scription  * ;  and  to  this  it  has  been  held,  that  a  man  may 
make  his  will  in  several  writings,  and  at  several  times ;  and 
that  if  a  vnll  be  written  in  three  several  sheets  of  paper  not 
'  tacked  together,  and  subscribed  by  three  vritnesses  seve- 
rally, one  name  to  each  sheet,  this  would  be  a  good  will 
within  the  statute.  So,  if  such  loose  sheets  of  paper  are 
wrapped  up  in  a  clean  sheet  of  paper,  and  the  vritnesses  sub- 
scribe their  names  to  that  clean  sheet,  this,  it  is  said,  will 
be  a  good  attestation  of  a  will. 

The  next  doubt  that  occurred  on  the  construction  of  this 
act,  was,  on  the  words,  **  in  the  presence  of  the  testator; 
and  in  expounding  these  words  the  courts  have  held  the 

•  Bond  et  aL  v.  Seawell  agreed  by  counsel,  and  as- 
et  fl/.  3  Burr.  1773 ;  S.  C.  sented  to  by  Dolbein;  and 
Bkc.  Rep.  407, 422, 454.  see  3  Burr.  1775;   ^  ^^^ 

*  Cartn.  37 ;  3  Mod.  263, »  Com.  410. 


CH.  I.  §  Vll.]  CONVEYANCING.  \J^l 

words  **  ia  the  presence/'  as  synonymous  to  vnthin  the      PEVISE. 
viewi  and,  consequently,  that  if  the  witnesses  subscribe  ~ 

within  the  view  of  the  testator,  that  is  a  good  subscribing 
according  to  the  statute  of  frauds.  The  first  case,  in  which . 
this  point  came  in  question,  was  that  of  Sheen  y.  Glass* 
mk^'f  where  Sir  George  Sheers  being  sick  in  bed,  signed 
his  will  in  the  presence  of  three  witnesses,  but  (he  being 
very  ill)  the  witnesses  withdrew  into  a  gallery,  between 
which  and  the  chamber  where  the  testator  lav.  there  was  a 
lobby  with  glass  doors,  and  the  glass  broken  in  some  places ; . 
in  this  roo^m  the  witnesses  subscribed  the  will.  It  was 
proved  that  the  testator  might  h{we  seen,  from  his  bed 
where  he  lay,  the  table  in  the  gallery  on  which  the  wit- 
nesses subscribed,  through  the  lobby  and  the  broken  ^lass 
windows :  and  this  was  adjudged  a  good  will  to  p^ss  lands ; 
for  the  statute  required  attesting  in  his  presence  to  prevent 
obtrading  another  will  in  place  of  the  true  one,  it  was 
therefore  enough  if  the  testator  might  see,  it  was  not 
necessary  that  he  should  actually  see  the  signing :  .because 
if  that  were  the  case,  if  a  man  did  but  turn  his  back,  or 
look  oSj  it  would  vitiate  a  will ;  here  the  signing  waa 
within  the  view  of  the  testator,  he  might  have  seen  it,  and 
that  was  enough..  So,  where  the  testator  lay  in  bed  in 
one  room,  and  the  witnesses  went  through  a  small  passage 
into  another  room,  and  there  subscribed  their  names  on  a 
table  in  tlie  middle  of  the  room  and  opposite  to  the  door, 
and  bgth  that  door  and  the  door  of  the  room  where  the. 
testator  lay  were  open,  so  that  he  might  have. seen  them 
subscribe  their  names  if  he  would ;  that  was  held  sufficient, 
though  there  was  no  proof  that  the  testator  did  actually 
see  them  subscribe  '.  And  it  was  said  per  Cunaniy  that  if 
the  witnesses  subscribe  their  names  in  the  same  room 
where  the  testator  lies,  though  the  curtains  of  the  bed  be 
drawn  close,  it  is  a  good  subscribing ;  because  it  is  in  his 

"  SAeeivv.G/iuscocft,  2  Salk.        *  Daty  and  Nicholas  v. 
688;  Carih.  81 ;  1  Eq.  Ca.     Smith,  2  Salk.  395. 
Abr.  403,  pi.  8. 
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DSVIS&     power  to  see  thern^  and  what  is  done  shall  be  constraed  to 
'"'  be  in  his  presence.    And  in  a  case  where  a  testatrix  having 

gome  to  her  attorney's  office  to  execute  her  wiB,  but,  being 
astlimatieali  and  the  office  very  hot,  retired  to  her  carriage 
to  execute  it»  the  witnesses  attending  her;  and,  after 
having  seeft  the  execution,  they  returned  into  the  office  to 
soibBcribe  iti^;  the  Lord  Chancellor  was  of  opinion  that 
the  wiH  was  wett  executed,  the  carriage  having  been  put 
baak  to  the  window  of  the  office,  throti^  which  it  was 
swonsi  by  a  petaon  in  the  carriage,  the'  testatrix  nught 
hsve  seen  what  passed^ 

But  although  the  signing  be  in  a  room  or  chamber  im- 
mediately contiguous,  yet  unless  the  testator  be  in  a  posi- 
tion in  which  he  caU)  if  he  pleases,  without  chwging  his 
rituation^  see  the  Witnesses  subscribe,  the  will  will  be  void. 
Thus  whefe  a  wiU  was  svAscribed  by  three  witnesses,  and 
tke  testatrix  signed  it  m  their  presence,  but  they  did  not 
sldMCfibe  it  in  her  presence ;  she  signing  it  in  her  bed- 
chamber, and  they  sidbseribing  it  in  a  hall  where  it  was 
not  possibis  from  het  chamber  to  see  what  was  done;  the 
oourt  were  of  optnton  that,  as  to  the  devise  of  lancfis,  the 
latter  will  waa  void  for  this  defect  *. 

So  Where  ft  tei€At6r  duly  subscribed  his  will  in  Ae 
presence  of  three  witnesses,  but  the  witnefases,  fer  the  ease 
of  die  testator,  went  dowil  stairs,  into  another  room,  which 
was  out  ^f  the  presence  of  the  testator,  and  attested  the 
w^  there,  the  c^^tft  held  that  the  wiQ  waa  not  duly  exe- 
cuted */  And  tbm^h  the  retiring  of  the  vntnessed  be  by 
desiM  of  the  devisor,  it  will  make  n6  difference ;  for  the 
dttttod  WiU  fteverfihelesB  be  v^id  if  the  feHator  codd  not 
m^  ihtm  s^ri^rlbe  il :  as,  where  the  testactor  published 
hia  win  ifr  the  pi<esence  of  three  witnesses,  but  he  bein^ 
irfdc^  Weired  thett  to  go  into  the  next  room  to  subscribe 

^  CaMn  lr.  Hade,  i  Bro.  Comb.   156;    S.  C.   Show. 

Rep.  Cb.  gg.  89 ;  Ca.  T.  Hole,  aaa. 

»  ticcleston  v.  Petty,  al.  •  Bfoderick  v.  Broderkk, 

Speke,    Carth,    79 ;     S.  C.  1  P.  Wms.  239. 
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their  names,  which  they  did.     And  the  court  and  jury      devise. 
were  dl  of  opinion  that  it  waft  not  a  good  will  ^.  — — — i 

And  even  although  the  will  be  executed  in  the  same 
rooDa  where  the  tedtator  is,  and  who  may  see  it  if  he  please, 
yet  if  die  subscribing  be  done  in  a  clandestine  and  frau<» 
dolenl  manneri  the  devise  may  be  void  notwithstanding. 
For,  jMf  Macclesfield,  in  Longford  v.  -%re%  the  bare  sub- 
scriboig  the  will  by  the  witnesses  in  the  same  rooi!n,  does 
ncft  neeessarSy  imply  it  to  be  in  the  testator's  presence : 
for  it  iiftay  be  done  in  the  comer  of  Ae  room,  itta  clandes- 
tiae  ftauduktit  wcfcy,  and  then  it  will  not  be  a  subscribing 
by  tbe  witnesses  m  the  testator's  presence,  merely  becaose 
IB  Ae  dame  room.  And  the  law,  as  stated  by  Lord  Mae^- 
dMfietd,  seems  eonfofmable  to  the  decision  of  the  Court 
of  King's  Bench  in  the  befote-ttientioiied  ease  ef  Right 
r.  Friet^f  in  wUeb  the  court  held  that  corporeal  presence 
was  not  sufficient,  unless  there  was  likewise  mec^tal  know- 
ledge df  <he  fact.  That  it  was  usuid  in  precedents  of  wills  to 
stfjr,  (hat  the  witnesses  subscribed  «/  the  tequesi  tftMat&r^ 
that,  nideed,  was  not  expressly  required  by  <he  staitute, 
bot  tiie  pradtiee  showed  the  general  understanding*,  a«d 
tire  nature  of  the  thing  implied  a  request.  The  attes^ 
tation  in  t&e  testator^s  presence  was  as  essential  as  his 
signature,  and  all  must  be  done  while  he  was  in  a  eapaicity 
to  dispeee  of  his  property.  In  this  ease  the  testHtor  could 
Ttbi  know  whether  the  wiU  that  he  had  began'  to  sigiif  was 
that  which  Ae  wrEnesses  tfttesled ;  he  was^dead  to  all  pui^ 

ports  or  power  of  conveying  his  proper^  (i>. 

« 

^  Machell  v^  TempUf  2       ^  S^ht  y,  Ptice^  Doug^ 
Show.  a88.  fourth  edit.  241. 

«  1  K  Wms.  740. 


(1)  And  in  the  case  of  Hands  y.  James,  it  Was  deter- 
mined that  thte'  question,  whether  present  Or' not,- Wlis  a 
fact  for  the  cOtisideration  of  the  jury'  upon  sfl!  the  dvtuiti^ 
stances  of  the  case.  ,  Hands  V.  James,  Comytis,  53ft; 
Croft  y.  Pawktt,  2  Stra.  II09 ;  2  Eq.  Ca.  Ab.  765, pi.  »8. 
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What  a  suffi- 
cienb  subscrip- 
tion bj  tde 
witnesses. 


EliEMBNTS  OF  [BOOK  IF.    PAET  1. 

Many  questions  have  also  arisen  with  respect  to  the 
requisite  t^at  the  signing  of  the  testator  should  be  in  the 
presence  of  **  three  or  more  credible  witnesses/'  particu- 
larly as  to  what  shall  be  deemed  to  be  a  signing  by  three 
witnesses ;  and  whether  the  three  witnesses  must  attest 
and  subscribe  at  one  and  the  same  time,  or  may  attest  and 
subscribe  at  several  tim^s.    The  first  of  these  poinits  wajs 
first  brottghit  before 4he  comt  in  the  case  6fXea  y.  lAbb^; 
where  the  will  of  D*  was  signed  and  pu|>lished  by  him  in 
the  presence  of  two  witnesses,  viz.  W,  and  B.  who  attested 
and  subscribed  the  will  in  the  presence  of  the  testator. 
About  a  year  afterwards^.  D.  made  another  writing  or 
codicil,  which. was  signed  and  {mbKshed.  in  the  presence 
of  two  witnesses  only,  viz,  B.  who  was  a  witness  to  the 
will,  and  if.  who  wa&  a  new  witness.    And  by  which  he 
declared  that  his  will  should  be  ratified  and  confirmed  in 
all  things,  except  as  he  had  altered  it  by  that  vnriting, 
which  should  be  accepted  and  taken  as  part  of  hb  vnlL' 
At  the  time  of  making  the  codicil,  neither  the  first  will, 
nor  the  last  witness  thereto,  viz.  W.  was  present^  and  the 
codicjil  was  s^arate  and  never  anne^pd  to  the  will.    And 
upon  a  questipn^whether,  by  this  will,  signed  and  attested 
as  above,  the  lands  were  well  devised  within  the  statute 
of  frauds^,  the  court  held,  that  the  will  and  the  codicil 
'together  were  not  sufficient  to  pass  the  lands';  for  that 
the  statute  of  frauds  expressly  required  three  witnesses  to 
every  will  by  which  lands  are  devised ;  that  a  certain  me- 
thod was  pointed  out  thereby,  whii^h  every  person  in  making 
a  vnll  ought  to  pursue  to  prevent  fraud,  consequently,  those 
who  would  have  the  benefit  thereof,  ought  to  adopt  the 
means  thereby  prescribed,  which  was  not  done  in  this  case, 
because  H.  who  was  witness  to  the  codicil  only,  could  not 
thereby  become  a  witness  tp  the  will ;  and  Holt,  Chief  Justice, 


*  Lea  V.  Ubb,  Carth.  35; 
S.C.  Ca; T.Holt,  742;  S.C. 
Comb.  .174;  3  Mod.  .262; 
1  Show.  68. 


^  Ibid, 
s  Ibid. 
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argued  that,  if  lands  had  been  devised  by  the  codicil,  such      devise. 
dense  would  certainly  have  been  void,  not  being  suffi-  " 

cientiy  attested ;  because  one  of  the  witnesses  who  sub* 
scribed  the  will  was  in  nowise  concerned  touching  Ihe 
codicil,  and  one  of  the  witnesses  who  subscribed  the* 
codicil,  was  in  nowise  concerned  touching  the  will.  So 
wliere  /.  by  his  will,  which,  after  his  death,  was  found 
in  a  drawer  in  his  doset,  written  vdth  his  own  hand, 
and  signed  and  sealed,  but  not  witnessed,  devised  free- 
hold and  copyhold  lands,  and  afterwards,  as  he  lay  on 
liis  death-bed,  made  a  writing,  which  he  caUed  a  codicil, 
to  be  annexed  to  his  last  will,  and  was  attested  by  four 
witnesses,  but  his  will  was  not  then  produced*^;  and  on 
a  question  whether  this  will  was  duly  executed  according 
to  the  statute  of  frauds,  it  was  held,  that  the  will  not 
being  executed  according  to  the  statute  of  frauds,  could  * 
not  be  valid  to  pass  the  freehold  lands,  and  that  it  being 
taken  notice  of  in  the  codicil,  would  not  mend  it;  for 
the  codicil  might  be  executed  in  another  room  for  aught 
that  appeared^  and  the  witnesses  thereto  see  or  know 
nothing  of  the  will. 

Again,  where  the  Earl  of  Bath,  having  made  his  will  in 
1684^  ^  1701  ^^^^  ^0'^  seven  persons,  and  told  them, 
"  he  aent  for  them  to  be  witnesses  to  his  will,"  and  some- 
times ''  to  be  witnesses  to  the  republication  of  his  will  V 
and  then  took  a  codicil,  dated  15th  August  1701,  in  one 
hand,  and  the  will  in  the  other,  and  said,  '^this  is  my  will, 
whereby  I  have  settled  my  estate,  and  I  publish  this  codi- 
cil as  part  thereof,"  and  then  signed  the  codicil  (which 
lay  apon  the  table  with  the  will)  in  the  presence  of  the 
witneases,  who  subscribed  in  his  presence.  By  this  codi- 
cil  he  devised  in  these  words :  ''  whereas  I  heretofore 
made  my  will^  dated  11th  October  1684,  which  I  do  not 
intend  wholly  to  revoke^  but  in  regard  to  the  many  acci- 
dents and  alterations  to  my  family  and  estate,  I  by  this 

*  Attwnty  Gen.  v.  Barnes    Chan.  151 ;  2  Vem.  597. 
^  d.  Prec.  Chan.  270 ;  S.C.        ^  Penphrase  v.  Lard  t^u- 
Gilb.  Rep.  Eq.  5 ;  3  Rep.    down^  cited  Comyns,  384. 

▼01.  V.  L 
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DEVISE,  executed  his.will  in  December  1 7351  in  the  presence  of  two 
■— ■— *"~"^  witnesses,  who  attested  the  same  afterwards  in  his  pre- 
sence; in  the  year  1739,  he  with  his  pen  went  over  his 
name  in  the  presence  of  a  third  witness,  who  subscribed 
•his  name  in  his  presence  and  at  his  request ;  and  on  a  ques- 
tion,  whether  this  was  a  due  execution  of  the  will  under 
the  statute  of  frauds  and  perjuries,  per  Lee,  Lord  Chief 
Justice,  this  case  depends  upon  the  words  of  the  statute ; 
the  requisites  in  the  statute -ure,  that  the  three  witnesses 
shall  attest  the  signing ;  but  it  does  not  direct  that  the 
three  witnesses  shall  all  be  present  at  the  same  time.  His 
lordship  said,  diat  there  had  been  no  determination  as  to 
this  point.  That,  in  the  case  of  Cook  v.  Parsons,  the  tes- 
tator's signing  was  held  good  enough,  though  it  was  not 
before  three  witnesses  at  the  same  time:  and  the  court 
only  doubted  whether  the  testator's  barely  owning  the  sub- 
scription to  be  his,  before  one  of  the  witnesses,  was' good; 
but  there  was  no  doubt  as  to  the  validity  of  the  will,  from 
the  execution  at  different  times.  Here  was  the  oath  of 
three  attesting  witnesses ;  this  was  the  degree  of  evidence 
required  by  the  statute,  and  the  same  credit  was  given  to 
three  persons  at  different  times  as  at  the  same  time.  That 
the  court  could  not  carry  the  requisites  further  than  the 
statute  directed;  the  act  was  silent  as  to  this  particohur; 
it  would,  therefore,  be  making  a  new  requisite :  the  sign- 
ing was  the  same  act  reiterated ;  the  testator,  in  the 
principal  <^ase,  went  over  his  name  again,  and  declared  it 
to  be  his  last  Will,  and  judgment  was  given  against  the 
heir  at  law  (1). 


« 

(1 )  But  it  is  to  be  observed,  that  though  the  execution  of 
a  will,  where  the  testator  signs  in  the  presence  of  one  wit- 
ness and  afterwards-  in  the  presence  01  two,  or  where  the 
witnesses  sign  at  three  several  times,  be  sufficient  to  pass 
lands  by  the  statute,  yet  it  is  the  safest  way  to  execute 
the  will  in  the  presence  of  all  three  witnesses;  because 
there  may  be  great  tlifficulty  in  the  proof  where  the  testator 
signed,  if  the  witnesses  attest  and  subscribe  separately* 

And  if  the  witness  or  witnesses  who  subscribed  by  them- 
selves 


CR.  1.  §vn.]  CONTSYANCINO.  X^g 

The  next  and  last  word  egsential  in  the  construction  of'     nsviSE. 
thisdanseof  the  statute  is  the  word  '*  credible,"  as  applied  ^ 

to  the  witnesses.     Upon  which  three  points  have  been  witniw^^  ° 
made. .  First,   what  persons  are  '' credible"  witnesses, 
within  the  meaning  of  the  act.    Secondly,  whether  non^ 
credibility  can  be  putged  by  any  matter,  ex  post  facto,  so 
as  to  establish  a  will,  the. witnesses  to  which  are  not  ere-- 
dible  at  the  time' of  its  execution.     And  thirdly^  whether,, 
blowing  that  witnesses^  not  credible,,  cannot  be  admitted 
to  pio?e  their  own  devises,  they  may  nevertheless  be  let 
iato  prove  other  devises  wherein  they  have  no  interest. 

Tbe  first  case,,  that  with  respect  to  who  are  such  wit- 
nesses as  are  described  by  the  word  "  credible,"  in  the 
act,  was  tliat  of  HiUiard  v.  Jennings  f,  where  one  of  the 
witnesses  to  a  devise  of  lands  was  a  devisee  in  the  will. 
Upon  which  it  was  held  by  the  court,  that  the  will  was 
not  executed  according  to  the  statute  of  frauds,  for  that 
the  intent  of  the  act  was  to  prevent  frauds  as  well  as  per- 
juries; which  intent  would  be  evaded  if  the  devisee  should* 
be  admitted  to  be  a  vdtness,  for  he  being  a  party,  in- 
terested; niight  be  induced  to  use  fraud ;  and  it  was  said, 
Aat  the  statute  appointed  three  witnesses,  &c.  to  the  end' 
that  the  transaction  might  be  in  such  a  solemn  and  noto- 
lioiis  manner  that  they  might  see  that  the  devisor,  beings 
infim  as  well  in  understanding  as  in  body,  as  all  men 
generally  in  extremis-  were,  did  not  suffer  any  imposition  ; 
but  that,  if  persons  who  could  not  give  evidence  of  their 

■ 

^HiUiard Y.Jennings,  Com.    Carth.  514,  but  more  ac*- 
Rqi.gi ;  S.C.  1  Freem.510;    curate,  1  Lord  Raym.  505. 
Ca.B«R.  T.  W.  3,   376; 


selves  should  die,  it  would  be  difficult  to  prove  the  will ; 
for  proof  of  the  hand-writing  could  not  be  admitted  where 
there  were  4iving  witnesses  to  the  will,  and  they  could  not 
prove  the  subscription  of  the  third  witness  who  was  dead. 
Besides,  if  any  of  the  witnesses-  in  such  case  swear  that 
the  testator  veas  not  sane,  or  either  of  them  deny  his  own* 
hand-writing,  great  difficulty  may  incur  in  establishing  a.^ 
win  so  circumstanced. 
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DEVISE.      subscription,  should  be  admitted  to  be  credible  mtnenes, 
^   it  was  to  admit  so  many  dead  lettera  to  be  witoessei ; 
which  entirely  evaded  the'  inlentioa  of  thb  act. 

Jt  having  been  decided,  in  tike  above  case,  that  penoDs 
anyway  mt0re8ted,  as  well  as  persoBS  nindeied  incosir 
petemt  by  crimes,  were  not  within  the  description  of  cib- 
'  dibie  witnesses,  the  next  question  agitated  was»  whether 
non*credibUity  could  be  purged  by  anjy^  matter  ex  pod 
facto.  Thid  point  was  brought  before  the  Court  of  King's 
Bench,  in  the  case  o{  Holdfast  on  the  demise  oiAm^ty  v. 
Dowsing'^ f  which  arose  on  a  special  verdict  on  an  eject- 
ment ;  and  the  facts  therein  stated,  material  to  the  present 
question,  were  as  follow:  3'.  devised  the  lands  in  qnestioh 
to  A .  for  life,  &c.,then  he  charged  all  his  real  and  personal 
estate  with  fumnities  and  legacies ;  and  particularly  aridi 
an  annuity  of  20  /.  per  annum  to  £.  the  wife  of  JEf.  for  Uife, 
and  to  her  separate  use ;  and  also  gave  a  legacy  of  loi. 
each  to  H.  and  his  wife.  To  this  will  there  wei;e  thise 
witnesses  who  subscribed  their  names,  whereof  H.  was 
one.  They  were  all  living,  so  likewise  was  die  wife 
ofH.  The  devisee,  before  and  at  the  trial>  made  ^'tenfa' 
to  H.  of  ao  L  for  his  and  his  wife's  legacy^  which  iie  re* 
fosed  to  accept,  and  ^ooe  legacies,  at  'the  time  di  ihe 
trial,  were  not  discharged.  This  cause  was  ^duw  tqaes 
argued  at  the  bar ;  at  length  the  opinion  of  the  oouatwas 
delivoied  by  Lord -Chief  Justice  Lee.  His  loidship  flaid, 
that  the  right  to  deviae  depending  upon  powers  ^ea  by 
atatutesy  they  must  all  be  considered  together,  as  creafiiig 
one  general  pariiamentary  rule,;  the  peiticnla»  iof  which 
were,  that  it  must  be  in  writings  signed,  and  there  must 
be  an  attestation  of  three  credible  vritnessea,  in  f he  pi:e- 
sence  ,Qf  the  devisor.  These  were  ohecka  intrQ4uf<e4  0 
prevent  men  fioom  being  inposed  upon,  and  mrltMAly«Mavlt 

^  Hol^iisi  V.  JOowsisig^  2  but  no  diviaioni;    s^  piso 

Strange,  1253 ;  and  see  *  Prifiev.  Lloyd,  1  Yes.  503  9 

Ves.  g03,   S.  C.  where  on  3  Ibid.  874 »    Brifgraix  v, 

-    appeal  the  judges  differed.  Winder^  2  Ves.  jw- 636. 
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ftat  t^  witnesses  who  were  required  to  be  cre<}ible/  should      SfiviSE* 
not  be  such  as   claimed  a  bene&t  by  the  will :  diat  if  the 
tender  shoold  be  equal  to  the  payment  of  the  two  mcxiey 
ItpfiJLes  (as  it  was  not)  yet  the  aimuity  charged  upon  the 
estate  deFised  would  still  subsist;   and,  though  itwiis 
chaiged  both  upon  the  real  and  personal  estate,  and  the 
personal  (which  was  not  found  to  be  sufficient)  would  be 
tbe  &8t  fimd,  yet  it  was  for  H/b  advantage  to  enlarge  thp 
fuad,  by  talking  in  the  real  estate ;  and,  at  law,  the  hus- 
baad  must  be  considered  as  benefiting  by  the  annuity, 
tkott^  j;iven  to  the  wife's  separate  use ;  for  it  was  his^ 
moMf  the  moment  it  was  paid  into  her  bauds,  or>  if  not, 
it  eassd  him  in  point  of  maintenance.    It  had  been  ob- 
jected, that  nothing  vested  until  the  death  of  the  devisor,, 
and  that  therefc^e,  at  the  time  of  the  attestation,  he  had 
BO  interest.    But  the  answer  was,  that  he  was  then  under 
tbe  temptatiofi  to  coQimit  a  fraud,  and  that  was  what  the 
parliament  uatended  to  guard  t^gaiAst*    Another  way  thajt 
it  had  been  attempted  to  be  supported  was,  that  it  mig)|t 
be  rmd  as  to  tiie  lyonuity,  but  good  as  to  the  devise ;  which 
iras  grounded  upon  an  expression  in  Cartbew's  report  of 
HUMMrd  V*  Jmmngf,  tfiat  the  will  was  void  qitoad  the 
defile  of  twd^  to  the  plaiutiff.    9vut  that  whoever  rea4 
flat  will  £Bom  ^  racord,  would  see  that  there  weiip  no 
otb^  lamb  ^e^rised,  voA  theraCbie  it  m^as  equal  |x>  sayipg 
iims  v<^4  M  ^  wy  pssiMilg  of  l^ads;  and  that  it  wa^ 
propsr  t9  c^^fine  t)^e  i^alii^ty  of  it  to  }ands,  becauae  aa 
topsBMOfi  isstf^e  '^  )vas  certainly  a  good  will.    That  a 
oQotrsiy  constw>tjiffi  would  ope^  a  dpor  Ao  iiaud.    It  was 
igread  jtbat  .this  ^a^  could  J9ot  hie  equonined ;  haw  then: 
roha  Aat.cn^^^  witi^ess  that  ti^e  statute  required? 
Ike  tma  4ipie  of  his  credibility  w^  ttm  time  of  attestat^^ 
Qtbenriae  a4nbsaq«en|b  infsn^y,  ^hich  ^e  (testator  lu^w 
Vi^iia%  o&  wxm^d  avoid  his  will.    T^  the  Digest,  lib.  28^ 
^i}L^ft>  jPe  tetfibfa;,  sui$cripii(me  ei  s^ms,  was  ex« 
Pftt8:  CondUionem  testium  tunc  impkere  debemus  cum  stg- 
"0^1  wm  mortis  tempora ;  and  so  was  the  Code,  lib.  6, 
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IHBVI8£.      tit.  23,  I.  1.    The  coutt  therefore  held,  that  this  was  not 

,  a  good  attiestation  of  a  will  of  lands. 

Previous  to  the  case  of  Anstey  v.  Dowdngf  it  had  been 
usual,,  in  cases  of  money  legacies  to  witnesses,  to  admit 
them  upon  payment,  or  a  release' ;  a  practice  which  ap* 
pears  to  have  sprung  up  from  the  like  proceeding  in  the 
spiritual  court,  where  the  release  will  make  a  witness;  but 
it  had  never  prevailed  so  far  as  to  admit  a  release  or  pay- 
ment to  restore  the  witness  where  he  was  a  real  devisee ; 
so  fiir  from  it,  that  the  case  of  HilUard  v.  Jennings  passed 
always  for  law  without  a  murmur  \  but  after  the  true  prin* 
ciple  of  the  statute  of  frauds  came  to  be  thoroughly  dis- 
cussed in  the  case  of  Anstey  v.  Doumng^  the  practitioners 
took  the  alarm.  It  then  became  obvious  that,  if  the  Court 
of  King's  Bench  were  right  in  their  principle,  that  no  such 
practice  could  be  introduced  as  to  devises,  but  as  it  was 
apparent  that  the  validity  of  many  just  wills  would  come 
in  question,  unless  some  remedy  was  administered  in  time, 
the  legislature  were  applied  to,  and,  by  act  of  parliament, 
attempted  to  ease  the  evil,  without  in  any  degree  weaken- 
ing the  statute  of  frauds.  ' 
25  Oeo.  %  c  6.      For  this  purpose,  in  order  to  remove  the  doubts  which 

had  arisen,  who  were  to  be  deemed  legal  witnesses  l¥ithin 
the  intent  of  the  29  Car.  2,  c.  3,  s.  5,  it  was  enacted  by 
the  25  Geo.  2,  c.  6,  **  that*  if  any  person  shall  attest 
the  execution  of  any  will  or  codicQ,  to  whom  any  bene- 
ficial devise,  legacy,  interest  or  appointment  of,  or  affect- 
ing any  real  or  personal  estate,  other  than  charges  on 
lands,  tenements  or  hereaitaments,  for  payment  of  any 
debt  or  debts,  shall  be  thereby  given  or  made,  such  de- 
vise, &c.  shall,  so  far  only  as  concerns  such  person  at- 
testing the  executionof  such  will  or  codicil,  or  any  person 
claiming  under  him,  be  utterly  null  and  void ;  and  such 
person  shall  be  admitted  as  a  witness  to  the  execution  of 
such  will  or  codicil,  within  the  intent  of  the  said  i^^t,  not- 

« 

'  Swinb.  Wills.  •  Sec.  1 . 
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witbstandmg  Boch  device,  tuo.  mentioiied  in  sudi  will  or      DE¥ISB. 
codicfl/' 

And%  ''  that  in  case  by  any  will  or  codicil,  any  lands, 
tenements  or  hereditaments,  shall  be  charged  with  any 
debt  or  debts,  and  any  creditor,  whose  debt  is  so  charged, 
ihall  attest  the  execution  of  such  will  or  codicil,  every 
such  creditor,  notwithstanding  such  charge,  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  codicil, 
in^  the  intent  of  the  said  act." 

And  that "  ''  if  any  person  shall  attest  the  execution  of 
any  will  or  codicil,  to  whom  any  legacy  or  bequest  shall 
be  thereby  gi^en,  whether  charged  upon  lands,  tenements 
or  hereditaments,  or  not,  and  such  person  before  he  shall 
giTe  his  testimony  concerning  the  execution  of  any  such 
win  or  codicil,  shall  have  been  paid,  or  have  accepted  or 
rdeased,  or  shall  have  refused  to  accept  such  legacy  or 
bequest,  upon  tender  made  thereof,  such  person  shall  be 
admitted  as  a  witness,  to  the  execution  of  such  will  or 
eodicil,  within  the  intent  of  the  said  act,  notwithstanding 
inch  legacy  or  bequest/' 

This  statute  was  not,  however,  it  seems,  sufficiently 
comprehensive  in  its  terms,  to  include  every  possible  cir- 
comstancefirom  which  a  bias  in  the  mind  of  a  witness  might 
be  presmmed.  For  cases  held  to  be  out  of  the  purview  of 
this  statute,  soon  occurred,  which  rendered  the  further 
diacnssion  of  the  point  of  credibility  necessary. 

Thus  on  a  special  verdict,  in  the  case  of  Wyndham  v. 
Ctoisynd*,  it  appeared  that  W.  C.  after  devising  certain 
parts  of  his  real  and  personal  estate,  charged  the  residue 
thereof  with  the  payment  of  all  his  just  debts,  legacies 
and  encumbrances.  The  wiU  and  codicil  were  duly  exe- 
cated  in  the  presence  of,  and  subscribed  by  three  wit- 
neases,  two  of  whom  were  attomies  at  law,  to  wh<mi  the 
testator  was  iildebted  for  business  transacted,  and  the 
third,  the  apothecary  who  attended  him  in  his  illness^  and 

*  Sec.  2.  ^  Wyndham  v.  Cheiwynd, 

"  Sec.  3.  1  Burr.  Rep*  414. 
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mhone  hffi  was  dkcbarg^d  hf  Ihe  «zeeiitas  before  ius  ejoA* 
"  minaiion  in  the  cause.    Upon  these  fects  the  qaeBtkm 
was,  wbether  4hese  f^per  iivjiidngs,  or  «iiAer  of  them,  were 
or  were  not  diiijr  oxeeated,  %o  a«  to  fMss  lands.    This  dbr 
pended  npon  ^o  questions  f  ¥iaA,  wfcedier  4lke  faiits>  sb 
stated,  did  maihe  these  interested  wknesses,  mad  render 
them  not  erediMe ;  Secondly,  if  4M>,  whether  die  aufaan^ 
quent  circumstances  did  not  pemoiKO  Ao  ohjeclion,  and 
re-establish  their  credibility.    After  the  eoait  had  lakos 
'  some  time  to  oonsider  of  it,  they  dl  agreed  that  the  wHl 
was  ddiy  attested  by  three  credible  witnesses.  *  Aad  l4ad 
Mansfield  delivered  a  very  olabomte  judgmeqt,  in  vbich 
he  took  oecasicHi  to  cmter  very  foUy  into  Ae  discussiOB  of 
die  meanmg  of  tiie  word  ^*  credible^  in  tlie  staiate  qf 
frauds ;  which  ius  lordrfiip  eonadered  as  capable  Df  beiiig 
eonferred  on  an  interested  witness  by  paymentor  ^nleaae. 
But,  in  a  subseq«ent  ease  ',  it  m  eteted,  that  I#or4  M^iib- 
field,  previous  to  his  delivenBig  bis  opimon  in  ithe  laafc^ 
jmealioned  ease,  4eelared,  that  it  was  his  own,  ^nd  ha 
was  personally  answerable  for  all  its  evross ;  4he  jffdfpmsaA 
of  fbe  court  'being  general,  that  they  4ield  lbs  wiH  duly 
ezeonted aocordkig ^tothe statute.    Aad thoieasa, in tnslh, 
appears  to  teHl  fairly  within  the  second  section  iof  liieaMt^ 
wittiout'need  of  any  particulu'  wgimienta  to  a«pport  tihe 
opiiti<m  of  tk»  oovity  fi>r4t  is obsepmble,  Ahtitfbesa  is  an 
essential  difference  in  the  worttig  ctf  tbi^t  dause  ikiillki 
stajtnte  of  Ae  sg  €ho.  a,  e.  6,  which  provides  far  the  oase 
Of  %»rifs,  and  that  whioh  providesfor  4be  ease  of  ^t^iko9^ 
vAioae  debts  aoe  €lMLrged>upon4andB>or  beveditanieate^^nr^ 
m  thefonoier  csase,  no  provision  bas  ^b^n  4nade  far  par* 
aoBs  ^ose  interests,  though  ariMng  under  wills  4if  lands, 
are  not  ^hnmediate  as  4egataes,  but  oafy  ^oaseyential^ 
instsMes,  theMfere,.  ^  4faat  nature  still  lunudn  m  4ha 
sane  nrtate  as  dtey  were  in^ revious^o  4ie  statuta^Jtba 
tsKSeo.'a.   ^Beoause  flmt  4iet4ieing  jsa  eaplandtory  Urn, 

"  IiOrdC|n|de9t;Aigu.4ni)oe  v.  K^riey,  Pow.Itev.  igo. 
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it4:aiiaat  he  e,ifwnMided  by  any  atrtiatd  jconatnictioii,  bnt 
miBt  opente  aococding  to  Hie  .expreat  letter,  jiinoe,  otlnr*  ' 
vke,  if  any  constonolioD  could  be  iiiade  agaiiMtliM  exprnss ' 
letter  of  tlie  expoekion  made  by  pailiamenty  4heae  ivrauld 
be  no  end  of  enrponnditig.    But  in  .the  hitter  XMse,  a  fe-> 
nenl  dkuge,  ae  well  as  a  parltcalar  dkarge,  ^  piqrmant 
of  ddbtB^  aeeafts  «qaafly^witliia  tiie  letter  and  ^apint  of  Am 
skatote;  m  the  former  case,  Ae  worde  ofiiieittalale^aeey 
'' af  any  p^moin.  Sec  to  whom  any  beneficiid  de^e,  &e 
(eaceqH;  diaogea  on  lands  or  hereditaments  Ceht  peymevtiof 
(lebts)  is  thereby  ^y«n  x>r  made,  &c.  each  de^se^  tee.  ao 
hx  as  jaoneems  enoh  person,  Sec.  ahall  be  inoid.^  So  tbotAe 
aholeofllie  danse  refers  to  an  immediate  legatee,  and  not 
to  one  'wboae  interest  is  not  direct,  but  oonaeq^ential ;  4>iit 
iadie  Jatfttf  jclanse,  die  voids  are,  ^  in  'Oase  by  any  ^viSy 
(u.  any  lands,  8cc.  be  chacged  wkh  anyJebts,  andany   . 
eieditor  «dioae  debt  is  vso  charged,  hartli  attested,  Acp 
«8iy  such  cBoditiHrahall  be  admitted  as  a  ^lieitRess  to  4be 
aeoQj&m  of  such  will  4Nr  codicil/'    The  case  of  WjfnSmm 
?.  ChttwjfMij  therefore,  appears  to  oome  expresriy  within 
tke  htter  provision  of  die  %^  Qeo.  a,  c«  6,  as  to  caediteni 
vilB^asef  ,  whose  debts  ore  cSia^sged  on  lands  'Or  beMdi^ 


Ihis  point  of  credibility  ^rats  again  agitated,  in  die  case 
of  Aiir  on  the  demiae  of  Kindmm  v.  Ktney^  whidh  capaa 
lufcre  die 'Gouit  of  Oommon  PJeas  on  a  special  case  upon 
i&  ejeetment ' ;  in  uAich  it  was  held  by  Olive,  Badrarat, 
aadflould,  againstdte  opinion  of  Piratt,  Ohief  Justice,  diat 
ainteeaa,  iaeompetent  at  die  dmecf  attastMMOf  anight 
paige  luinaelf  irfiiarwasds  aiduir^  td^aae  or  piq^ent,<and 
bioow  eempetent  >by  idttsnle  of  iaw. 

%mi  tbeie  loaaea,  whadh  kme  aiiaen  leaf  eoting  Aaa 
qatsijan  of^eaedib&ity.of ^irfteeates,  thi^  authoiitiaB  stand 
ihos:  l4rd  Chief  Ji^rtic^  iiee, -and  three  paiaaa  iadgee'of 

'  Dot  on  dem.  Kindvm  v.  Kersey  \  5  (Qep.  2,  cited  4  Bum's 
^  L.  93 ;  and  Pow.  Dev.  130, 


\ 
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DETlSB.      tha  court  at  that  period,  with  Lord  Oan^en,  and  such  of 

""  the  Judges  of. the  Court  of  King's  Bench  as  differed  with 

Lord  Manfield  on  the  general  point,  support  the  doctrine, 

that  credibiUty  has  the  same  meaning  as  competency,  must 

exist  at  the  time  of  ^attestation,  and  cannot  be  dispensed 

¥rith  or  supplied  by  any  ex  post  facto  procedure ;  Lord 

/      Mansfield,  and  the  Judges  of  the  Court  of  King's  Bench, 

who  agreed  with  his  lordship,  together  with  the  three 

puisne  Judges  of  the  Court  of  Common  Pleas,  who  sat 

with  Lord  Camden,   were  of  opinion  that  competency, 

according  to  the  rule  of  law  at  the  time  when  the'witnesses 

were  called  upon  to  prove  their  attestation,  was  sufBci^it. 

But  to,  those  Judges  who  entertained  the  former  opinion 

upon  this  point,  we  may  certainly  add  the  legislature  at 

ft 

large,  who  by  the  explanatory  law  of  the  25  Oeo.  s,  have, 
.^  in  all  cases  to  arise  subsequent  to  the  4th  June  1752, 
precisely  adopted  that  exposition.;  for,  although  the  sta- 
tute has  said,  as  the  case  was  questionable  previous 
thereto,  wills,  executed  before  the  time  limited  therein,  shall 
not  be  rendered  invalid  by  reason  of  .a  mistake  in  con* 
struction ;  and  that,  therefore,  to  effectuate  such  wills,  the 
common  law  method  of  supplying  credit  by  an  ex;  pott  facto 
act,  as  a  release  or  payment,  shall  be  sufficient;  yetas  to 
all  wills  to  be  made  after  that  time,  the  legislature  have 
expressly  said,  that  no  man,  not  competent  at  the  lime  of 
attestation,  shall  by  any  subsequent  act  becdme  credible 
at  the  time  of  examination,  by  enacting,  th^t  to  render  all 
men  credible  at  the  time  of  examination,  any  act  to  make 
them  incompetent  at  the  time  of  attestation  shall  be  void*. 
But  a  legatee  may  be  a  witness  agednst  a  will ;  for.  the 
reason  that  a  legatee  is  not  a  witness  for  a  will  being,  be- 
cause he  is  presume  to  be  partial  in  swearing  for  his  own 
mteiest ;  it  follows,  that  a  legatee,  when  he  sweais  against 
a  will|  swears  against  his  interest,  and  so  is  the  strongest 

*  And  see  d  Ves.  jun.  636. 
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eridence  *.     And  so  if  it  stand  indifferent  to  the  witnesses,      DEVISE, 
whether  the  will,  under  which  they  are  legatees  and  to 
which  they  are  witnesses,  be  valid  or  not,  the  witnesses, 
thoughlegatees,  are  credible. 

Thus,  where  the  devisee  having  made  a  will,  in  1746,  of 
his  whole  estate  real  and  personal,,  charged  with  debts 
and  legacies,  in  which  the  three  subscribing  witnesses 
had  legacies;  all  three  released  ^  The  testator  had  also 
made  a  former  will,  1744,  attested  by  three  disinterested 
persons,  under  which  the  three  subscribing  witnesses  to  the 
will  of  1 746,  would  have  had  the  same  legacies.  A  bill 
being  brought  in  Chancery  to  have  the  latter  will  estab- 
lished, it  was  contended,  that  notwithstanding  the  will  of 
1744,  (which  the  testator  had  revoked  as  he  thought' 
effectually,  and  might  probably  have  cancelled)  it  was 
a  benefit  to  the  witnesses,  at  the  time  of  subscribing,  to 
have  a  legacy  under  the  latter  will.  But  the  Lord  Chan- 
ceSor  was  clearly  of  opinion,  that  these  were  good  wit- 
nessefe ;  for  at  the  death  of  the  testator,  it  was  indifferent 
to  them  which  will  prevailed ;  and  his  lordship  declared 
the  will  of  1 746  to  be  well  proved. 

An  infamous  person  is  not  a  competent  witness  to  a. will 
under  this  statute.  Thus,  where  the  question,  on  a  special 
case  reserved  at  the  assizes,  was,  whether  a  person  who. 
before  the  time  of  attestation  had  been  indicted,  tried,  and 
convicted  for  stealing  a  sheep,  and  was  found  guilty  to  the 
Talue  of  ten-pence,  and  had  judgment  of  whipping,  was  a 
sufficient  witness  within  the  statute?  the  whole  Court  of 
Common  Pleas  were  clearly  of  opinion,  after  three  argu- 
ments at  the  bar,  that  he  was  not  a  competent  witness ; 
and  laid  it  down  as  a  rule,  that  it  was  the  crime  that 
created  the  infamy  and  took  away  man's  competency, 
and  not  the  punishment  f9r  it  *. 

*  Oxendon    v.     Penerice,  Camd.  Arg.  21. 

2  Salk.  6gi,  pi.  5.  *  Pendock  v.  Mackender, 

^  Lord  Ailesbury^E  case,  4  Bum's  Ecc.  Law,  93. 
cited  1  Burr.  Rep.    497 ; 
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DB?ISK» 

VIII.   TmB   MB^ANS    by   which    a    WllL   MAY    FAIL  OF 

TAKING  Effect. 

A  DEVISE,  though  constituted  in  the  manner  which  has 
been  described  in  the  preceding  part  of  this  chapter,  may  be 
prevented  from  taking  effect  from  various  circumstances ; 
some  of  which  originate  from  defects  apparent  on  the 
fieice  of  the  instrument,  others  from  collateral  matters,  or, 
to  speak  in  technical  language,  dehon  the  will.  Of  the  first 
kind  is  any  uncertainty  or  repugnancy  ia  the  words  of  the 
will  itself,  which  may  arise  either  from  an  obscurity  in  the 
description  of  the  thing  devised,  or  of  the  interest  therein, 
or  as  to  the  general  intent  of  the  devisor;  these,  in  legal 
language,  are  termed  patent  ambiguities.  Under  this  branch 
also  we  may  include  limitations  that  fail,  from  being  formed 
to  attain  objects  wlMch  the  policy  of  the  law  forUds  the 
effectuating.    Cases  of  the  second  kind  are,  where  will 
fail  of  effect  by  reason    of  uncertainty  or  repugnancy 
arising  out  of  facts  existing  independent  of  the  will;  as 
when  doubts  arise  as  to  which  of  several  persons  or  things, 
in  themselves  similar  and  respectively  answering  the  de- 
scription used  in  a  will,  the  will  was  intended  to  apply » 
these   are,   in    technical    language,   termed  latent  am- 
biguities. 
^  tender  this  head  of  a  devise  failing  of  effect,  may  Kke- 

wise  be  ranked  cases  in  which  a  will  becomes  inoperative 
by  reason  of  the  testator's  performing  or  satisfying  it  in 'his 
life-time ;  also  those  where  a  devisee  waives  the  benefit 
of  a  devise ;  and  cases  of  fraud  by  breach  of  trust ;  likevrise 
firaudulent  devises,  under  the  statute  3  &  4  W4  &  M. 
c.  13. 

&o  cases  where  wills  fail  of  effect  by  reaaon  of  revoca- 
tion, whether  positive  or  implicative,  fall  properly  under 
this  branch  of  Our  subject. 
DcTiie  Toid  for      As  to  the  fitst  of  these  circmnstaneee,  it  is  a  fide  uiii« 
uoccfftiiotj  Ac  ygjgjjiy  adopted  in  the  construdttMof  WBh,  thin  whenM«f 
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there  is  aa  irreconcileaUe  aneertainty  or  repngnanoy  in  DEVISE, 
the  diepoeitioa  made  by  a  testator  of  his  real  propetty,  the 
title  of  the  heir  at  law  shall  be  preferred  to  all  others ; 
becanee^  where  a  court  cannoit  find  words  in  a  will  which 
either  expressly  or  by  necessary  implication  denote  the 
testator's  intention  beyond  the  possibiUly  of  a  doubt^  the 
ndet  of  law  directing  descents,  which  are  certain^  must 
prevail,  and  cannot  be  superseded  by  an  uncertain  devise. 
Thus  one  ground  upon  which  Lord  Hobart  decided  in 
Cotmden  and  CierJ^B  case,  was  that  the  clause,  '^  that  the 
Jaod  dioiild  be  to  the  right  heirs  of  the  testator's  nam^ 
and  posterity,  part  and  part  alike,''  made  the  lirill,  then  in 
diricusttOB,  repugnant*  uncertain  and  insenjrible ;  for  if  the 
heir  were  preferred,  that  would  be  an  entail,  and  then  none 
Qorid  Bhaae  with  him :  and,  if  the  testator  meant  that  all 
that  were  males  of  the  name  and  posterity  shoidd  take 
together,  <hen  the  effect  of  the  word  heirs  must  be  rejected, 
and  the  sons  should  take  equally  with  their  fatther '. 

Uncertainly  and  repugnancy,  apparent  upon  the  face 
of  a  win,  may  be  either  in  respect  of  the  application  of  the 
\fords  of  the  will  to  the  thing  devised,  or  to  the  quaiktity 
of  interest  therein^  meant  to  be  devised,  or  to  the  person 
described  by  the  devise.  With  respect  to  the  first  of  thesoi 
the  case  of  RUe  v.  Aiwieit,  bBxAb  an  instance*.  Theie  J. . 
seisedm  fee^  devised  aH  his  fitoekold  land  tc^his  wife  for  hf^ 
yearn,  tec  and,  by  codkil,  added,  **  that  if  any  of  his  tlire^ 
sons,  W«  D.  or  /•  £ed  before  ^  five  yeais  were  out  of  the 
freehdd,  theft  to  be  equally,  dfivided  between  those  of  hi» 
sons  that  should  be  then  living,^  and  no  mention  of  land# 
was  made  in  the  eodicil.  W.  and  D.  di«d  within  ftte  yelM, 
leaving^hiB  wife  etitrini  with  a  diild*  iUld  the  quetitiovir 
between  tUs  child^  who  was  heir  at  iMr  to  Ibe  tes€aler| 
aad  I;  the  surviving  brother,  wai^  ao  to  the  aj^lieatiott  of 
the  n^otoda  kt  the  codicil;  whether  they  refeifrcd  to  Atf 

*  Hob.  34 ;  Moore,  860.  •  Ride  v.  Atwicke,  i  Keb. 

6§a>  5'fi4t  778*  pl*  9« 
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DEVlStE.      freehold,  and  gave  it  to  the  surviving  brother,  so  as  that  he 
was  to  have  the  whole  for  life,  or  whether  they  referred  to 
the  five  years  term,  requiring  the'  freehold  to  be  divided 
upon  the  death  of  either  of  the  sons  within  the  five  years. 
When  after  much  discussion  and  different  opinions  in  the 
Judges,  the  Court,  on  different  grounds,  decided  in  fiivour 
of  ibe  child  of  D.  who  was  heir  at  law.    But  Keeling, 
Chief  Justice,  and  Hyde,  Justice,  were  of  opinion  that  the 
codicil  was  uncertain  and  derogatory,  and  so  void.  So  where 
P.  seised  of  two  messuages  in  fee,  having  issue  two 
sons,  JR.  his  elder  son,  and  N.  his  younger  son,  and  four 
daughters,  E.  M.  0.  and  A.  made  his  will,  and  thereby 
devised  his  two  messuagei^  to  N.  his  younger  son,  and  he 
to  have  30/.  per  annum  for  his  maintenance  for  ten  yean 
aft^r  the  death  of  his  grandfather,  the  residue  of  the  profiits 
during  *  that  time  to  be  applied  for  raising  portions  for  his 
daughters ;  and,  if  N.  died,  then  the  estate  that  N.  had^  to 
go  to  his  four  daughters,  share  and  share  alike,  and  then 
the  testator  devised  in  these  words,  ''  and  if  it  shall  please 
God  ALL  my  sons  and  daughters  die  without  issue,  then 
to  my  sister  and  her  heirs,"  8ic.    The  devisor  died^  then 
the  grandfather  died,  and  then  N.  entered'  upon  the  lands, 
and  died  without  issue.  .  Afterwards  the  four  daughters 
entered  and  were  seised,  and  one  took  husband,  had  issue, 
and  died,  and  the  husband  claimed  to  be  tenant  by  the 
curtesy^.    The  question  was,  whether  the  daughter  took. 
Buoh  an  estate  as  entitled  her  husband  so  .to  be  ?  it  vras 
agreed  that  N,  had  but  an  estate  for  life,  and  that  the  words 
share  and  share  alike^  made  the  daughters  tenantsr  in  com- 
mon for  life,  and  that  the  word  estate,  as  used  here,  carried 
no  interest,  but  was  only  a  description  of  the  land,  &c. 
Th^  doubt,  therefore,  was, .  whether  the  daughters  took  an 
estate-tail  by  implication  upon  the  last  clause  in   the 
vnll  ?^  and  the  Court  were  unanimous  that  they  did  not. 
And  Herbert,  Chief  Justice,  in  delivering  the  opinion  of 


V.  Warren,  Skin.  a66 ;  S.  C.  a  Eq.  Ca.  Abr.  357. 
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the  court,  said,  that  they  would  favour  wills  in  their  expo- '  DEVISS. 
sition  as  fiur  as  they  could,  but  where  they  were  so  uncer*  "" 
tain,  that  the  intention  could  not  be  coUected,  they  ought 
to  fiul  for  their  uncertainty.  That  here,  the  testator  might 
have  several  intents ;  for,  he  might  intend  that  the  daugh- 
ters should  have  the  estate  but  for  life,  and  then  that  the 
sons  should  have  it ;  and  upon  their  death  without  issue,  that 
thedaaghters  shouldhave  it;  or  hemight  intend  thatthesons 
should  have  anestaie-tailafter  an  estate-tail  in  thedanghters; 
or  that,  after  the  death  of  the  daughters,  it  should  descend 
to  the  sons  in  fee,  and  if  they  died  without  issue  to  the 
inue  of  the  daughters ;  and  if  his  sons  and  daughters  died 
without  issue,  that  he  might  limit  a  fee  after  to  his  sister. 
Though  there  was  a  fee  before,  he  might  so  intend.  It  was 
quite  uncertain  what  the  devisor  intended  ;  and  therefore 
this  dause  was  void  for  the  uncertainty,  and  there  was 
estate-tail  in  the  daughters,  and,  by  consequence,  no 
tenancy  by  the  curtesy. 

But,  if  the  thing  devised  be  clearly  described,  an  error 
in  words  of  demonstration  added  will  not  vitiate  the  devise. 
Thus,  where  B.  seised  in  fee  of  two  houses  in.il.  the  one 
called  the  Comer  House,  in  the  tenure  of  B.  and  of  N.  and 
of  another  house  thereto  near  adjoining,  in  the  tenure  of  H, 
(which  was  the  hoq^  in  question)  devised  his  house  called 
the  Corner  House  in  A.  in  the  tenure  of  B.  and  H.  to 
J.  S»  in  fee,  upon  condition  that  the  same  be  new  built, 
according  to  the  covenants  between  me  and  B*  C.  >.    The 
question  was,  whether  the  house  in  the  tenure  of  H.  ad- 
joining to  the  comer  house,  should  pass  or  not  ?  et  per 
Curiam,  the  comer  house  only  passed  by  the  wiU,  and  not 
the  house  adjoining, in  the  tenure  of  H» — because,  although 
the  comer  house .  was  not  in  the  tenure  of  H.  but  a  mi3'* 
prision,  yet  the  devise  was  good,  for  it  was  sufficiently 
ascertained  before,  viz.  the  comer  house  in  A.    And  the 
addition  in  tenure  H.  although  it  were  not  in  his  tenure, 

«  B/flgiie  V.  Gold,  Cro.  Car.  447i473;  S.  C.  W.  Jones,  379. 
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but  Was  a  mistake,  was  but  surplusage,  a&d,  fdthoii^ 
false,  should  not  vitiate  the  devise ;  because  tbe  devise  was 
of  a  thing  certain  at  the  first,  and  should  be  expotnded 
according  to  the  intent  of  the  parties  as  apparent ;  and 
the  case  was,  they  said,  the  stronger  here  by.  reason  of  the 
covenant  to  re^dify  the  comer  house,  and  not  the  other* 

So  a  devise  may  be  void  for  repugnancy.  As  if  one  give 
lands  to  two  women  and  their  heirs  of  their  bodies  sub  hoc 
forma,  that  she  that  survives  tenebit  Mam  dktam  terram 
integram  to  her  in  tail ;  or  give  to  a  man  and  his  wife  lo  /. 
'  annually  to  them  during  their  fives,  and  if  the  husband  die 
first,  then  the  wife  to  have  but  5/.  of  the  16  2.  In  both 
these  cases,  the  latter  provisoes  are  void,  because  they  axe 
repugnant  in  themselves  to  the  estates  in  jointure^. 

With  respect  to  uncertainty,  as  to  the  person  described 
by  the  devise,  it  is  agieed,  that  if  the  person  of  the  devisee 
be  absolutely  uncertain,  the  devise  wffl  be  void.  Thus,  if 
^one  devise  land  to  the  two  best  men  of  tbe  White  Towers; 
this  dcrnsie  is  void,  for  these  are  not  persons  known,  ind 
thete  is  no  certain  intectdment  to  be  coiiected  from  the 
>  ivords  of  such  a  detise  ^  So,  if  a  devise  be  to  one  of  the 
sons  of/.  S.  he  having  seteral  sons ;  the  devise  is  toid  for 
uncertainty,  and  cannot  be  made  good  ^.  And  if  a  num  devise 
to  twenty  of  the  poorest  of  his  kmdred ;  tins  is  void  for 
the  uncertainty  who  may  be  adjudged  the  poorest  K  Again, 
where  a  man,  having  three  sons,  and  being  seised  of  lands 
in  three  counties  in  fee^imple,  made  his  wiO,  and  thereby 
devised  one  parcel  of  his  land  in  one  county  to  Im  ridest 
son,  another  parcel  in  another  county  to  his  second  son, 
and  another  parcel  in  the  third  county  to  his  third  and 
youngest  son ;  and  devised  further,  that  if  any  of  his  sola 
did  die,  dien  the  one  of  them  should  be  heir  unto  the 


^  See  a  Anderson,  is. 

*  Fitzherb.  Dev.  7  ;  49 
'  Edw.  3 ;  2  Anderson,  12. 

^  Per  Tracy,  2  Vem.  624, 
6^5;  and  Sir  T.  Rayni.  82 ; 


S.  L.  oer  Bridgm.  Ch.  Just. 

'  nibk^s  case,  1  Rol.  Abr. 
6og,  D.  1 ;  and  see  Scrvp^s 
case,  6  Rep.  55. 
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oilier*.  The  fiither  died,  and  theft  the  eldest  son  died,  devise. 
harug  iwae  a  aon ;  and  the  question  was,  who  should  now 
]ian  the  land  wMch  the  eldest  son  had,  whether  his  son, 
bebg  his  heir,  or  his  two  brothers,  being  the  uncles  ?  and, 
by  Fenner,  WSKamB,  Croke  and  Yelverton,  Judges,  the 
win  is  good  to  the  eldest  son,  and  his  issue  shall  have  the 
fauod:  and  the  subsequent  clause  in  the  will,  after  the 
paitxeidar  devises ;  viz.  **  that  the  one  shall  be  heir  to  the 
otiier,''  is  repugnant  in  itself  to  the  other  part  of  the  will, 
and  therefore  void  in  law ;  for,  by  the  first  clause,  the 
ddest  son  has  the  inheritance  and  an  estate  for  life  in  his 
part  in  possession,  and  a  fee-simple  in  reversion  in  the 
odier  parts,  and,  by  the  last  clause,  it  is  not  certain  what 
iisae  shall  have  it ;  and  judgment  was  given  for  the  issue 
of  the  eldest  son  itgainst  the  two  surviving  sons.  But  if  a 
man  have  three  sons,  and  devise  one  part  of  his  lands  to 
the  second  son  in  tail,  and  the  other  part  to  the  third  son 
in  tail,  and  that  neither  of  them  should  sell  any  part,  but 
that  each  should  be  heir  to  the  other,  and  die ;  in  that  case, 
if  one  soti  die  without  issue,  his  part  shall  not  revert  to 
the  eldest  son,  but  shall  remain  to  the  other  son :  for  these 
Words,  *^  thoEt  each  shall  be  heir  to  the  other,''  imply  a  re- 
maindef,  being  in  a  will  which  shall  be  intended  and 
adjtidged  according  to  the  intent  of  the  devisor*.  And 
so,  in  RttmbUdon  v.  HamUedotfn  cade,  where  H.  the  hiher, 
devised  to  his  eldest  son  Blackacre,  to  his  second  son 
Whiteacre,  «nd  to  Ms  third  son  Oreenacre  in  tail ;  and 
foithet  willed  that,  in  case  any  of  his  said  sons  died  with- 
out issue,  then  the  survivor  to  be  each  other's  heir.  The 
ddest  son  died  ^without  issue ;  and  the  question  was, 
whether  one  or  both  the  surviving  brothers  should  have 
Blackacre?  And  the  court,  on  the  first  hearing  the  case, 
Was  ia  great  doubt ;  but  it  was  afterwards  holden,  that 

"  Wood  V.  Ingenole,  8th  Baker^n  case,  cited  i  Bulst. 

Jac.  1  Buhrt  61 ;  S.  C.  Cro.  63 ;  and  s6e  Saville,  ga,  93. 

Jac.  260,  ill  repotted ;  see  "  Bro.  Abr.  tit.  Dev.  38  ; 

PoUexfcn,  48a  ;  S.  L.  Hill  v.  7  Ed w.  6. 
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JD£VIS£.      the  surviving  brothers  were  joint-tenaDtey  and,  althou^ 
"~  the  word  survivor  was  in  the  singular  number,  yet,  in 

sense,  upon  the  whole  matter^  it  should  be  taken  and  con- 
strued as  in  the  plural  number;  and  the  survivor  should 
be  each  other's  heir,  meaning  each  suFvivor^ 

And  where  one  devised  in  these  woidfr^  viz.  ''  I  give 

-and  bequeath  one  half  of  my  lands  to  my  wife,  and  after 

iier  death,  I  give  all  my  lands  to  the  heirs  male  of  any  of 

my  sons  or  next  of  kin^*;''  one  question  was,  who  was 

xlescribed  by  the  latter  words  of  this  clause  ?    And  Hales 

*  argued,  that  this  devise  was  void,  because  it  was  uncertain ; 

for  the4ntent  of  the  devisor  did  not  appear.     It  appeared 

'  -not  what  heir  male  should  have  the  land,  whether  the  heir 

,male  of  his  son,  or  the  heir  male  of  his  next  of  kin,  for  the 

words  were  disjunctive.    Et  per  Roll,  Chief  Justice,  the 

'  intention  of  the' testator  here  is  coca  et  ncca,  and  senseless, 

and  cannot  be  known  ;  and  we  ought  not  to  frame  a  sense 

^pon  the  words  of  a  will  where  we  cannot  find  out  the 

testator's  meaning.      And  Jerman,  Nicholas  and   Ash, 

-Justices,  were  inclined  to  that  opinion.    Bat  a  devise  is 

never  construed  absolutely  void  for  uncertainty,  but  from 

necessity ;  for  if  these  be  a  possibility  to  reduce  it  to  a 

certainty,  the  devise  is  good.    Thus,  where  one  seised  in 

^fee  of  a  house  at  Ludgate,  devised  the  same  "  to  5.  and 

his  brothers  successively  for  their  lives,"  and  the  testator, 

after  mentioning  another  matter,  went  on  and  said,  ''  And 

4UI  for  my  house  at  Ludgate,  I  do  not  leave  it  to  S.  nor 

his  brothers  afore  to  be  entered  on  and  enjoyed  till  one 

ononth  after  their  marriages^."    5.  at  the  time  of  making 

the  will  had  two  brothers,  R,  and  O. — S,  was  the  eldest, 

JS.  the  second,  and  O.  the  third  son;  R.  died  in  the  life- 

^  Hambledon  v.  Bamble*  240 ;  -2  Danvers,  514,  pi.  4, 

don,  30,  31,  32  Eliz.  1  Leon,  but  no  decision. 

166;  S.C.3 Ibid. 262 ;SaviI]e,  «  Ongley  v.  Peak,  2  Lord 

92,  93;    Crp.    Eliz.    163;  Ravm.  1312;  10  Mod.  103; 

Owen,  25.  2  £q.  Ca.  Abr.  358 ;  8  Vin. 

.  '  Beal  V.  Wyman,  Styles,  Abr.  tit,  Dev.  D.  Ca.  19- 
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time  of  5.  and  O;  and  the  question  was,  whether  this  was      riEVisi^ 

a  good  deTise,  or  void  for  uncertainty  ?   And  it  was  argued 

against  the  devise,  first,  that  it  was  void  for  uncertiuntyr 

by  reason  of  the  word  successively  not  showing  which' 

ahooldtake  first  and  which  second  in  succession :  secondly, 

Ihat  the  condition  in  relation  to  marriage  made  it  more^ 

uncertain ;  for  till  marriage  none  could  take ;  and  'suppose* 

the  second  brother  had  married,  and  neither  of  the  other 

two,  wha  must'  have  taken?  Certainly  none  of  them ;  for; 

if  he  that  was  married  should  take  first,  then  that  would 

oyerthrow  the  other  construction  of  successive,  that  the- 

oldest  ought  to  take  first,  and  th^n  the  second,  and  then 

tlie  third.*    Sed  per  Mam  Curiam,  the  will  was  good  and' 

certain  enough ;  for  being  in  the  case  of  brothers,  the  oom- 

mon  law  was  a  guide  to  the  exposition  of  the  word  suc-^* 

cessiFe ;  viz.  that  the  eldest  should,  after  bis  marriage, 

enjoy  it  first  for  his  Ufe,  then^the  second,  and  then  the^ 

tbird ;  and  the  court  agreed  that  the  clause  about  marriage 

made  no  alteratioB  in- the  exposition  of  the  will,  but  only 

added^a  restriction^  the  devise,  which  before  was  general. 

And  therefore  ll&at,  if  the  second  son  hdd  married  before* 

the  eldest,  yet  he  could  not  have*  taken  by  this  devise; 

And  if,  from  eiroumstanoes  existing  independent  of  ""ar  UncertajntT 
wiD,  the  person  of  the  devisee  be  rendered '  absolutely 
uncertain,  the  devise  will  be  void;  As'ir one  devise  an« 
estate  to  his  son,  and,  on  inquiry,  it'  turn  out  that  he  has 
several  sons;  this  devise  is  uncertain  for  want  of  the  tes-* 
tator'spointing  out  which  son,  and  consequently  the*  estate' 
goes  to  the  heir  at  law,  which  is  the  eldest.  So,  if  one 
devise  land  to  his  son  John  generally,  and,  upon  inquiry, 
it  torn  out  that  he  has  two  sons  of  that  name,  if  no  proof 
can  be  made  of  the  devisor's  intent  as  to  which  son  he 
meant,  the  devise  is  void  for  uncertainty ;.  because  the  law 
win  not  make  the  one  or  the  other  by  constructibn  inherit-. 

able;  for  neither  the  elder*  son  shall  have  it  by  course  of 

1.  *  ' 

law,  because  tte  elder  need  not  have  9n  addition ;  nor 
shall  the  younger  have  it  by  construction,  by  reason  the 

M  3 


]^  BUMS>'T8  OF  [BOOk  IV.   VART  1. 

0EVISE.      father  need  not  have  liaited  &e  land  to  €ke  Met,  am  ike 
—^-"'^  Imiij.  after  the  death  of  the  father  would  have  deeooi  Aed  to 

the  elder.    And  therefore,  for  want  of  {)roof  of  ssch  intent, 
the  will  is  void '. 

So,  also,  if,  from  circumstances  exiatmg  indepemknt 

of  the  win,  it  bee<me  absolutely  uncertain  what  land  the 

testator  meant  to  devise,  it  seems  &e  de^rise  will  be  Toid. 

As  if  one  devise  his  manor  of  £•  to  A.  mid  Us  hm»,  and 

it  turn  out  that  he  was  seised  of  the  manors  of  Qieat  JB. 

aoid  Little  R.  or  Nor&  R.  and  South  JR.  and  no  proof  can 

be  adduced  to  show  which  manor  he  m^utt*.    Bi^  if  the 

devise  were  of  one  of  the  testator's  manors  of  it.  Aeo  Ifee 

devisee  should  elect  which  manor  he  would  hsfve  ^ 

What  cTidence      Before  we  ^t  this  head  of  a  will's  fidhng  to  talte  eflfeot 

*^'"i!!iii^uocer-    ^  veftsou  of  Uncertainty  respecting  the  intention  of  the 

taintj  in  a  wiu.  testator,  it  may  be  proper  to  notice  what  evidence  in  :ad- 

missible  to  explain  such  uncertainty. 
OfpuoicTi.         Every  instrument  in  writing  consists  oi  two  parts; 
dcDce.  niatter  of  fact,  and  matter  of  construction  of  law  ^    Hie 

one,  namdy,  matter  of  fyct,  may  be  aveived  by  the  pasties 
uiAerested  in  the  instrument,  and  is  triable  by  jorore^ 
the  other,  namely,  matter  in  kw,  is  to  be  discussed  by  die 
court  only  before  the  same  is  brought  in  question,  which  is 
to  decide  according  to  the  language  appearing  apdn  the 
face  of  the  instrument,  without  tefeienOe  to  any  pand 
evidence  to  explain  it  \  From  hende  proceedib  tbe  ^ml^ 
that  parol  declarations  of  testators  offesed  in  mdenc^  to 
oontrol  their  instructions  conveyed  to  writing  in  their 
wills,  .whether  of  real  or  personal  estate,  (for  the  law  is 
tlie  same  in  both  cases,  if  the  value  exceed  what  is  allowed 
to  pass  by  parol ;)  or  to  give  an  impolt  to  tbrir  language 
which  it  would  not  otfierwise  heitr,  were  ftom  4he  tine 

'  Cheneys  case,  5  Rep.        »  See  8  Rep.  155. 
58,  b.  «  See  Brett  v.  'Bigden's 

!  ?*^'  r^  *^**^'  Plowd.  346 ;  13d  res<rf. 

See  Bftconfs   Maxims,    Cro.Jac.  145,  Mooie,  ann ; 
^  ^-  Cheney's  case,  .fi  Rep.  ^8. 
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Aast  viDs  weie  required  to  be  in  wniJmg,  jc^onai jkered  m      BxyiUL 
not  Mnisflihle  nespectiiig  them.   And  aiace  the  statute  of  " 
ftaude  and  pfir)iBiieS|  the  reasoa  agaiiut  admitting  8u<^h. 
mrntfLmce  is  become  atiU  qoBe  obvious  aaddecisiye^. 

Pwol  declaimtioiis  of  a  teatajtor  niajr  apidy  to  the  device, . 
or  to  the  peiaoa  of  the  devisee;  ia  either  case  they  air§ 
e^fuiOB^  jfladmiiMiible.  I  shall  firatjeall  the  atteotipn  of  the 
Deader  to  the  tnBtances  wbidi  occur  ia  <mr  law^bpolLs  re*: 
speftiag  paK>l  defsbratioiBs  aa  to  the  devise  itaelf ;  %i|d 
onooadij!  to  svdii  aa  ace  to'  be  laat  with  respeetiiig  fl^iph 
declaialiQiia  as  ito  the  pezaon  of  tbcdefiaee. 

iSnrt,  aa  to  pat ol  deolanitionB  sespectuog  tiie  pdfiort  of  P&roi  dcdarm. 
a  dome,  it  was  detetmiiied  in  CAeney's  caae,  ivb^e  one  ^J^^"^^ 
densed  heceditaaients  to  H.  his  aon,  and  to  the  hci^s  of  his 
body,  ti&e  remainder  to  T.  C.  of  TF,  aad  to  the  heirs  foale 
efbis  body,  onconditioa  ^  thatheortliey>^  wy  ^th^p, 
should  not  aUen,  diacontinae,  .&c/'  that  T'  P.  I^eijir  general  ^ 
af  thedaviaor,  dioukl  n<^  be  Deceived  t9  prove  by  Wjitnei^fei} 
that  it  was  the  intent  aodmeauing  of  tl|§  ipmor  ip  in- 
dhide  his  aon  and  heir  within  those  W9^  Pf  j4^  ^n4itinn 
<«  he  orthey/'  and  not  meteiy  to  i^^tmpt  2".  C.  and  his 
heiisapafe  of  Us  bo^>%ihose  WS9^  *•  1^  wh^^  gr^iod* 
&ther,  mortgagee  of  lands^  purchased  to  himself  the  equity, 
of  ^edemptioQ  thereof^  and,  having  two  sons^  the  elder  of 
whom  had  dii^l^l^ged  ^hissi  the  grandfather  and  the  port- 
gagor  joined  in  a  cooweyance  to  T.  his  youngest  son ;  b«t 
theise  was  no  ^consideration  or  truat  expressed,  and  the 
grandfather  continued  in  posses^oi^  leased  the  sajque, 
received  the.  rents,  and>by  his  last  will,  devised  the  lands 
to  T.  but  expressed  not  for  what*  estate,  and  died.  Upon 
a  question,  whether  this  purdiase  was  intended  as  an  ad- 
vfrncenvefxt  jTpr  the  aon,  or  as  a  trust  for  the  gxandfather  I 
tibe  evidenQB  of  two  persona,  diat  the  grand&ther^s  dii^sction 
was  to  devise  to  T.  and  his  heirs,  was  ^ven,  not  with  a  > 
view  by  Buqjh  parol  declaration  to  enlarge  the  effect  of  the. 

T  SeeaP.IKms.  136, 137,       '  C/ien^s  case,  5  Rep^ 
141  ^  1  Yes.  63 ;  2  Ibid.  217.    58 ;  33  EUz. 
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DBVISE.  will,  bat  as  an  evidence  of  the  trust  and  intent.  Bat  the 
'^"'^'-'''''^  court  held,  that  this  was  a  trust,  and  that  the  parol  proof 
would  not  alter  the  case*.  So  in  the  case  of  Toufirs  ▼• 
Moor  \  the  plaintiff  endeaTOuring  to  have  the  wiU  ezplaiiied 
^ '  by  depositions  of  witnesses,  touching  what  die  testator  de- 
clared, and  the  instructions  he  gave  for  the  drawing  of  his 
will ;  the  court  said,  that  devises  of  land  must  be  in  writiiig, 
and  they  could  not  go  against  the  act  of  parliaikient.  And 
one  reason  given  in  Vernon's  caae%  why,  if  a  man  devise 
land  to  his  wife  for  term  of  her  life  generally,  it  could  not 
be  averred  to  be  for  the  jointure  of  the  wife,  and  in  satis- 
faction of  her  dower,  was,  that  the  whole  will  concerning 
lands  ought  to  be  in  writing,  and  no  averment  ought  to 
be  taken  out  of  the  will  which  could  not  be  colleoted  firom 
the  v^rds  contained  in  the  will  (i).  And  where  C.  devised 
lands  to  die  trustees  and  their  heirs  \  upon  trust  to  take 
the  profits  for  three  years,  and  if,  within  the  three  years, 
there  happened  a  mairiage  between  G.  and  W.  who  was 
then  ten  years  of  age  and  his  heir  at  law,  then  to  IF.  for 
Ufe,  remainder  to  her  first  son,  8cc.  and  if  the  marriage  'did 
not  happen,  then  the  remainder  to  F.  in  tail.  The  marriage 
with  G.  did  not  take  effect,  but  W.  manied  another  person 

*  ElKot  V.  Elliot,  2  Chan,    i  Lord  Raym.  438 ;  S.  C.  1 
Cas.  231,  July  1677.  Lut.  7^4 ;  1  Eq.  Ca.  Abr. 

*  Tou>er$  V.  Moor,  2  Vem.    sio.  May  1717. 

g8.  ^  Bertie  J.  FaulUand,   1 

^  Veman^s  case,  4  Rep.  Salk.  232;  S.  C.  2  Yem. 

4,  6 ;    Mich.  14,   15  Eliz. ;  333 ;  Hil.  9  Will.  3,  1698. 
S.L.  Lawrence  v.  DodioeU, 


(1)  Sednota.  Lord  Somers  was  of  opinion,  that  such  an 
averment  might  be  admitted  in  equity,  and  decreed  accord- 
ingly ;  but  his  decree  was  reversed  by  Wright,  Lord  Keeper, 
and  tiiat  reversal  affirmed  in  Dom.  Procerunu  But  the 
reason  of  that  affirmation  is  said  to  have  been,  that  it  had 
been  determined  at  law.  So  qtuere,  how  it  would  have 
been,  had  the  case  come  on  first  in  equity?  1  Lord  Raym. 
438  \  but  see  GotUng  v.  Warburton,  Cro.  Eliz.  128,  coni. 
where  expressed. 
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of  equal  fiunily^  fottmie  and  penon.  And,  on  a  Inll  bron^t      OSYIBB. 

by  W,  and  ber  hosband  to  have  the  estate,  aaggarting  that  *^ 

she  ought  not  to  be  injuied,  hanng  done  all  ahe.ooaldto 

bring  about  the  manriage,  eridenoe  frompapem,  letters 

and  8a3ring8  of  the  testator,  was  offered  to  provre  his  intent 

in  the  will  was  not  that  it  shonld  be  in  G/s  pow^r  to 

make  her  forfiHt.    £r  per  CtfrJam,  consisting. of  Chief 

Justice  TVeby,  Lord  Quef  Justice  Holt,  and  Lord  Somers, 

these  collateral  papers  and  all  parol  proof  as  to  what  the 

testator  declared  or  intended,  cannot  be  taken  notice  of 

to  influence  the  conslniotion  of  the  wHl;  lor  that  wo^ 

be  to  let  them  in,  and  make  them  part  sA  the  will  itsctf ; 

and  by  the  statute  of  frauds  and  perjuries,  every  paitiof 

a  win  must  be  in  writing.    And  before  that  statute,  when 

a  win  was  in  writing,  no  collateral  proofii  by  papers  or 

words  could  be  admitted,  because  a  will  was  a  complete 

and  consummate  act  of  ntself*. 

And  in  the  case  of  Stndit  v.  Jjaiiji  FaulkUmd  ^  where 
the  doubt  arose  on  what  was  meant  by  a  testator,  (who 
having  a  reversion  in  fee  expectant  upon  an  estate  in  tail 
male  in  himself  and  his  heirs,  in  part  of  his  lands,  and 
which  would  take  effect  in  possesion  if  he  bad  not  a  son, 
and  having  a  fee-simple  in  other  parts  of  his  estate),  after 
other  devises,  devised  "  idl:  other  his  lands,  tenements  and 
hereditaments  out  of  settlement,"  and  then  dded  without 
issue.  And  letters  of  the  testator,  and  other  evidence  of 
his  declarations  and  discourse  were  offered  to  prove  what 
was  the  testator's  intention  by  these  words,  ''  all  other^  &c. 
out  of  settlement."  But  it  was  agreed*,  that  this  kind  of 
endenoe  could  not  be  admitted;  for,  where  a  will  was 
doubtful  and  uncertain,  it  must  receive  its  construction 
from  the  words  of  the  will  itself,  and  no  parol  proof  or  de- 
.  daration  ought  to  be  admitted  out  of  the  will  to  ascertain 

*  And  see    Bnmley    v.    hmi,  3  Chan.  Rep.  98 ;  and 
Jeffries,  Prec.  Chan.  138.        see  1  Vcs.  231. 
'  Strode  V.  Ijody  Fautk-       >  3  Chan.  Rep.  94. 
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]ME¥ISB.      it ;  for^  if  it  migfat,  Aen  mani^ige  settieiaents  or  purchaBes 
"'^'"'""**  mt^t  be  defeited  twenty  yean  alUr  tb^  were  made,  hy 

mdk  parol  proof  atarted  vp^ 
Parol  dedan-        Seeondly,  r^i^eotiiig  the  perwm  of  the  densec.    It  «aa 
tio^pectb«  ^^  .^  ^^  ^  BiffM%  oaae^  that  a  teaUtor's  aayii^ 

to  T.  B.  <to  whose  ftther  he  had  deviaed  all  Aelanda  and 
tenemeBta  ia  question;  bat  who  djed  dunng  the  life  of  die 
testator),  lihat  he  (T.  B.)  ahould  be  faia  heir,  and  ahoolA 
have  all  the  lands  apd  tepements  vriiiph  H.  B.  his  father 
dhoald  have  had  by  the  testator's  last  will,  if  he  had  su- 
vired  the  devisor,  was  of  no  effect  in  law^  a&d  tiiat  no 
aegard  oagfat  to  be  paid  to  it,  inaamuoh  as  it  waa  not 
written  in  his  wifl ;  for  Ae  statoles  of  3s  and  34  fLau  £, 
ga;ve  liberty  and  authority  to  everyone  to  devise  ina  ianda 
by  bis  last  will  and  testament  in  writing.  In  which  case, 
att  that  could  make  a  devise  effeotoal,  oaglrt  to  be  in 
writing;  and  if  that  which  was  in  writing,  waa  not 
sirficient  to  make  the  lands  pasa  without  the  w^mls 
spoken  to  T.  B.  the  son,  then  it  followed  that  the 
erfystantial  matter  fdiieh  ehoidd  make  the  land  paiyi  was 
not  written,  bat  rested  in  wovda  oaljr,  and  waa  not  wkhin 
the  atatote,  wlneli  no  will  bat  f  wil  in  writing  waa:  wUch 
was  as  mueh  as  to  say,  that  all  tj^t  was  effi^taai  uid 
to  'Ae  purpose  must  be  in  writing,  without  seeking  aid  of 
words  not  wriftten.  60  in  the  ease  of  SHarfifig  w.  JBNadfc, 
brfore  mentioned,  in  order  to  show  that  the  testator,  by 
the  words  ^'  right  heirs  male^'  aaeaaft  hek  male  appaaenty 
evidence  was  oflfered  of  pavol  diseoiusee  and  dedanntiona 
of  flie  testator  lo  'Ae  manner  in  which  he  mtanded  to 
setfle  orliad  settled  his  iestate^  and  that  he  "had  often  de* 
dared,  that  he  would  settle  his  estate,  eo  that  if  A.  A  died, 
his  nephew  S.  8.  shboM  have  it.  9at  the  Loid  Keapev 
was  of  opinion,  that  it'weidd  be  of  fetal  eonseqaence  to 

^  AodBee  ^fienneiv^ ^V^  3^  *  3^^^^^*  10 E)iz.>  imd 

aP.Wms.  316J  Par^pm  Y.  see  fiiUer  y.  Fi^er,  Cro. 

Lanoe,  i  Ves.  180, 1^0.  E|l|z.  ^22 :  S,L.  as  to  tenant 

'     ^  Brett  y.  BigdeUjViowd.  in  tail. 


•diakeiaiiuB«iioM0fthbl4nd,  toi»iy«^^  lomUL 

todiewoi^ofawil^ittdtoivli&tyliylawllieydM  "^^'^ 

and  lie  lefiued  to  admit  an  exasniMAioB  toUMsettatlen. 


mm^ 


Ab,  m  analogy  to  tiie  roles  of  la«r  reqpe^ng  4eedft^,  P*»^  . 
withiegard  to  that  part  of  liliem  iriuch  eouMls  of  con-  oonstmctiou  of 
einctkni of  law^  no  parol  dedarationa  leapecting  wfOaaie  ^^"^^ 
admitted  to  expUn^  enlaige,  contract  or  rescind -die 'lan<>> 
gnage  used^  the  constraction  being  the  proper  business  of 
tiie  Jndgc^  and  restrained  to  anse  oat  of  the  instnimeut 
alone;  so^  in  analogy  to  the  law  respecting  bleeds,  as  %o 
dnt  pait  of  ih«n  '^at  oonsists  of  matter  of  fact,  the  law 
leqpecling  wifls  as  to  die  same  part,  adnnts  of  eererment 
fay  the  paorty,  wkete  tbe  matter  averred  stands  wiAi  the 
words  ofthe  will*    ISras,  if  A.  levy  n  fine  to  If.  Us  sen, 
to'have  4Uid  to  hM  to  Inm  and  his  heim :  upon  this  fine, 
tiie  i^oazt  cannot  make  question  for  any  matter  of  law;  but 
the^Mffty  may  come  and  avermatter  of  fact,  and  say  that 
iL  liad  taw  sons  named  W.  an  cBder  and  «  younger, 
and  liis  intent  was  to  Jevyihe  fine  to  W.  ike  younger, 
mfis  Aiennentnut  of  the  fine  is  good,  of  this  matter  effect, 
which  .wdl  stands  witk  iIm  words  of  the  fine,  and  may  be 
taad  by/the  country ^    80,  if  a  man  levy  a  fine  of  flte 
manor  of  &>or4)f  ^the  manor  of  D.  and,  ini9nith,iliere  is 
a^mtanor  <if  NorA  &and  South  iS.  or  Oreat  D.  and  litlSe 
ISb;  finiUs  ease,  issue  maybe  taken  deAon  which  manor 
liie  loonusor  intei^ed  to  pass ;  fbr  that  is  matter  of  listct 
not  apparetttiin  the  fine,  hereof  tfie  court  cumot  take 
eogmaanoe ;  bat  it  stands  well  inth  'the  fine,  and  shall 
he  Ined  by  the  jury's.    But  if  a  man,  liQf  deed,  nudiEe  'a 
gUl^to  oneoftheisoQsof  J« 5.'Who  has  divem  scms,  or  4f 
the  words  in  the  limttfedionof^he  estate  were  to  one  and  Us 
hiim;  iniheioimer'Case^^'camiotuveir  which  son  he  in- 
tended, >beeansei  ly  judgment  in 'law,  this  gift 'is' void  'for 
nnoertaiuty  4spon.the:iboe  of  it,  whioh  cannot -be  «up|flied 
by  averipient ;  'nor  .caa  an  avenmnt  be  made  in  the  Jatter 

*  See  2  Show.  65.  ■»  «  Rep.  166  >  Keilw.  M* 

*  See  8  Rep.  156.  pi.  6. 
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DEVISB.      C9Be,  that  the  intent  of  the  parties  .was  that  the  feofl^ 
'-  -  should  hate  but  an  estate  to  him  and  the  heirs  of  his  body; 

for  such  averment  would  be  against  the  judgment  of  the 
law,  which  appears  to  the  court  upon  the  view  of  thie.deed^ 
And  upon  exactly  the  same  principles,  it  is  held,  that  if  a 
man  has  two  sons,  both  called  by  the  name  of  John,  and 
conceiving  that  the  elder,  who  had  been  long  absent,  is 
dead,  devise  his  land,  by  his  will  in  writing,,  to  his  son 
John  generally,  and,  in  truth,  the  elder  is  living,  in' this 
case,  the  younger  son  may,  in  pleading  or  in  evidence, 
allege  the  devise  to  him,  and,  if  it  be  denied,  he  may  pro* 
duce  witnesses  to  prove  his  father's  intent,  that  he  thought 
the  other  to  be  dead,  or  that  he,  at  the  time  of  the  vriil 
made,  named  his  son  John,  the  younger ;  and  the  writer 
left  out  the  addition  of  the  younger,  for.  Lord  Coke,  says, 
no  inconvenience  can  arise,  if  an  averment  in  snch  case 
be  taken,  in  case  of  a  devise  by  will,  because  he  who 
sees  such  will,  whereby  land  is  devised  to  his  son  John, 
cannot  be  deceived  by  any  secret' invisible  averment:  for, 
when  he  sees  the  devise  to  his  son  John,  he  ougfat^.  at  his 
peril,  to  inquire,  which  John  the  testator  intended,  which 
,  may  easily  be  known  by  him  who  wrote  the  will, :  md 
others  who  were  privy  to  his  intent^  And  the  law^onld 
be  the  same,  if  there  were  two  persons  both  named.  J.  S. 
of  Dale ;  and 'one  devised  the  land  to  J.  S»  of  Dale ;  parol 
evidence  would  be  admitted,  in  such  case,  to  prove  whidi 
J.  S.  of  Dale  was  intended  by ,  the  testator  ^  And  the 
rule  would  apply  with  equal  force,  if.  the  ambiguity  arose 
from  there  being  two  manors  or  two  estates  of.  the  same 
description;  for,  in  all'  these  cases,  the  variance  is  iin 
matter  of  fact,  which  lies  iniaverment^ 

ft  

So,  where  JB.  seised  in  fee  of  a  realestate,  as  heir  on  :the 
part  of  luB  mother's  mother,  and  being  also  scdsed  in  fee 
of  a  very  small  estate,  as  heir  to  his.  own  father,  devised 

■  CA^ney's  case,    5  Rep.        •  See  aP.Wms.  137. 
S^rb;  and  see  iP^Wms.       ^  iVes^^tSK 

137- 
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all  these  lands  to  trustees  and  their  heirs,  in  trust  to  pay      DEViss. 

several  annuities  and  charities,  after  payment  of  which,    " 

he  dcTised  the  residue  of  the  rents  and  profits  of  the 

estates  to  his  own  right  heirs  of  his  mother's  side  /or  ever  9; 

the  question  was,  who  should  be  entided  to  the  residue  of 

the  rants  and  profits,  whether  the  heir  of  the  mother's 

father  or  the  heir  of  the  mother's  mother?  and  it  was  in* 

sisted,  that  parol  proof  should  be  read  as  explanatory  of 

the  testator's  intention.    It  was  objected  that,  in  the  case 

of  land,  where  the  statute  required  ihat  the  will  should  be 

in  writing,  there  ought  not  to  be  any  parol  proof.    But 

per  King,  Chancellor,  in  this  case,  parol  evidence  of  what 

the  testator  said  or  directed,  when  he  ordered  the  will  to 

be  made,  might  be  admitted  by  analogy  to  the  cases  where 

there  were  two  persons  of  the  same  name,  or  the  like; 

for  here,  there  were  two  heirs  of  the  mother's  side,  cme 

who  was  heir  of  the  mother's  father,  and  the  other  heir  of 

the  mother's  mother,  consequently,  the  court  might  well 

admit  parol  evidence  to  show  which  heir  of  the  mother's 

side  was  intended.    And  the  depositions  of  two  witnesses 

were  accordingly  read.    Again,  where  D.  by  her  will  gave 

two  legades,  one  of  lOo/.  the  other  of  300/.  in  this 

manner;  **  I  give«  direct,  limit  and  appoint  100/.  other 

part  of  the  said  trust-money,  to  the  four  children  of  my  late 

cousin  E.JB.  within  six  months  after  my  decease,  equally 

to  be  divided  between  them;  and  if  any  or  either  of  them 

shoidd  happen  to  die  under  twenty-one,  or  unmarried,  their 

share  or  shares  shall  go  to  the  survivors  of  them'."  At  the 

time  of  making  the  will,  the  situation  of  £•  JB.  was  this; 

by  afotmer  husband  P.  she  had  two  children;  by  elate 

husband  B.  she  had  four  children.    All  the  children  were 

living  at  the-  death  of  the  testatrix.    Parol  evidence  was 

o&red  to  show  that  the  testatrix  meant  the  four  children 

by  J3.    This  was  objected  to  on  the  ground  that  the  admits 

^  Harris  v.  Bishop  ofJUn^        '  Hamshire  v.  Pierce,   2 
coin,  a  P.  Wms.  316.  Ves.  216. 
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DEHSK.  tanee  of  paiol  evidence  had  been  eonfiiied  to  casetnlieke 
."  tkere  were  two  persona  or  things  of  the  same  namei  and 
could  not  be  carried  farther.  But  per  Curiam^  ivhetever 
dfere  are  several  persom  or  things  of  the  same  name  or 
kind,  and,  from  thtace,  it  becomes  doubtful  and  aiabigao«B 
which  the  testator  olea^,  and  milesa  aoma  reasonable 
light  is  let  in  to  determine  that,  the  ^1  nmat  fiaJl  to  the 
ground^  parol  evidehee  maiy  be  admitted :  as  whetoe  tiiera 
are  two  sons  of  the  same  name ;  for  whenadmitled  iniuoh 
oase,  it  is  tiot  to  0(MrilnUlict  the  words  of  the  iriU|  but  to 
let  in  light  so  fitf  as  is  agreeable  to  the  words  to  eaable 
the  court  to  support  the  act  done.  Updn  the  same  pria^ 
eipl^,  here  is  a  proper  gromd  to  admit  an  eaqdanation  of 
this  iacty  which  were  the  four  children  mitaal;  f<»,  tbal 
does  not  contradict  the  will^  but  deteimsBea  whidi  of  die 
fovr  children  #ere  to  have  that  benefit*  Acoordingl j^  paiol 
evidence  Was  admitted^  that  the  teatatrix  declared  she  bid 
provided  for  Mrs.  B.'s  four  children;  whiohdiawed  plaiidyi 
thskt  rile  meant  the  ibu^  children  of  Mr*  B.  th(M  he  hid 
by  his  wife»  which  expkanM  #hat  ihe  ibeant  bj  the  four 
ehiktehrf  And  it  itzB  proved  aUo,  that  she  put  a  aegaliva 
oh  the  oAer  tWo,  sayteg,  ^  thlat  she  wonld  not  give  to  the 
others,  being  the  P.\  any  tUttg,  beciiuse  tiiefa:  ownftther 
had  givte  thein  a  good  fortune* 

Andt  if  wofdd  of  an  equiviDoal  sense  be  ns^d^  a  parol 
aireitaient  vfiSk  be  received  to  direct  the  applieatiota:  of  th^m* 
Thils,  where  one  made  his  will,  giving  gboL  to  the  dilffit^'* 
aehocfl,  and  severd  peeuniafy  legaoiett  to  hie  poor  raUt* 
tieiHii,  sad  died'^  and  Aere  w«s  li  firee«4Ndio6l  which  was 
a  ehari^-sehobl,  and  iUo  a  dianty^sohoet  by  aobtar^ 
tkm ;  tfa*  tj^tbik'  beings  t6  wfasoh  find  bdqueat  wad  in* 
tended?  H  wab  held,  that  it  waid  ihiteixhMl  for  the  laMa^i 
npeb  the  probf  that  4im  teeribator  todt  gvelt  delight  tbersioi 
•  atid  had  dddttM  he  would  leaVb  tfaanl  sonetiittig  at  )iA 
death. 

■  Attorney  Gtm^Hil  V.  Hudson,  i  P.  Wtfifi;  674. 


So,  wbae  a  testator  makes  use  of  a  general  term,  as  the  DSnSB^ 
wofd  *'  rehttions/'  a  parol  aTerment  to  establish  the  fact,  — — ^— ■ 
that  he  knew  particular  persons  standing  in  that  capaeity 
were  living,  is  admissible,  but  it  cannot  be  carried  one  jot 
fbrther.  It  must  not  be  used  to  prove  instmctions  of  the 
testator  after  the  will  was  reduced  into  writing,  nor  iui  a 
dedaration  of  who  was  meant  by  the  written  words  of  the 
wiD.  And  though  this  is  a  nice  distinction,  yet  it  is  a  dis* 
tinctidn  ih  the  n»son  of  the  thing ;  because  no  misdiief 
otn  arise  from  admitting  it  Thus,  in  the  case  of  Goodinge 
V.  G^odfnge^,  Mihete  a  man  devised  a  legacy  to  such  of  hii 
nearest  relations,  tts  his  executors  should  ihink  pocNr,  and 
objects  of  chibrity.  Evidence  was  oflTered  to  be  read  of 
(he  testator's  intention  not  to  confine  the  term  ''  relati6ns'' 
to  the  rale  of  flie  statute  of  distributions;  but  Lord  Hard* 
mke  would  not  suflTefr  it  to  b^  read  fbr  that  purpose:  thda 
e?idence  was  offered  of  the  t^tator^s  having  poor  rehettdns 
in  Saloi^,  and  that  he  knew  thereof^  and  Lord  Hardwieke 
admiiied  it  to  b^  re^  to  ^tablish  thiit  fadt,  but  to  go  no 
fnfOier,  tsJung  the  distinction  above  mentioned.  And  it 
being  read,  his  Lotdshlp  accordingly  said  that  it  sigfaified 
nothing ;  for,  that  these  relations  in  Salop  could  no4  b^ 
let  m  without  rejecting  the  Word  nearest. 

And  from  the  particular  nathre  of  the  instnonent,  avep- 
meb^  tespecting  devises  arte  more  ftivoured  thta  avetments 
reipeding  ddeds ;  for,  in  the  latter  oase,  if  lihe  demonitra** 
tioii  of  Ah  persons  by  naine  be  mistaken,  though^  as  to  di£- 
scfiption  they  b«  rights  the  deedi  Will  be  toid  \  Aiif  on 
pM  llihcl  to  J.  5.  sbn  and  hdr  6f  G.  A.snd  it  be  ihse  flat 
he  is  son  and  heir  to  G.  5.  but  his  name  be  T.  S.  this  is  a 
▼old  grant.  But  in  the  case  of  a  devise,  aU  that  is  neces- 
flttj  is  16  show  that  the  person  intend^  is  described.  And 
flterefore,  where  a  testator,  by  hib  wUI,  ^ve  an  equal  6hdrk 
of  his  real  estate  to  hid  iwo  sons,  iames  and  Charles,  iethd 

'  Goaiingi  v<  Goodmge,  i        "  Bafe.  Max.  lo^ ;  bfttl»ee 
Ves.  231.  .  llRep.  21,  a. 
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DEVISE,  it  was  urged  that  the  devise  was  not  good,  because  the  tes- 
"""^"~'*""  tator  had  mistaken  the  devisees  names  (who  were  his  ille- 
gitimate children)  and  they  consequently  could  not  take*; 
Lord  Hardwicke  said,  that  the  law  was  otherwise ;  for,  if  a 
man  was  mistaken  in  a  devise,  yet  if  a  person  was  cleaily 
made  oat  by  averment  to  be  the  person  meant^  and  there 
could  be  no  other  to  whom  it  might  be  applied,  the  devise 
to  him  was  good.  So  where  a  testator  described  a  legatee 
by  a  wrong  name  which  she  never  bore,  parol  evidence  was 
allowed  by  the  Master  of  the  Rolls  to  show  that  the  testator 
knew  such  a  person,  and  used  to  call  her  by  a  nick•name^ 
And,  where  a  dense  was  to  a  son  by  name,  and  his  chns- 
ttan  name  was  mistaken,  but  it  was  added,  in  the  service  of 
the  Duke  of  Savoy ;  parol  evidence  was  admitted  to  ascertain 
the  son  in  the  service  of  the  Duke  of  Savoy,  and  this  sod, 
though  his  name  was  mistaken,  had  the  estate  *.  Again, 
where  a  testator  gave  the  residue  of  his  estate  to  the  poor  of 
the  parish  of  K.  in  the  county  of  L.  and  it  appeared  that 
this  pariah  of  X.  was  not  in  the  county  of  L.  but  in  the 
county  of  N.  the  Master  of  the  Rolls  was  of  opinion,  that 
parol  evidence  olight  to  be  admitted  to  help  out  the  descrip- 
tion of  the  parish,  and  that  this  was  a  settled  rule  *. 

But,  if  the  person  to  take  be  not  in  some  sort  described 
in  the  devise,  no  averment  will  be  admitted  to  show  who 
was  intended ;  because,  in  such  case,  the  ambiguity  appears 
on  the  6ce  of  the  instrument  Thus,  Sir  John  Strange, 
Master  of  the  Rolls,  in  citing  a  case  where  the  executor 
eonstitilted  in  a  will  was,  *^  my  nephew  Robert  New/' 
and  in  the  engrossing  they  had  made  it  **  Nune,''  and  parol 

» 

'  Bivers'u  case,  i  Atk.4io;  case ;  and  same  per  BBxne,  2 

Pitcaime  v.  Brace^  Finch,  Atk.  «40. 

403;    Gynu    V.    Kemdeg,  "^  Cited  jier  Lord  Macdes- 

1  Freem.  293;  see  sP^Wms.  field,  Chan.  8  Vin.  Abir.  197, 

142  ;  and  note  distinction  pi.  33 ;  .2  Eq.  Ca.  Abr.  415, 

between  devise  and  testa^  pi.  6 

ment.  *  Brown  v.  Langley,  2  Eq. 

^  Cited   by  Lord  Hard-  Ca.  Abr.  416,  pi.  14. 
wicke,  in  the  last  mentioned 
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evidence  was  admitted^  and  thereupon  New  was  declared      D£VIS£. 

the  person  meant,  observed,  that  this  would  halrdly  have 

done,  if  it  had  not  have  been  for  the  relative  words  *^  my 

nephew,"  and  its  appearing  that  New  was  his  nephew,  and 

that  he  had  no  such  nephew  as  Robert  Nune  ^.    Again, 

where  a  testator  had  made  dispositions  in  his  will  to  seve-  ' 

ral,  and  but  two  women  were  mentioned  throughout  the 

whole  will,  viz.  his  wife  and  his  niece,  and,  in  the  latter 

part  of  the  will,  a  particular  estate  was  devised  to  ''  her" 

for  and  during  her  natural  life  ^ ;  the  question  was,  whether 

parol  evidence  should  be  admitted  to  show  to  which  of  the 

two  women  ''  her"  referred  ?    But  the  Lord  Chancellor 

would  not    receive  it,  thinking  the   offering  it  was  an 

attempt  contrary  to  the  principles  of  the  court;  because  it 

would  tend  to  put  it  in  the  power  of  witnesses  to  make 

wilb  for  testators. 

And  it  seems,  that  no  averment  will  give  words,  used 
in  a  will,  a  different  sense'  from  that  which  they  obviously 
carry  on  the  face  of  the  instrument.    Thus,  though  the 
word  ^'  son  "  is  applicable  to  a  grandson  as  well  as  to  a 
son,  if  there  be  no  son  in  being ;  yet  where  the  word  son  in 
a  will  appeared  clearly,  from  the  context,  to  be  applicable 
to  a  son  only,  and  not  to  a  grandson,  because  both  son  and 
grandson  were  named  in  the  instrument,  no  parol  aver- 
ment conld  be  admitted  to  explain  it  otherwise ;  because 
that  would  have  been  to  contradict  the  written  will  by 
evidence  dehors.    The  case  of  Steed  v.  Berrter,  cited  in  a 
subsequent  part  of  this  work,  seems  fully  to  justify  this 
conclusion. 

Nor  will  the  court,  by  averment,  supply  any  thing  that 
is  not  before  written.  Thus,  where  200  /.  were  given 
under  the  will  of  L.  to  the  ward  of  Bread-street,  according 

to  Mr. his  will.    On  a  bill  filed  for  the  direction  of 

the  courty  as  to  the  application  of  this  charity,  evidence 
was  offi^ed  to  show  whose  name  was  intended  to  fill  this 

''  'iVes.  217,  218.  *  Castleton\.  Tumerf  cite^ 

2  Ves.  216,  217. 

VOL.  ▼.  W 
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DEVISE,      blank ;  but  Lord  Hardwicke  said,  that  he  did  not  remem- 

ber  any  case  wherein  the  court  had  gone  so  far  as  to  allow 

parol  evidence  of  the  intention  of  a  testator  where  there  was 
only  a  blank,  and  therefore  would  not  permit  it  to  be 

read  *. 
Averments  re-       Courts  of  law  and  equity  have  also  carried  this  rule,  as 
ter«t'!ff  the  '''"  to  receiving  avenaenta  of  facts  dehors  the  wiU,  stiU  fur- 
^rSevUeS.     ther;  for  although  we  have  hitherto  only  seen  it  in  in- 
stances where  the  ambiguity  has  been,  either  as  to  ibe 
person  of  the  devisee  or  as  to  the  subject  matter  devised; 
we  shall  now  advert  to  caaea  where  courts  have  availed 
themselves  of  the  benefit  of  such  averments,  in  order  to 
-   give  a  oonstruction  to  worda  of  equivocal  uoB^ort  expres- 
sive of  tile  quaatity  of  interest,  or  of  the  extent  of  the 
subject  matter  of   the  devise;   distinguishing   between 
cases  where  the  evidence  squares  with  and  those  where 
it  contmdicts  the  language  of  wills.    Thus  where  one 
devised  to  J.  S.  his  whole  estate^  pc^yiag  has  debts  and 
legacies;  and  died  possessed  of  goods  and  chattels  to 
the  value  of  5  /,  only,  and  seised  in  fee  of  dWeis  lands, 
and  was  indebted  40/.  at  the  time  of  his  death.    And  the 
question  was»  whether  the  fee-simple  of  die  kads  passed 
by  Urn  detias  ?    And  EoUe,  Chief  Justice,  on  the  second 
argumaa^  held,  tlMrt  tlK  kinda  did  pass  ^  fiMr  sohe  sud  the 
common  undenstanding  imports,,  and  the  words  did  go  to 
the  value  of  the  estate  *•    First,  ili  comprehended  the 
thing,  to  wit,  the  land.    Secondly,  the  egslent  of  the 
estate  given,  viz^  fee->simple ;  and  so  it  shouM  be  here  in- 
tended, and  the  words  ''  paying  his  debts  and  legacies" 
did  enfotee  this  coBStruction;  for  they  were  to  be  paid 
presently,  which  could  not  be  if  the  lands  passed  not  in 
fee,  and  so  the  averment  was  bnt  to  supply  the  BMODing 
, of  the  testator,  and  stood  very  well  with  the  will;  and 
Jerman,  Nicholas  and  Ash^  Justices^  were  of  the  same 

'  Baulis  H  aL  v.  Atttymey        ^  Kirtnan     ¥»     Johnson, 
General,  ^  Atk.  240.  Styles,  281 «  293,  1651. 


CH.  I.^VUI.]  CONVBYANCING.  ]  7g 

opiaiotiit    So,  in  the  case  of  Moor  v.  Price  ^  which  was      d£V1S£. 

an  issue  oat  of  Chancery  on  a  devtistamt  vel  non,  the  ques*  "^ 

tioa  was,  whether  a  devise  to  P.  ^*  of  all  the  testator's 

estate,  paying  400/.  a  piece  to  his  sisters/'  carried  his  land  ? 

And,  it  a|q>caring  that  the  personal  estate  was  not  sufficient 

to  satisfy  the  legacies^  it  was  held  that  his  real  estate  must 

hare  been  intended  to  pass.    And  the  preceding  case  of 

Kirmm  ▼.  Johnson  was  relied  upon,  in  which  it  was  said 

to  haire  been  resolved^  that  this  was  no  averment  d€hor$  tlie 

will,  but  was  consistent  with  and  explanatory  of  it. 

And  the  value  of  the  thing  devised  may  be  ascertained 
by  averments,  in  order  to  throw  light  upon  the  meaning  of 
equivocal  language.  Thus,  where  A.  being  seised  of  lo/. 
per  annom  lands  in  possession,  and  the  reversion  of  34  /. 
per  annum  more  expectant  upon  an  estate  fov  Ufe,  devised 
a  legacy  of  20 1  to  jB.  to  be  paid  in  twelve  numths  out  of 
liis  lands,  and  devbed  50/.  to  C.  to  be  paid  in  two  years, 
and  5o2,  to  1).  to  be  paid  in  tike  manner  out  of  his  kinds, 
and,  having  two  sons,  W,  and  R.  devised  all  his  lands 
to  JL  And  one  question  was,  whether  £.  took  a  fee? 
And  it  was  contended,  and  so  held  by  the  court,  that  he 
did;  because  it  did  iqppear  that  the  sum  to  be  paid  was 
more  fiiaii  the  profits  of  the  land  would  amount  unto,  by 
ihe  tine  the  money  became  payable;  for  the  land  in 
possessioii  was  but  10  L  per  annum,  and  20  /.  were  to 
be  paid  in  a  twelvemonth,  and  Ae  court  could  not 
supply  a  supposition  that  the  34'-  &  year  in  reversion 
migfat  fiadl  in,  that  being  a  very  foreign  intendment*.  So 
where  one  devised  all  his  personal  estate  to  his  wife  for 
fife,  and  what  she  had  left  at  the  time  of  her  death,  it  was 
his  wiU,^  and  he  did  desire  her  that  it  might  be  equally  distri- 
buted between  his  own  kindred  and  hers  \    The  question 

^  Moor  V.  Price,  3  Keb.  49,  estate  considered  as  an  ar- 

1 673.  gument  to  show  it  was  meant 

'  Reak  v.  Lea,  1  Freem.  to  pass  in  fee. 
479,  Tiin.  1679 ;  S.C.  2  Eq.        ^  Cowper     v.     Williams, 

Ca.  Abr.  398,  pi.  2 ;  and  see  Prec.  Chan.  71,  1697. 
2  Burr.  i8g8,   value  of  the 
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DEVISE.      was,  what  interest  the  wife  had?    It  was  contended  that 
~~  she  had  but  the  use  of  the  personal  estate  during  life,  and 

that  the  words  ''  what  she  had  left "  should  be  understood 
to  apply  only  to  perishable  goods.  But,  on  the  other 
.  hand,  it  was  urged,  that  the  estate  left  was  so  small  that 
the  wife  could  not  live  upon  it  without  spending  the  stock. 
Etper  Curiam,  if  that  be  so,  it  may  alter  the  case ;  there- 
fore let  the  Master  state  the  value  of  the  personal  estate, 
and  then  the  court  will  give  further  directions.  And  a 
similar  reference  to  the  Master  was  made  in  the  case  of 
Purse  V.  Snaplin^, 

And,  where  the  question  was,  whether  one  could  take 
as  a  creditor  under  articles,  and  also  as  a  legatee  under  a 
will,  it  was  urged  that  the  legacy  was  of  equal  value  with 
the  whole  personal  estate,  and,  consequently,  if  allowed, 
would  defeat  the  intentions  of  the  testator,  of  giving  any 
thing  to  other  legatees  ^ :  Lord  Hardwicke  said,  that  this 
legacy  being  so  near  in  value  to  the  personal  estate,  he 
would  do  what  Jiord  Jeffries  and  Lord  Cowper  had  done'  in 
such  a  case,  direct  an  account  to  be  taken  of  the  value  of 
the  personal  estate  at  the  testator's  death,  and  at  the  making 
the  will,  which  fact  might  give  some  light  as  to  the  in- 
tent, and  was  a  fact  necessary  to  be  known  before  he  de- 
termined the  case.  *  And  in  the  case  of  Formereau  v.  Pmntz  \ 
in  which  case  most  of  the  adjudications  upon  this  question 
were  cited,  and  considered  by  the  court,  the  decision  was 
conformable  to  the  foregoing  principles,  namely,  the  general 
admis&ion  of  any  averments  respecting  facts,  that  may 
throw  a  light  upon  obscure  and  ambiguous  words  of  equi- 
vocal import;  and  that  the  state  of  the  testatrix's  fortune 
is  applicable  to  the  purpose  of  such  an  explanation. 

Hence,  tlie  true  principle  of  parol  averments,  as  applied 
to  wills,  is,  that  nothing  can,  by  parol  evidence  or  aver- 
ment, be  put  upon  a  will  that  does  not  previously  stand 

*  1  Atk.  414.  Colville,  Rep.  temp.  Talbot, 

^  King  V.  Philips,  i  Ves.    202. 
332  i  and  see  Stapleton  v.        '  i  Bro.  Chan.  Rep.  47a. 
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there,  but  that  any  light  may  be  thrown  upon  what  stands      devise. 

there  by  averments  of  all  distinct  facts  that  stand  well  " 

with,  and  have  their  existence  independent  of  the  effect  or 
Don*effect  of  the  words  of  the  will;  for^  none  of  the  mis^ 
chiefs  which  were  intended  to  be  prevented  by  the  statutes 
of  wills  or  frauds  that  required  these  dispositions  to  be  in 
writiDgy  were  to  be  apprehended  from  this  species  of  evi- 
dence; therefore,  in  such  cases,  the  courts,  from  the  time  of 
those  statutes  to  the  present,  have  been  satisfied  if  the  letter 
of  them  was  complied  with ;  that  is,  if  the  devise  or  bequest 
be  in  writing,  and  stands  clear  of  all  parol  declarations  of 
intention  or  inference  of  intention  from  parol  declarations. 

But,  no  fact  that  does  not  stand  well  with  the  words  of  No  avenneats 
the  will  can  be  admitted  ;  because  every  devise  or  bequest  oftbeiAteut. 
must  be  in  writing,  and  whether  a  parol  averment  enlarge 
or  restrain  the  words  of  a  will,  they  contradict  it,  and  doing 
60,  if  the  will,  as  explained  by  such  fact,  stood,  the  whole 
will  would  not  be  in  writing.    Thus,  where  A.  devised  par- 
ticular lands  to  his  executors,  to  be  sold  for  payment  of 
all  his  proper  debts,  and  gave  direction  to  the  person  who 
drew  the  will,  to  give  all  his  personal  estate  to  his  executors, 
but,  by  mistake,  that  was  omitted,  though  proved  by  the 
person  who  drew  the  will ;  Lord  Harcourt,  Chancellor,  de^ 
creed  the  executors  to  ac('.ount  for  the  personal  estate, 
saying  he  must  construe  the  intent  of  the  testator  out  of 
the  words  of  the  will,  and  not  upon  parol  evidence ;  and  he 
distinguished  between  this  case,  where  the  parol  evidence 
was  to  control  the  common  law  and  give  the  personal 
estate  to  the  executor,  which  was  assets  at  common  law 
to  pay  debts,  and  those  where  the  evidence  went  in  support 
of  the  common  law  "*.    Again,  where  A.  being  possessed 
of  a  considerable  personal  estate,  made  his  will,  and  thereby 
devised  several  legacies,  but  gave  none  to  his  executor ; 
the  question  was,  whether  parol  evidence  ought  to  be  ad- 
mitted, to  prove  that  the  testator  did  not  intend  that  the 

"  Gflfc  V.  Crqfls,  8  Vm.  Abr.  195,  pi.  25;  2  Eq.  Ca.  Abr 
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DEVISE,  execntor  should  hare  the  residue  of  his'  personal  estate,  but 
'~''*~*^  that  Alt  same  should  go  according  to  the  statute  of  dis- 
tributions ?  And  it'  was  hdd  clearly  that  no  such  evidence 
could  be  admitted;  for,  that  this  would  not  be  to  admit 
evidence  to  oust  an  implication,  but  was  to  admit  evidence 
to  contradict  the  rule  of  law,  and  what  appeared  on  the 
face  of  a  will". 

Parol  declarations  even  of  a  testator  are  likewise  received 
in  all  cases  to  rebut  the  constructive  declarations  of  a  trust 
put  on  words  contrary  to  the  legal  sense  of  them,  which  is 
rebutting  an  equity ;  for  in  such  cases,  the  estate  is  in  the 
devisee,  and  the  averment  is  in  support  of  the  letter  of 
the  will.  This  point  seems  to  have  been  first  agitated  in 
the  case  of  Crompton  v.  North,  where  lands  were  devised 
to  the  executor,  to  be  disposed  of  for  payment  of  debts  and 
legacies ;  and  the  question  was,  whether  the  residue  was  a 
trust  for  the  benefit  of  the  heir  at  law  ?  And  one  question 
made  by  the  Lord  Keeper  and  Mr.  Baron  Wyndham  was, 
if  it  were  a  trust,  whether  an  averment  did  not  lie  for  the 
executor  and  trustee,  it  being  an  implied  trust,  and  not 
within  the  statute  of  Hen.  8,  of  wills ;  and  the  court  de- 
clared, that  the  estate  being  vested  in  the  devisee,  he  should 
have  been  admitted  to  his  proof  of  the  testatrix's  parol 
declaration,  if  it  had  been  wanting  and  necessary,  which 
it  was  not ''.  So,  where  one  devised  certain  lands  to  his 
son,  and  all  the  rest  and  residue'  of  his  real  estate  to  his 
wife  and  her  heirs,  to  the  intent  to  pay  his  debts  and  lega- 
cies ;  on  a  bill  by  the  heir  to  have  the  surplus,  the  Lord 
Chancellor  allowed  evidence  to  be  read  to  show  that  the 
testator's  intent  was,  that  his  son  should  have  no  ^more 
than  what  was  expressly  given  him ;  and  that  the  reason  of 
the  testator's  giving  his  wife  so  much  was,  because  that  the 
testator  talked  with  the  witness  about  the  settlement  of  his 

'  Osborne  v.  Villers,  2  Bac.  and  see  S.  C.  at  large,  cited 

Abr .  426.  by  Hutchins,  one  of  the  lords 

"*  North  V.  Cromptouy  1  commissioners,  2  Vem.  253. 
Ch.  Ca.  1 96 ;  22,  23  Car.  2  ; 
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afiain,  telling  Um  he  designed  his  heir  the  same  lands  which  DEVISE, 
were  given  him  by  the  will,  and  that  he  did  design  other  — — — 
iaodsfw  his  younger  son;  wherefapontbe  witness  sud^  that 
would  be  the  means  to  set  the  two  sons  at  difference,  and 
therefore  he  had  better  give  them  to  the  wife,  and  depend 
upon  her  generosity  to  the  yoimger  son,  which  advice  he 
approved  of  and  followed ;  and  his  Lordship  said,  that  such 
evidence  may  be  read  to  explain  any  implication,  notwil^ 
standing  that  matter  dehorn  onght  not  to  be  averred  '• 

Upon  the  same  principle  of  the  evidence  not  being  con-  Averments  of 
tiadictory  to  the  will,  it  has  been  hdd,  that  parol  proof  ^^!^^!^^  ^ 
may  be  bronght  to  show  Ihat  a  devise  is  meant  as  a  per^ 
foimance  of  a  preceding  agreement ;  for,  in  such  case,  the 
evidence  is  not  made  use  of  to  construe  the  will,  but  to 
explain  whether  the  one  thing  is  a  satisfaction  for  the 
oAer.  Thus,  where  J.  M.  agreed  to  settle  lOO  /•  per  an- 
num on  his  intended  wife,  but,  finding  himself  ill,  made  his 
willy  and  left  her  ioo2.  per  annum,  and  then,  J,  M.  re- 
covering, the  marriage  was  soon  after  had,  and  the  settle-  . 
ment  carried  into  execution.  After  J.  If /s  death,  the 
widow  distrained  for  200  /.  a  year  i^ainst  the  devisee  of 
the  estate,  who  brought  a  bill  to  oblige  her  to  take  but 
100  f.  per  axmum^.  Upon  the  hearing,  it  was  inn^ted 
that  the  testator  intended  the  wife  but  100/.  a  year; 
afid  that  its  being  by  two  different  instruments  arose  only 
from  the  change  of  circumstances ;  and,  to  prove  this, 
parol  evidence  was  offered.  Et  per  Baron  Clarke,  it  is 
proper  to  be  read.  The  question  is,  whether  here  are  not 
two  provisions  made  for  the  same  thing  ?  It  is  impossible 
to  come  at  the  facts  by  which  the  court  is  to  judge,  but  by 
their  being  made  out  by  evidence,  nor  can  the  party's 
intent  be  otherwise  proved.  ^ 

And  parol  evidence  may  be  admitted  in  all  cases  to  coun-  ATermenti  td- 
teract  fmud ;  because  to  decide  otherwise  would  be  to  make  ^^wxfn^^' 

'  Docksiy  v.  Docksey,   2        ^  Mascaly,  Mascal,  1  Ves. 
Eq.  Ca.  Abr.  506.  323. 
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DEVISE.      the  rule  instrumental  in  encouraging  that,  i¥hich  it  is  its 

object  to  prevent.    Thus^  where  L.  made  his  will,  and  A, 

his  brother,  executor,  and  devised  to  him  his  real  estate, 
and  thereby  willed  that  his  executor,  out  of  his  rents  in 
arrear  and  other  his  personal  estate,  and  out  of  half  a  year's 
rents  and  profits  of  his  real  estate^  after  his  death,  should 
pay  his  debts  and  legacies  thereiiiafter  mentioned :  and  by 
his  will,  amongst  other  legacies,  devised  40  /.  per  annum  to 
his  wife's  nephew  to  maintain  him  at  Cambridge,  to  be  paid 
by  his  brother  and  executor.  The  testator  dying,  the  exe- 
cutor alleged  he  had  fully  administered  the  personal  estate, 
and  the  half  year's  profit  of  the  real  estate,  and  refused  to 
pay  the  40  /.  per  annum.  But,  though  the  vdll  had  made 
only  one  half  year's  rents  and  profits  of  the  real  estate 
liable,  yet  it  being  proved  by  one  witness,  that  the  execu- 
tor had  promised  the  testator  that  he  would  pay  the  annuity, 
and  that  otherwise  the  testator  would  have  charged  his 
real  estate  therewith,  it  was  decreed  for  the  annuitant'. 
It  is,  however,  an  essential  circumstance  to  any  relief 
under  this  head,  that  it  should  be  an  accident  perfectly 
distinct  from  the  sense  of  the  instrument. 
DeTiiejoidif        A  devise  may  fidl  of  taking  efiect,  by  reason  that  the 

testator's  mteut  ^         *    .     i  .        .« 

be  GODtrarj  to  intent  of  the  testator  m  his  will  does  not  agree  with  the 

rules  of  law,  for  such  intent  shall  be  void.  As  if  a  man 
devise  lands  to  A.  in  fee,  and  if  he  die  without  heir,  that 
B.  shall  have  the  land,  this  'devise  to  B.  is  void,  for  one 
fee-simple  cannot  depend  upon  another '. 

And  if  in  the  writing  of  a  will,  the  testator's  instructions 
be  not  followed,  the  devise  will  be  void.  Thus,  where  D. 
gave  instructions  to  have  his  will  in  writing  made,  and 
ordered  his  land  to  be  given  to  one  of  his  sons  for  life,  and 
the  clerk  who  wrote  it  gave  an  estate  in  fee ;  the  Court, 
except  Fenner,  agreed  that  the  will  was  altogether  void, 
because  it  was  not  the  will  of  the  testator.    But  Fenner 

'  Oldham  v.  lAtchford,  2        •  i  Bulstr.  6,  pi.  3. 
Vem,  506. 
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tboQghty  '*  that,  forasmuch  as  the  testator  intended,  to  devise. 
give  an  estate  for  life,"  this  should  be  considered  as  his 
will :  but  all  the  other  Judges  were  against  him  in  opinion. 
But,  if  that  which  is  contrary  to  the  intent  of  the  testator 
can  be  separated  from  that  which  is  agreeable  to  his  intent, 
it  seems,  in  such  case,  the  former  only  will  be  void.  As  if 
one  be  directed  to  devise  lands  to  the  testator's  wife,  and,  in 
preparing  the  will,  he  insert  of  his  own  head  a  condition, 
scilicet,  that  the  wife  shall  be  chaste ;  this  condition,  though 
standing  upon  the  face  of  the  will/ if  unknown  to  the  tes- 
ter, will  be  void,  and  the  devise  absolute '. 

A  devise  may  also  fail  of  operation,  by  doing  that  which  Deviie  may  fnl 
the  law  would  effect  without  any  devise,  it  being  a  prin-  ^  |jjj°|  ^^ 
ciple  of  law  that  a  man  cannot  eive  another  what  he  has  ^^  '*^  ^^^'^ 
already,  for  when  he  does  so,  mMi  opercUur.  Thus,  if  the 
tenant  in  tail  enfeoff  the  donor,  it  is  no  discontinuance. 
Upon  the '  same  principle,  if  a  testator  devise  *^  that  his 
land  shall  descend  to  his  son,"  the  devise  is  utterly  void 
and  idle,  and  the  devisee  shall  be  in  by  descent  "•  So,  if 
a  man  devise  lands  to  a  person  that  is  his  next  heir  and  his 
heirs,  the  devise  is  void,  and  the  heirs  shall  take  by  de- 
scent*. *  Again,  if  there  be  A.  tenant  for  life,  remainder  to 
jB.  his  son  in  tail  male,  remainder  to  A.  and  the  heirs  male 
of  his  body,  remainder  toil,  in  fee;  and  A.  having  another 
son  C.  devise  his  remainder,  after  the  death  of  B.  with- 
out issue^  to  C.  his  second  son  in  tail  male  ;  this  devise 
can  never  take  effect,  and  therefore  is  void ;  because  the 
estate-tail  in  the  father  will  descend  at  the  same  time,  and 
take  place  of  the  estate*tail  devised,  and  then  the  devisee 

'  See  Sir  Richard  Per-  i  Rol.  Abr.  626,  J.  1 ;  Cro. 

halfs  case,  cited  1  Leon.  113.  Eliz.  833 ;  Vaugh.  27 1 ;  S.  L. 

"  Dyer,  12,  pi.  54 ;  Cotm-  of  a  copyhold,  see  Smith  v. 

den    V.    CUrke,    Hob.   29 ;  Triggs,  1  Strange^By ;  and 

Godolphin  v.   Ahingion,   2  Hurst  v.  EarT  Winehelsea, 

Atk.  57 ;  Jenk.  Cent.  248.  2  Burr.  880 ;  S.  C.   1  Blac. 

'  Dyer,  1 24,  pi.  38,  and  Rep.  1 87,  as  to  appointment 

354>  pl-  33 ;   Plowd.  545 ;  by  will     . 
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PEVISB.  will  take  the  old  entail  by  descent,  which  will  exclode 
the  new  estate  limited  by  the  will ;  because  the  will  gives 
.  no  more  nor  otherwise  than  the  devisee  would]  have 
taken  by  the  entail,  as  is  apparent  by  the  companson  of 
the  descents;  for  the  estate-tail  devised  expires  eqm 
passibus  with  the  estate^tail  ia  ji.  the  fetherT.  But  if,  in 
the  preceding  case,  the  reversion  expectant  upon  the  de* 
termination  of  the  estates-tail  had  been  in  A.  the  devisor 
instead  of  a  remainder,  the  devise  to  C.  his  second  son  ia 
tail  had  been  good,  though  it  could  never  by  any  possibi- 
lity have  taken  effect  in  possession ;  because,  in  that  case, 
tenant  in  tail  would  have  held  of  him  in  reveision,  and  he 
of  the  chief  lord;  imd,  consequently,  the  devisee  of  the 
reversioner  would  have  been  entitled  by  the  devise  to  the 
services  which  tenant  in  tail  is  to  perform  during  the  cod* 
tinuance  of  the  estate-tail,  and  which  would  otherwise 
descend  to  the  heir  general  of  the  testator.  So  that  the 
efiect  of  the  will  would  then  be,  that  £•  would  from  thence- 
forth hold  of  C.  instead  of  holding  of  Aj  and  C.  would  hold 
of  the  chief  lord,  and  the  lord  should  avow  upon  C.  modo 
ei  forma  pradictit.  So  that  the  will,  in  such  case,  would 
take  eftct  by  creating  a  seignory  and  tenancy,  though  it 
could  never  take  effect  in  possession  *  (i )• 

y  See  Cholmkjft  case,  «        *  See  Yelv.  149 ;  Moore, 
Rep.  51,  a,  and  1  Ld.  Baym.    344. 
633»  6^7 1  Salk.  333 ;  Com. 
62. 

(1)  This  rule,  that  the  devisee  shall  be  in  of  the  elder 
tide,  viz.  by  descent,  has  been  said  by  some  to  have  been 
adopted  in  favour  of  the  heir,  that  he  might  be  in  of  his 
better  title,  and  thereby  toll  an  entry  or  have  a  warranty. 
But  if  that  were  the  case,  he  would  be  entitled  to  an  elec- 
tion to  take  either  under  the  will  or  under  the  devise,  as 
might  be  most  for  his  advantage ;  but  that  he  cannot  do. 
The  rule  seems  rather  to  have  been  adopted  in  &vour  of 
third  persons,  vis.  of  the  lord,  for  the  preservation  of  the 
tenure,  (which  was  a  valuable  thing  before  the  statute  of 
s  Malbridge)  and  of  creditors  for  the  preservation  of  their 
debts.    Vid.  Styles,  148. 
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And  the  alteratioB  of  an  estate  in  rereraion^  which  the  devise. 
law  casts  on  the  heir,  into  an  estate  in  remainder  which  is 
given  by  a  devise^  is  not  a  difierenoe  in  point  of  estate^ 
between  what  the  law  directs  and  what  the  devise  directs; 
in  snch  case,  aD  the  difference  is  in  the  manner  how  and 
time  when  the  heir  shall  come  to  the  estate.  And  there- 
fore, if  a  man  devise  land  to  his  wife  for  life,  the  remainder 
to  J.  S,  (he  being  the  devisor's  next  heir)  in  fee,  this  de- 
vise is  void,  and  he  shall  be  in,  after  the  death  of  the  wife, 
by  descent,  which  is  the  more  worthy  and  eUer  title,  and 
not  by  purchase  by  way  of  remainder  \ 

So  if  the  limitation  in  fee  to  the  heir  by  devise  be  after 
an  estate-tail,  the  devise  will  be  void  in  point  of  limita- 
tion, and  the  heir  will  take  by  descent  and  not  by  the  will. 
Thus,  where  H.  had  three  sons,  A.  B.  and  C.  and  devised 
lands  to  B.  his  second  son,  after  the  death  of  his  wife,  to 
hold  to  him  and  his  heirs  for  ever ;  and  for  want  of  such 
heirs,  then  to  his  own  right  heirs  ^.  H.  died,  and  B.  entered, 
and  died  without  issue,  living  the  eldest  son ;  and  it  was 
held,  first,  that  the  second  son  had  only  an  estate-tail, 
because  the  word  ^  heim'  here  could  import  nothing  more 
than  issue,  for  B,  could  not  die  without  heirs  living  of  the  ' 
fiither.  Secondly,  That  the  eldest  son  took  by  descent 
and  not  by  the!  will,  and  the  devise  over  was  void  in  point 
of  limitation;  for  the  devisor's  intent  was,  that  tiie  lands 
should  descend  ir<»n  himself,  and  not  from  his  son  jB. 

And  a  devise  of  an  estate  for  life  to  the  heir  at  law  will, 
if  no  farther  disposition  be  made  thereof,  be  void;  because 
the  fee-simple  which  descends  upon  him  drowns  the  parti- 
cular estate  for  life  ^.  Thus,  where  a  man  had  issue  two 
daughters  by  several  women,  and  being  seised  of  lands  in 
fee,  devised  that  his  wife  should  have  the  moiety  of  his 

■  Preston  v.  Holmes,  Styl.  ^  Nottingham  v.  Jennings, 

1485  i  RoL  Abr.  626,  J.«;  1  Salk.234;  8.  C.  Comyns, 

and  BashpooPE  case,  a  Leon.  8a ;  1  P.  Wms.  23. 

101;  3    Ibid.  118;    S.  C.  «  3  Leon.  26. 
4  Ibid.  35. 
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DEVISE.       lands  for  years,  and  his  eldest  daughter,  at  the  day  of  her 

marriage,  should  enter  into  the  other  moiety.    His  eldest 

daughter  married,  and  died  without  issue.  And  the  ques- 
tion was,  whether  her  uncl^,  as  heir  ait  law,  should  have 
that  moiety,  or  the  fourth  part  of  the  whole  land  ?  And 
this  depended  upon  what  interest  the  elder  daughter  took 
by  the  devise.  And  it  was  held,  that  when  the  devise  was 
made  to  the  eldest  daughter,  that  she  niight  enter  after 
certain  years,  the  inheritance,  notwithstanding,  passed 
into .  the  daughters  presently ;  they  were  entitled  to  enter 
in  common  as  one  heir  to  their  father  uiitil  the  marriage ; 
and  then,  there  being  no  words  of  limitation  of  any  estate 
that  the  eldest  daughter  should  have  after  the  marriage, 
she  could  have  but  an  estate  for  life,  which,  as  to  a  moiety 
of  the  moiety,  was  void,  being  merged  in  the  fee  that  de- 
scended ;  and,  as  to  the  other  moiety  of  the  moiety,  did  not 
remove  the  inheritance  which  was  once  settled  in  thenoi  as 
coparc^eners.  Consequently,  the  uncle  should  have  but 
the  moiety  of  the  moiety,  viz.  that  part  which  descended 
to  the  eldest  daughter,  and  merged  the  estate  for  life  de* 
vised,  and  the^  other  sister  should  have  the  other  moiety  of 
the  moiety  of  the  land  which  passed  into  her  presently, 
subject  toiler  sister's  estate  for  life;  and  so  of  the  moiety 
devised  to  the  mother  for  years  when  it  fell  in'. 

And  it  is  held,  that  charging  the  estate  devised  to  the 
heir  at  law  vnth  money  to  be  paid  to  younger  children,  is 
not  such  an  alteration  of  the  estate  as  will  make  the  heir 
take  by  ^lurchase.  Thus,  where  P.  seised  of  lands  in  fee 
devised  all  his  estate  to  his  eldest  son'  to  hold  to  him  and 
to  his  heirs,'  upon  condition  he  shoiddpay  to  his  other 
children  the  sums  thereby  appointed  unto  Uiem,  according 
to  the  intent  of  his  will;  and  if  he  refused  payment  of  any 
of  the  said  sum  or  sums  of  money,  then  that  the  said  other 
children  should  have  it  to  them  and  their  heirs ;  it  was 
held,  that  the  first  devise  to  the  son  and  his  heirs  in  fee, 

*•  3 'Leon.  25. 
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being  no  more  than  what  the  law  gave,  was  yoid  * ;  for  it      DSVKE. 
woold  be  mischievous  if  every  little  legacy  should  alter  the  ""^ 

coQise  of  descent,  and  thereupon  the  heir  might  plead  to 
the  obligation  of  his  ancestor,  riens  per  discent  ^  So,  where 
a  father  devised  his  lands  to  his  heir  for  payment  of  debts, 
the  court  held,  that  notwithstanding  they  were  a  charge  on 
the  land,  yet  the  heir  was  in  by  descent,  for  the  tenure 
was  not  altered  *.  And  where  the  father  devised  heredi- 
taments to  his  son  and  heir  in  fee,  but  chargeable  with 
debts,  and  an  annuity  or  rent-charge  payable  to  his  widow ; 
it  was  held,  by  Holt,  Chief  Justice,  that  these  heredita- 
ments descended  to  the  son,  and  were  assets,  because 
whenever  the  devise  conveys  the  same  estate  as  the  law 
would  make  by  descent,  and  only  charges  it  with  encum- 
brances, the  heir  takes  by  descent,  and  not  by  purchase  K 

And  the  law  will  be  the  same,  although,  from  the  cir- 
cumstances of  the  case,  it  will  be  most  beneficial  for  the 
heir  at  law  to  take  by  the  devise,  and  not  by  descent 
Where,  therefore,  a  man,  seised  of  lands  a  parte  maternal 
devised  them,  to  his  executors,  for  payment  of  his  debts, 
for  sixteen  years,  and  afterwards  to  one  that  was  his  heir 
apartematema;  the  question  was,  whether  he  took  by 
descent  or  by  purchase  under  the  will  ? .  A  nd  it  was  held,  that 
the  devise  was  void,  and  he  should  take  by  descent ;  it  being 
no  more  than  if  the  devisor  had  made  a  lease  for  sixteen 
years,  and  then  devised  the  reversion  to  his  heir ;  and  it  was 
said  that  the  descent  from  him  to  the  heir  apartepatema  or 
matema,  was  only  a  consequence  arising  out  of  the  nature 
of  the  estate  ^ 

An  alteration  as  to  the  time  of  the  heir's  coming  to  the 
estate,  we  have  seen,  does  not  interfere  with  this  principle ; 

•  Haymworth  v.   Pretty,  1270 ;    S.  C.  1  Black.  Rep. 

Cro.  Eliz.  833,  919;  S.  C.  22. 

Moore,  644.  ^  Emerson  v.  Inchbird,  i 

'  Ciarke  v.  Smkh,  Comyns,  Ld.  Raym.  728. 

72;  S.C.  1  Salk.  241.  *  Hedger  v.  Rowe,  3  Lev. 

s  AUam  v.  Heber,  Strange,  127. 
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]>fiVlSE.  bttt  wherever  the  device  makea  an  alteration  of  the  limita- 
tkm  of  the  estate  from  that  which  takes  place  ia  the 
course  of  descent,  there  the  [mncipk  ceases  to  operate, 
and,  cooflequently,  the  heir  takes  by  purehase'^.  And 
therefore,  if  a  man,  having  two  daitghftera,  being  hia  heix8» 
devise  his  land  to  than  and  their  heirs,  and  die,,  they  abtll 
have  it  as  joinl-teoaiits  by  device,  and  not  as  copaorceners 
by  descent;  because  the  devise  gives  it  them  in  another 
degree  than  the  common  law  would  have  given  it  them; 
SXf  by  the  oomsion  law,  each  of  them  wonld  have  had  a 
distinct  moiety,  but  by  the  devise  they  are  joint-tenants, 
and  the  survivor  shall  have  all^  So,  if  a  man  have  land 
in  borough  English,  and  also  guildable  lands,  and  devise 
all  his  lands  to  his  two  sons,  and  die,  they  shall  take 
jointly^  and  the  yonnger  G^iall  not  have  a  distinct  moiety 
in  borough  English,  Bor  the  elder  in  the  gmldable  land, 
but  ^y  are  both  joint-tenants  \ 

And  the  law  would  be  the  same  if  one,  having  several 
sons,  and  Jbeing  seised  of  gavelkind  lands,  devised  thtm  to 
bia  sons^  who  were  heira  by  the  custom ;  for,iiii  suck  ease, 
they  woubi  be  jcwtrt^uuits  by  the  devise,  and  the  snr- 
vivoff  should  have  the  whole;  whereas,  if  the  lands  had 
descended,  they  would  have  been  in  the  natane  of 
panBeners\ 

Nor  ^would  it  have  altered  the  ease  if  the  devise^  in  the 
three  preceding  cases,  had  been  to  the  daaghtera  at  hciis, 
as  tenants  in  common.  Thus,  whese  T.  seised  mfee  of  iks 
lands  in  question,  being  of  the  nature  of  gaveUdad,  de* 
vised  them  to  his  heirs  by  the  custom,  and  to  tdbeir  hein, 
equally  to  be  divided  amongst  them ;  the  question  was, 
whether  they  should  be  in  by  descent  or  devise?  Ei  per 
Anderson,  Chief  Justice,  let  us  consider  the  devise  by 

^  PresOm Y.Holmes;  Net^  36;  Oonldab*  141^   pi.  635 

Hnduutt  V,  Jemmgt;  Clarke  3  Lev.  1 27, 128. 
V.  Sndih ;    Hedger  v.  Rtme^       "  Per  Fenner,  Owe%65. 
9Ufm^  »  See  Brer's  case,,  i  Leon; 

'  See  Cro.  Eliz.  431,  pi.  112. 
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itsdfy  withoat  the  worda,  ^^  equally  to  be  divided  amongst      dbvibe. 
them ;"  and  I  conceive  they  shall  be  in  by  the  devise,  — — — 
ibr.they  are  now  joint-tenants,  and  the  survivor  shall  have 
the  whok ;  whereaa,  if  the  lands  shall  be  holden  in  law  to 
have  deseended,  they  shonU  be  parceners,  and  so,  as  it 
were,  tenanls  in  common ;  and  althou^  the  words  sub- 
sequent^ ^  eqvally  amongst  th«n  to  be  divided,"  makes 
tbem  tenairts  in  common,  yet  that  doth  BOt  alter  llie  case. 
And  Wyndham  and  Rhodes,  Justices,  we^e  of  the  same 
opinion^.     So,  if  one,  having  two  dangkters,  devise  all  to 
one,  she  shall  take  all  by  devise,  and  shall  not  take  a 
moiety  by  descent  as  heir,  and  a  moiety  by  |he  devise ;  for 
Aiais  not  a  devise  to  an  heir,  because  both  coparceneis 
Biake  the  heir,  ajui  the  one  ia  not  an  heir  without  die 
odier;  and  there  can  be  no  such  descent  as  the  desocsit  of 
a  oioiety  to  one  cofMUrcener  as  heir'.    Besides,  if  it  were 
hdd,  that  one  took  a  moiety  by  descent^  it  must  be  held,. 
oonaeqiMntly,  that  the  devise,  as  to  a  moiety,  was  void, 
aud  then  the  said  moiety  ought  to  descewl  to  both,  as 
heiiB  to  the  testator,  and,  eonseqvently,  the  devisee  would 
have  but  three-fourths  of  the  laoids,  where  they  were  deirised 
to  her  tit  i9tiK    This  was  detemiined  in  the  case  of  Head- 
ti^  V.  B€jf9km  "^^    Therey  B^  having  two  daughters,  one  of 
vhich  had  issue  a  son,  and  died,  devised  his  land  to  the 
asBift  and  his  heirs  for  ever.    And  the  (question  being,  whts- 
Aer  die  son  ahottld  take  all  by  the  devise,  or  the  one 
oioiety  by  descent,  and  the  other  moiety  by  devisef  it  was 
sBsolved  by  ihe  court,  that  die  grandson  sfaotdd  taike  aU' 
by  the  deviae,  md  codd  not  take  a  moiefy.l^  tike  descent, 
as  heii^  and  a  saoiety  by  the  deviae. 
And  a  devise  so  dcenmstanced  may  be*  good  in  part 


^    Bear's  cas^    i  Leon.  2  Ld.  Raym.  82^;  and  see 

112 ;  S.  C-  315.  2  Rol.  Rep.  352,  and  Pal- 

*  Co.  Lit.  1^,  b.  mer,  373 ;   S.  L.  per  &ode- 

^RtadingY.Boyston,  1  Salk.  ridge,  arguendo. 
242;    S.C.  Comyns^  123; 
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DEVISE.  and  void  in  part,  as  to  one  entire  thing.  As,  if  a  man 
devise  one  moiety  of  Blackacre  to  B.  his  heir  in  fee,  and 
the  other  moiety  to  him  in  tail,  the  heir  shall  take  the  fee 
by  descent,  the  devise  as  to  that  being  void;  and  the  other 
moiety  he  shall  take  in  tail  by  the  devise  as  a  purchaser'. 
I>evise  Toid  bj  And  a  devise  may  also  fail  of  taking  effect  by  reason  of 
of  do!See!*"**  a  waiver  of  the  benefit  thereof  by  the  devisee,  and  such 

waiver  maybe  either  express  or  impUed.  An  express  waiver 
is  where  the  devisee  actually  refuses  to  accept  the  thing 
devised«  An  implied  waiver  is  where  the  devisee  does  an 
act,  from  whence  it  is  inferred  that  he  does  not  accept  the 
benefit  intended  him  under  the  will.  Thus,  it  is  a  con- 
clusion in  equity,  that  wherever  any  person,  having  a  claim 
upon  a  man's  estate  independent  of  him,  and  also  a  claim 
thereupon  under  his  will,  which  claims  are  repugn^t  to 
each  other,  pursues  the  former,  the  latter  is  thereby  waived 
or  abandoned ;  for  it  being  against  the  intention  of  the 
will  that  the  devisee  should  have  both,  equity  therefore 
considers  such  devise  to  be  upon  an  implied  condition,  that 
the  devisee  shall  abandon  his  original  title,  or  shall  waive 
his  title  by  devise.  The  leading  case  upon  this  point,  is 
that  of  Noys  v.  Mordaunt,  There  £.  having  two  daughters, 
made  his  wiU,  and  devised  to  ilf .  his  eldest  daughter,  his 
lands  in  B.  and  800  /.  in  money ;  to  N.  his  second  daughter, 
his  lands  in  S,  and  C.  and  1,300 /•  in  money,  provided. and 
on  condition  she  released,  conveyed  and  assured  £.  lands  to 
her  sister  M. ;  and  devised  further,  that  if  he  should  have  a 
son,  the  devise  to  his  daughters,  and  the  lands  at  S.  and 
C.  should  be  void :  and  in  that  case  he  gave  1,200  L  to  3f. 
and  1,000  2.  to  N.;  provided  also,  that  if  he  should  have 
another  daughter,  then  he  gave  the  800  /.  devised  to  M. 
to  such  after-bom  daughter,  and  the  1,300/.  devised  to  N, 
to  her  and  such  after-bom  daughter  equally  between  them. 
The  testator  soon  afterwards  died,  leaving  his  wife  enseifU 

'See  2  LordRaym.  830. 
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of  a  daughter,  JB.,  M.  married  H.  and  died  without  ibbuc,      devise. 

not  having  giren  any  release  to  N.  her  sister,  according  to  

the  will.    E.  claimed  not  only  the  lands  devised  to  her  by 
the  will,  and  a  moiety  of  what  was  devised  to  her  sister  N. 
bat  also  a  moiety  of  the  B.  lands  devised  to  Jf.  they 
having  been,  on  the  testator's  maniage,  settled  on  himself 
for  life,  and  his  wife  for  her  jointure,  remainder  to  the  first 
and  other  sons,  remainder,  in  default  of  issue  male,  to  the 
heirs  of  his  body '.    And  the  question  was,  whether  she 
should  be  at  liberty  to  substantiate  that  claim,  or  whether 
she  ought  not  to  acquiesce  in  the  wlW,  or  renounce  any 
benefit  thereby.    Etper  Lord  Keeper,  in  all  cases  of  this 
kind,  where  a  man  is  disposing  of  his  estate  amongst  his 
children,  and  gives  to  one  fee*simple  lands,  and  to  an- 
other lands  entailed  or  under  settlement,  it  is  upon  an 
implied  condition,  that  each  party  acquit  and  release  the 
other;  especially,  as  in  this  case,  where  the  testator  plainly 
had  the  distribution  of  his  whole  estate  under  his  consi- 
deration, and  had  given  much  more  to  E,  than  what  be- ' 
longed  to  her  by  the  settlement,  and  had  it  in  his  power 
to  have  cut  ofi*  the  entail.    In  the  preceding  case,  it  is 
observable  that  the  Lord  Keeper  dwells  strongly  upon  the 
circibnstance  of  its  being  an  arrangement  among  the  tes- 
tator's children,  by  a  total  disposition  of  his  property 
between  them,  and  by  which  the  devisee  took  a  greater 
interest  than  she  would  have  been  entitled  to  under  the 
settlement ;  and  also,  that  the  devisor  was  tenant  in  tail, 
and  consequently  might  have  barred  the  estate  tail  by 
fine  or  recoyery.    But  these  arguments  were  only  used 
in  corroboration  of  his  opinion,  the  general  principle  being 
sufficient  of  itself  to  support 'the  rule,  had  the  case  been 
stripped  of  these  circumstances.    Accordingly  the  rule  is 
laid  down  by  Lord  Talbot,  in  the  case  of  Streatjield  v.   . 
Streatfield,  on  broader  grounds;  for  his  lordship  there 


*  Nays  V.  Mardaunty  2  Vem.  581 ;  see  2  Ibid.  232,  233 ; 
ilb.  ]&i.  1 

VOL.    V. 


'  A/ovs  V.  Mcnrda\ 
Gilb.  fiq.  Rep.  15. 
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DEVISE,      states  it  thus :  ''  When  a  man  takes  upon  him  to  devise 
whflCt  he  has  no  power  over,  upon  a  auppositioQ  fthat  his 
will  will  be  acquiesced  under,  the  Court  of  Chancery  wiH 
compel  the  devisee,  if  he  will  take  advantage  of  the  will, 
to  take  entirely,  but  not  partially  under  it ;  there  being  a 
tacit  condition  annexed  to  all  devises  of  this  nature,  that 
the  devisee  do  not  disturb  the  disposition  diat  the  devisor 
has  made."    In  that  case  S  T.  <$.  the  grandfather  of  J.  T.  S, 
by  articles  previous  to  his  marriage,  agreed  to  settie  lands 
in  S.  to  the  use  of  himself  and  his  intended  v^fe  for  their 
lives,  and  the  life  of  the  svrvivor,  and  after  the  survivor's 
decease  to  the  use  of  the  heifis  of  the  body  of  7".  S.  on  kis 
wife  begotten,  with  other  revaainders  over.    The  marnnge 
took  (dace,  and  by  deed,  reciting  the  articles,  jT.  iS^  set- 
tled lands  in  S.  to  the  use  of  himself  and  his  wife  for  their 
lives,  and  the  life  of  the  survive  and  after  tlieir  decease 
to  the  heirs  of  the  body  of  T*  S.  on  M.  begotten,  remainder 
to  the  right  heirs  o(  T.  S»    They  had  issue  one  son,  J.  S. 
.   and  two  daughters.  Upon  the  marriage  of  J.  S.  other  lands 
of  considemble  value  were  settled  by  T.  S.  on  him-    X  5. 
died,  and  then  T.  5.  levied  a  fine  of  the  lands  comprised 
in  his  own  marrii^ge  settlement  to  the  use  of  himself  in  fee, 
and  made  a  will,  and  thereby  devised  part  of  those  lands 
to  his  two  daughters ;  ''  uid  all  other  his  manors,  nes- 
aaages,  lands,  tenemepts  and  hereditaments  whatsosTer, 
either  in  possession,  Dsversion  or  remainder,  not  therein 
befcMTe  given  or  disposed  of,  situate  in  the  counties  of  If.  5. 
jor  elsewhere,  he  devised  to  trustees,  in  trust  for  J.  T.  5. 
his  grandscm  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  his  daughters  in  tail,  remainder 
to  the  testator's  own  daughters,  with  remainders  over,  &c." 
And  it  being  held  that  the  settlement  made  in  pursuance 
of  the  ^reement  on  T.  5.  the  grandfather's  marriage,  was 
not  a  proper  execution  thereof,  the  question  was,  whether 
the  general  devise  to  the  grandson  should  be  taken  as  a 
satisfaction  for  what  he  was  entitled  to  under  the  articles; 

' Streatfield Y.  Streatfield,  Ca. T.Talbot,  176. 
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for  tken  he  must  be  put  to  his  electi^n^  either  to  accept      DEVISS. 

that  0ettIemeDt,  or  waive  all  benefit  under  the  will  ?    And  " 

Lord  Talbot  wae  of  ojunion,  that  the  grandson  could  not 

daim  both  under  the  will  and  under  the  articles;  for  it  was 

plain  that  the  intent  of  the  grandfather  in  levying  the  fine 

was,  to  have  the  absolute  ownership  of  those  lands  in  him^ 

and  under  the  apprehension  that  he  had  thereby  given 

himself  a  power  of  disposing  of  them,  he  gave  part  thereof 

to  his  daughters :  and  it  would  be  a  very  strained  oonstruc- 

lion  to  say,  that  he  intended  this,  not  as  a  present  devise 

to  his  daughters,  but  to  take  efiect  out  of  the  reversion  of 

the  lands  comprised  in*  the  articles ;  then  he  must  have 

looked  upon  himself  as  master  of  one  part  of  them  as  well 

as  of  the  other.    And  his  lordship  distinguished  this  case 

from  cases  where  the  question  was,  whetl^er  general  words 

should  ever  pass  lands  so  circumstanced,  in  the  hands  of 

the  testator,  as  not  to  be  capable  of  the  limitation  he 

makes  by  will ;  because  here  the  testator  had,  at  law,  a 

power  to  dispose  of  the  lands ;  though  they  might  be  affected 

with  a  trust  in  equity  under  the  articles,  yet  that  could 

not  be  supposed  to  lie  in  his  cognizance,  he  having  done 

an  act  to  enable  himself  to  dispose  of  them :  nor  could  it 

be  compared  to  the  case  of  an  express  trust,  and  the 

trustee  devising  all  his  lands ;  for  there  the  trustee  could 

not  be  ignorant  that  the  lands  which  he  held  in  trust  were 

not  his  own.    Then,  if  the  testator's  intent  was  to  pass 

these  lands  1^  the  will,  the  question  was,  whether  the 

devisee  could  take  any  advantage  under  one  part  of  the 

will,  unless  he  permitted  the  other  part  of  it  to  take  effect? 

And  his  lordship  was  of  opinion,  that  upon  the  principle 

that  governed  in  the  case  of  Noys  v.  Mardaunt,  he  could 

not;  for  though  what  was  given  to  the  grandson  in  this 

case,  was  precarious,  (nothing  being  given  to  him  if  he  • 

died  before  twenty-one,  and  if  after,  then  but  an  estate 

for  life),  and  he  appeared  before  the  court  in  the  favour- 
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DEVIse.  able  light  of  heir  at  law,  yet  this  would  not  alter  the  case, 
because  the  estates  which  the  testator  had  given  him  were 
undoubtedly  in  the  testator's  own  power,  and  he  had  given 
them  to  trastees  until  his  grandson  attained  twenty*one, 
and  then  had  disposed  of  them  in  such  a  manner  as  that 
there  never  could  be  any  undisposed  residue  to  go  to  him 
as  heir  at  law. 

And  the  rule  equally  applies,  whether  the  bene6t  under 
the  will  be  immediate  or  consequential ;  for,  though  the 
effect  in  such  cases  is,  that  the  devise  operates  as  a  satis- 
Auction  for  the  previous  interest  of  the  devisee,  yet  the 
principles  by  which  satisfaction,  strictly  speaking,  are 
governed,  do  not  apply  to  cases  of  this  kind ;  therefore 
•  it  is  not  necessary  that  the  thing  given  by  devise  should  be 

of  the  same  nature  or  of  adequate  value  with  the  thing  in 
lieu  of  which  it  is  to  be  received.  Where,  therefore,  bj 
articles  before  marriage,  an  estate  was  agreed  to  be  settled 
on  husband  for  life,  sans  waste^  remainder  to  the  heirs  male 
of  his  body,  with  power  to  raise  portions  for  younger  chil- 
dren, and  a  settlement  was  afterv^ards  made  (also  before 
marriage)  in  pursuance  of  the  articles,  and  observing  the 
very  words  thereof;  the  husband  levied  a  fine,  declanug 
the  uses  to  himself  in  fee,  and  afterwards,  by  his  wiU, 
made  a  provision  to  trustees  for  payment  of  his  son^s 
debts,  for  which  purpose  he  directed  them  to  make  a  pro- 
posal to  his  creditors.  And  the  question  was,  whether,  if 
the  son  took  the  benefit  of  the  devise  for  payment  of  debts, 
he  could  have  the  settlement  rectified  according  to  the  in- 
tention of  the  articles  ?  Lord  Hardwicke  was  of  opinion, 
that  if  the  son  submitted  to  and  took  a  benefit  under  his 
father's  will,  he  must  be  bound  thereby;  for  what  was 
applied  for  payment  of  his  debts  was  for  his  benefit,  and 
the  same  as  if  paid  to  himself;  therefore,  though  he  was 
entitled  to  relief,  and  to  have  the  settlement  rectified  ac- 
cording to  the  true  intent  of  the  articles,  he  must  make 
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}u8  election,  and  could  not  hare  the  benefit  of  both  the      DEA^ISE. 
articles  and  the  will  ■.  ■ — 

And  where  the  will  comprised  both  real  and  pergonal 
estate,  and'  the  land  to  which  one  child  was  entitled  in 
tail  was  thereby  giren  to  another,  and  a  personal  legacy 
to  the  tenant  in  tail,  Lord  Talbot  went  so  far  as  to  infer  an 
intent,  that  whonisoever  took  by  tha,t  will  should  comply 
with  the  whole,  and  put  the  party  to  an  election  of  the 
estate-tail,  or  the  personal  legacy  *. 

But  if  the  devisee  be  a  creditor,  and  not  a  volunteer, 
this  role  does  not  apply.  As,  where  JD.  devised  his  lands  in 
R.  and  elsewhere  to  trustees,  in  trust  to  sell  to  pay  his  debts, 
and  being  indebted  in  8,000  /.  to  various  creditors,  3,331  /. 
for  rents  and  profits  received  after  his  first  wife's  death 
from  an  estate  that  then  belonged  to  his  eldest  son,  a 
qoestion  arose  between  him  and  the  creditors,  whether  he 
ought  to  be  let  into  a  share  of  the  assets  devised  for  pay- 
ment of  debts,  since  the  estate  at  R.  was  part  of  the  lands 
devised  for  that  purpose  ?  and  the  eldest  son  opposed  this 
estate's  being  made  liable  to  them,  in  which  he  opposed 
his  father's  will.  And  it  was  said,  that  in  case'  the  son 
would  take  any  advantage  of  the  will,  he  ought  to  abide 
by  the  whole.  But  to  this  it  was  answered,  and  resolved, 
that  as  to  the.ii.  lands,  taking  it  that  the  son  had  a  spe« 
cific  lien  thereupon,  they  were  his  own  lands,  and  a  court 
of  equity  would  not  compel  any  person  to  admit  a  tes- 
tator's devise  of  lands,  which  were  not  his  own  but  the 
creditors  lands,  because  the  debtor  had  by  his  will  pro- 
lided  for  pa3^ent  of  debts;  for  the  creditor  was  entitled 
to  come  in  upon  the  fund  given  by  the  testator  for  payment 
of  debts,  so  that,  as  to  the  settled  lands  in  R,  the  testator's 
devise  was  as  much  void  as  if  he  had  devised  any  other 
part  of  his  son's  estate.     And  therefore  this  case  was 

"  Roberts  v.  Kingsfy,  i  '  See  aVes.  14,617;  and 
Ves.  238 ;  and  see  aeaiher  Heme  v.  Heme,  2  Vem,556« 
V.  Bider,  1  AUl.  426. 
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DEVISE,      distinguishable  from  the  cases  where  the  son  was  a  ▼olun- 
teer  and  not  a  creditor  y. 

So  where  the  wiU^  by  which  the  disposition  raising 
the  obligation  to  accept  or  waive  all  benefit  under  it  ii 
made,  disposes  of  land  to  which  the  devisee  has  a  preced- 
ing claim^  but  is  not  executed  so  as  to  pass  it^  the  rule  does 
not  apply ;  for  the'foundation  on  which  these  cases  rest  is, 
that  there  is  an  implied  condition  in  such  a  will,  that  those 
claiming  benefit  by  it  should  suffer  the  whole  to  take  efiect, 
and  then  it  must  necessarily  refer  to  the  validity  of  the 
will ;  for  where  the  court  must  make  a  construction  by 
implication  from  the  force  of  the  instrument  itself,  viz.  the 
will,  it  must  see  the  will ;  and  then,  when  the  instrument 
is  of  such  a  nature  as  that  it  cannot  be  read  as  a  will  of 
real  estate,  not  being  executed  in  the  manner  necessaiy  to 
reach  that,  it  cannot  be  known  or  taken  notice  of  by  the 
court  as  at  all  afiecting  that  kind  of  property ;  for  this 
case  differs  from  Noys  v.  Mordaunt,  and  the  other  cases  on 
that  head;  for  when  the  obligation  arises  from  the  insuffi- 
ciency of  the  execution  or  invalidity  of  the  will,  there  is 
no  case  where  the  legatee  is  obliged  to  make  an  election, 
for  then  there  is  no  will  of  the  land  *.  So,  suppose  a  man 
to  devise  a  legacy,  charged  upon  land,  to  his  heir  at  law, 
and  the  land  to  another,  and  the  will  be  not  well  executed 
according  to  the  statute  of  fiuuds  for  the  real  estate,  the 
court  will  not  oblige  the  heir  at  law,  updn  accepting  the 
legacy,  to  give  up  the  land*. 

But  if  there  be  an  express  clause  annexed  to  a  will,  that 
a  legatee,  disputing  the  will,  shall  thereby  forfeit  all  benefit 
under  it,  there  a  devisee,  daiming  under  it,  will  not  be 
entitled  to  any  benefit  if  he  oppose  a  part  of  it  relating  to 
land,  although,  as  to  that,  it  be  an  imperfect  and  invalid 

y  D^  V.  Deg,  2  P.  Wms.        ■  Hearle  v.  Greenbank,  i 
413;  and  see  Cktrke  v.  Vyse,    Ves.  898. 
a  Ves.  617  •  Per  Lord  Hardw.  1  Ves. 
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dkpomtion;  beeanse  the  conditional  clause  (to  prevent     D£VISE. 
breakmg  in  on  the  statute  of  frauds,  and  at  the  same  time  '    ^ 

to  attaiB  Botnral  justice,  which  requires  such  a  construction  v 
to  be  made,  as  that  the  intent  of  the  testator  should  not 
be  overhumed)  wilt  be  taken  as  annexed  ta  the  personal 
kgacy,  and  then  the  court  must  consider  every  part  of  that, 
whether  it  be  a  matter  relating  to  veal  estate  or  not ;  for 
tbe  whole  will,  relating  to  personalty,  must,  in  such  case, 
be  read,  let  it  refer  to  what  it  will.    Thu8>  where  a  free- 
man of  London  devised  his  real  estate  to  his  younger  son 
B,  and  dtt  his  personal  estate  among  his  children,  par-* 
ticiilarly  if,aoo  /.  i^n  some  contingencies  to  G.  the  dfiugh- 
ter  of  his  eklest  3on,  adding  this  clause:  **  If  any  child  or 
children  of  mine,  or  any  in  their  right,  or  any  who  may 
receive  benefit  by  my  will,  shall  any  way  litigate,  dispute 
or  controvert  the  whole  or  any  part  thereof,  or  the  codicils 
thereto  belonging,  or  not  give  such  discharges  as  my  will 
requires,  or  not  comply  with  the  whole  or  any  part  thereof, 
or  the  codicils  thereto  belonging,  or  not  comply  with  the 
whole,  and  aU,  and  every  condition  and  conditions  therein 
contained,  both  as  to  real  and  personal  estate,  such  child 
or  children,  so  far  as  it  relates  to  them  severally,  shall 
forfeit  all  claim  and  pretence  whatever  under  my  will,  and 
shall  have  no  more  than  the  orphanage  part  of  the  personal 
estate  I  die  possessed  of,  revoking  what  I  gave  to  Ihem, 
I  give  to  my  residuary  legatees.''    This  instrument  was 
attested  in  the  common  form,  but  it  was  not  subscribed 
by  the  testator  nor  by  any  witnesses.     G.  by  the  death  of 
her  father,  happened  to  become  heir  at  law  to  her  grand** 
bther,  and  so  entitled  to  whatever  he  left  to  descend,  or 
ought  to  have  descended  from  1]ie  invalidity  of  his  dis- 
position.   And  the  question  was,  whether,  on  die  general 
reasoning  and  foundation  of  the  case  of  Noys  v.  Mordaunt, 
G.  must  not  make  her  election,  either  to  have  the  1,200  /. 
or  the  land  which  happened  to  descend  to  her?  or,  to  be 
aoie  pkkin,  whether,  if  she  chose  the  real  estate>  she  must 

not  waive  the  legaycy  ?  and,  per  Curiam,  G.  ought  not  to 
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DCVISE.  take  the  benefit  of  this  personal  legacy  without  waiying 
any  right  to  the  lands  descended ;  for  the  devise  in  this 
will  amounts  to  the  same  as  if  the  testator  had  annexed  a 
condition  to  permit  the  younger  son  to  enjoy  the  land. 
The  reasonable  construction  is,  that  none  of  the  devisees 
should  receive  any  benefit  by  the  will,  unless  they  sufiier 
the  who}e  instrument  to  take  effect,  not  having  regard  to 
the  validity  or  force  of  it,  according  to  the  statute  of  frauds, 
but  to  the  clauses  and  expressions  used.  This,  then, 
being  an  express  condition  annexed  to  a  personal  legacy, 
G.  cannot  take  both  the  legacy  and  the  real  estate  ^. 

And,  if  a  man  give  a  portion  or  legacy  to  a  child,  or 
other  person,  in  lieu  or  satisfaction  of  a  particular  thing 
expressed,  that  shall  not  exclude  him  from  another  benefit, 
although  the  other  benefit  claimed  be  contrary  to  the  will 
of  the  donor;  for  courts  will  not  construe  that,  as  meant 
in  lieu  of  every  thing  else,  which  a  testator  has  said  is  to  be 
in  lieu  of  a  pturticular  thing  ^. 

But  no  case  upon  this  rule  has  as  yet  gone  so  far  as  to 
establish  the  proposition,  that  if  a  devisor  in  his  will  takes 
upon  himself  to  dispose  of  an  estate  in  which  he  has  no  in* 
terest,  but  which  is  absolutely  another's,  and  in  the  same 
will  gives  a  beneficial  thing  to  the  owner  of  such  estate, 
the  owner  of  the  estate  shall  either  waive  die  benefit  of  the 
devise,  or  renounce  his  estate;  the  foundation  of  the  rule 
being  a  supposed  misconception  of  the  testator  as  to  the 
situation  of  his  own  property.  And,  where  the  testator 
has  property  of  bis  own  to  answer  the  description  given  in 
his  will  of  that  which  he  means  to  dispose  of  thereby,  his 
devise  will  be  construed  as  applicable  to  his  own  property 
of  that  description,  and  not  to  the  property  of  another, 
though  equally  answering  it.  Both  these  points  seem  to 
have  Occurred  in  the  case  of  Timeweli  v.  Perkins^  where 
it  was  so  determined. 

^  Boughton  V.   Boughton,    30.   Oct.  30,  1 750. 
«  Ves.  12.  '  Timewell  r.  Perkuu,   2 

'   *  See  East  v.  Cook^  2  Ves.    Atk.  103^ 
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Andy  in  order  to  put  a  devisee  to  the  alternative  of  either      DEVISK. 
waiYinghis  interest  under  awill|  or  foregoing  his  claim  to  ""^ 
some  interest  disposed  of  in  it,  to  which  he  is  previously 
entitled  independentlyofthewilliitmust  be  clearly  evinced  '  . 

that  the  devisee's  taking  both  interests  will  defeat  the 
general  intent  of  the  devisor.  And,  therefore,  where  one 
devised  to  his  wife  a  legacy,  and  also  in  remainder  the  same 
estate  out  of  which  she  demanded  her  dower;  and,  it  was 
contended,  she  must  either,  take  totally  under  the  will,  or 
totally  reject  it.  But  Lord  Hardwicke  was  of  opinion  she 
was  entitled  to  dower,  and  also  to  the  devise  and  legacies : 
and  this  upon  the  authority  of  the  case  of  Lawrence  v. 
Latorence,  which  his  lordship  said  was  a  case  in  point 
determined  in  the  House  of  Lords,  upon  the  circumstances 
at  large,  and  not  upon  any  one  of  them  in  particular. 
Besides,  his  lordship  said,  this  case  stood  distinguished 
from  that  of  Noys  v.  Mordaunty  upon  the  reason  of  the 
thing  likewise ;  for,  the  claim  there  would  have  overturned 
the  will  in  totOy  but  the  widow  here  did  not  claim  to  over- 
turn the  will  in  toto,  but  claimed  merely  a  temporary 
interest;  and  it  was  only  taking  out  that  excrescent  interest . 
for  a  time,  and  afterwards  it  would  go  on  as  the  testator 
intended  it^.  So,  in  the  case  o(  Ayres  v.  Willis,  where  a 
man,  by  his  will,  taking  no  notice  of  his  wife's  right  to 
dower,  made  a  provision  for  her  out  of  his  personal  estate 
by  way  of  residue.  Lord  Hardwicke  held^  that  the  wife 
might  claim  her  dower,  for  her  doing  so  would  not  break 
in  on  the  will ;  and  his  lordship  said,  the  case  was  the 
stronger,  as  it  was  only  a  residue,  which  accidental 
benefit  he  might  intend  she  should  have  as  well  as  dower^ 

A  devise  also  may  become  void  and  fail  of  effect  by  a  Failure  of  a 
man's  performing  that,  which  it  is  the  object  of  it  to  ac-  uto^  i^rfora- 
complish  in  his  life-time.     As,  where  a  man  intending  to  ?*^^.^^?J"^^ 
build  a  seat  upon  his  estate,  and  having  laid  the  foundation 

•  See  2  Vem.  365 ;  1  Lord    230 ;    and    see    Waller   r. 
Raym.  438.  Fuller,  2  Eq,  Ca.  Abr.  301, 

^Ayres  v.   Willii,  1  Ves.    pi.  18. 
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DEVISE,      of  it,  made  his  will,  and  thereby  defised  land  for  niaing 
""  portions  fot  his  younger  childreOi  and  pajring  oflF  his  debts^ 

and  appointed  that  400  L  Edioold  be  laid  out  in  perfecting 
the  building  of  his  house*.  It  happened  that  he  lived 
seyeval  years  after  the  making  of  this  will,  and,  in  that 
time,  expended  upon  his  house  above  400  L  He  then  died, 
leaving  the  above  will  and  the  house  unfinished.  The  will 
was  defective  for  passing  lands,  not  being  executed  pur- 
suant to  the  statute  of  frauds.  And  the  question  was, 
whether  the  heir  at  law  ought  to  have  the  benefit  of  Ae 
400  /.  by  the  will  appointed  to  be  laid  out  on  this  house? 
And  it  waa  insisted  on  the  part  of  the  youngs  ehihiren, 
that  he  ought  not,  because  the  testator  himself,  after  the 
floaking  of  this  will,  had  expended  above  that  sum  on  the 
house.  And,  upon  this  ground,  the  Lord  Chanceller 
decreed  against  the  heir  at  law,  who  was  plaintiff  ixt  equity 
for  this  sum. 

A  devise  of  lands  may  also  £ul  of  effect  in  cooBequencs 
of  the  statute  3  8c  4  W.  &  M.  c.  14,  which  recites  that, 
^*  Whereas  it  is  not  reasonable  or  just,  that  by  the  practice 
or  contrivance  of  any  debtors,  their  creditors  should  be  de- 
frauded of  their  just  debts,  and  nevertheless  it  hath  so  often 
happened,  that  where  several  persons,  having,  by  bonds  or 
other  specialties,  bound  thezQselves  and  their  heirs,  and 
having  afiberwarda  died  seised  in  fee-simple  of  and  in 
manors,  mesauagei^  lands,  &c.  or  had  power  or  auAority 
to  dispose  of  or  cha^e  the  same  by  their  wills  or  testa- 
mentSy  have,  to  the  defrauding  of  such  their  erec^vs,  1^ 
their  last  wills  or  testaments,  devised  the  same,  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lest  their 
said  debts ;  for  remedying  of  which,  be  it  enacted,  &c 
that  all  wills  and  testaments,  limitations,  dispositionB  or 
appointments,  of  or  concerning  any  snmoF»,  messuages, 
landsy  tenements  or  heredkasments,  or  of  any  rent,  pvoiit, 
tenaor  ehacge  out  of  ^  same»  wherec^  aay  person  or 

s  Husbands.  J.  Husbands,  1  Vein.  95. 
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penoBB  at  the  time  of  his,  her  or  theiv  decease^  shall  be  TXEVW^ 
seised  in  fee-aimple,  in  possesBion,  reversion  or  remainder^ 
OF  have  power  to  dispose  of  the  same,  by  his,  her  or  their 
last  wills  or  teataments,  shall  be  deemed  and  taken  (only 
as  against  such  creditor  or  creditors  as  aforesaid,  his,  her 
sad  their  heirs,  sucx^essors,  exeontors,  administnttorsy  and 
asBignSy  and  every  of  theai,)  to  be  fraudulent^  and  cleariy, 
absohitely,  and  utterly  void,  frustrate,  and  of  noneeflfect/' 

Before  which  statute,  if  an  obligor  devised  his  land,  the 
dewsee,  selling  or  aliening  it  before  action  brought,  was 
not  liable  to  the  obUgee.  This  statute  was  tberefrNre  mada 
to  remedy  the  defect  in  the  13th  of  Eliz*  c.  5,  ol  fraudur 
lent  conveyances,  and  to  extend  the  benefit  of  it  to  fiaudu** 
lent  devises.  The  general  view  of  the'  statute  being  to 
prevent  creditors  from  being  defrauded  of  their  debts,  and 
to  pot  all  devises  upon  equal  footing  with  the  heir  where 
lands  descend  i^ion  him,  it  bas^  according  to  the  luown 
rale  upon  statutes  meant  to  prevent  frauds,  received  the 
most  liberal  construction  K 

And  the  statute  being  made  merdy  for  the  sake  of  cr^^ 
ditois,  and  not  at  all  in  favour  of  heirs  at  law,  it  has  made 
DO  manner  of  alteration  in  the  law,  except  as  between  the 
creditor  and  the  devisee ;  a^  to  the  heir  and  devisee  the 
law  is  ike  same  as  before.  Therefore,  if  a  bond  oreditos 
come  upon  real  assets,  he  shall  resort  to  the  bnds  d^ 
soended  in  the  first  place ;  for  the  heir  is  only  entitled 
after  all  gifta  are  satisfied,  and  therefore  ia  first  liable  to 
pay  specialty  debts  K  And  a  devisee  is  in  the  nature  of  a 
parchaaer^  who  is  always  to  be  preferred  to  an  heir  at  law, 
although  in  rei  veritate  the  purchaser  come  to  the  land 
without  any  valuable  consideration ;  for  the  consideration 
of  the  purchase  is  immaterial  in  such  casej.  And,  there- 
fore,  where  a  bill  was  brought  to  have  satisfaction  out  of 

^  See  Kynaston  v.  Clark,  j  See  Harbart's  case,  3 
3  Atk.  205.  Bep.  id^bw 

'  Per  Ld.  Hard.  2  Atk.435.  < 
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DEVISE,      assets^  both  descended  and  devised.  Lord  Talbot  directed, 

"^~*  that  if  the  personal  estate  were  not  safficient,  then  an 

account  was  to  be  taken  of  assets  descended  upon  the 

heir  at  law;  and  if  that  should  be  deficient,  then  an  account 

was  to  be  taken  of  the  devised  estate*^. 

It  is  provided,  by  the  4th  section  of  this  statute,  ''  That 
where  there  hath  been  or  shall  be  any  limitatipn  or  ap- 
pointment,  devise  or  disposition,  for  the  raising  or  pa3nDQent 
of  any  real  or  just  debt  or  debts,  or  any  portion  or  por- 
tions, sum  or  sums  of  money,  for  any  child  or  children  of 
any  person,  other  than  the  heir  at  law,  according  to  or  ia 
pursuance  of  any  marriage  contract  or  agreement  in  writ- 
ing, bond  fide  made  before  such  marriage,  the  same  and 
every  of  them  shall  be  in  full  force ;  and  the  same  manors, 
messuages,  lands,  tenements  and  hereditaments  shall  and 
may  be  holden  and  enjoyed  by  every  such  person  or  per- 
sons, his,  her  and  their  heirs,  executors,  administrators  and 
assigns,  for  whom  the  same  limitation,  appointment,  devise 
or  disposition  was  made,  and  by  his,  her  and  their  trustee 
or  trustees,  his,  her  and  their  executors,  administrators 
and  assigns,  for  such  estate  or  interest  as  shall  be  so 
limited  or  appointed,  devised  or  disposed,  until  such  debt 
or  debts,  portion  or  portions,  shall  be  raised,  paid  and 
satisfied ;  any  thing  to  the  contrary  in  that  act  contained 
notwithstanding." 

On  this  clause  it  has  been  decided,  that  if,  in  a  devise  for 
payment  of  debts,  any  debt  be  excepted,  so  that  the  same 
is  not  for  the  payment  of  all  the  testator's  debts  generally, 
such  case  is  not  within  the  benefit  of  this  proviso'. 


RevoMtiffi  of 


A  devise  may  lastly  become  void,  or  CeuI  of  taking  efieci, 
by  reason  of  an  actual  or  constructive  rtwicatiQin  of  it  in 
the  life-time  of  the  devisor. 


^  'Pitt  V.  Raymondy  cited        ^  See  Bamadiston's  Rep. 
a  Atk.  435.  304. 
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In  coDsidering  the  doctrine  of  revocations,  it  will  be  DEVISR 
proper  to  observe,  first,  upon  the  principles,  nature  and 
extent  of  revocations,  as  they  stood  at  common  law  pre* 
vioQB  to  the  statute  of  frauds ;  and  then  how  far  it  has 
been  altered  or  affected  by  that  statute.  At  common  law, 
a  deyise  of  land  might  be  revoked  in  two  ways,  viz.  first, 
by  a  positive  act  of  the  devisor  revoking  the  devise,  which 
iB  an  express  revocation.  Secondly,  by  some  declaration 
or  some  equivocal  act  of  the  devisor,  amounting,  in  law, 
to  a  revocation ;  or  some  act  of  his  furnishing  ground  to 
presume  that  his  intent  to  devise  must  be  changed,  Tliese 
are  called  revocations  in  law. 

Express. revocations  at  common  law  might  have  been  Ejrpreit  revo. 
effected,  first,  by  writing;  as,  by  a  subsequent  will  or  co-  moQ  Uw.^^"^ 
dicil  expressly  revoking  a  preceding  will.  Secondly,  by 
parol;  as  if  one,  having  made  his  will  in  writing,  and'de- 
rised,  his  land  to  il.  afterwards,  being  sick  and  on  his 
death-bed,  had  declared  that  he  did  revoke  his'  will,  and 
A.  should  not  have  his  lands  given  unto  him  by  his  will,  or 
other  like  words,  showing  the  devisor's  intent  to  make  an 
express  revocation  thereof :  or,  if  speaking  of  his  will,  he  , 

had  said,  **  I  do  revoke  it,  and  bear  witness  thereof;''  for 
these  expressions  would  have  evinced  an  immediate  pur- 
pose to  revoke  "^.  But  words  would  not  have  effected  a 
reTocation  unless  clearly  used  animo  revocandif  which  must 
have  been  made  evident  by  an  express  reference  to  the  in- 
strument to  be  revoked ;  and,  therefore,  where  a  devisor 
on  his  death-bed,  because  his  devisee  did  not  come  to 
visit  him,  affirmed  that  she  should  not  have  any  part  of  his 
lands  or  goods,  not  referring  to  his  will  expressly ;  this  was 
held,  per  Curiam,  unanimously,  not  to  be  a  revocation  of 
the  will,  being  but  by  way  of  discourse,  and  not  mentioning 
it*.    So,  if  the  expressions  were  such  as  imported  only  an 

■  Dyer, 310,  pi.  8l ;  l  Rol.  "  Sympsan  v.  Kirton,  Cro. 

Abr.  615 ;  Co.  i ;  see  Cro.  Jac.  115,  pi.  2 ;  and  see  Cro. 

Jac.  115,  pi.  2,  497,  pi.  3 ;  Car.  51. 
and  see  Styles,  343,  418. 
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inteDtiOQ  to  revoke  in  Aiture,  they  would  not  have  been  a 
revocation  of  a  will  in  writing  of  land®.  Ae  if  one,  saying 
that  he  had  made  his  will,  added,  that  it  should  not  stand; 
or  that  he  would  alter  it ;  these  words  would  not  have  been 
a  revocation,  for  they  are  words  but  infiuuro,  and  a  dcda- 
ration  what  die  speaker  of  them  intends  to  do.  But  a  dis- 
tinction was  taken  between  cases  of  the  last  mentioned 
kind  of  verba  infuturo,  referring  to  a  foture  act,  and  simi- 
lar words  when  they  referred  to  a  present  resolution ;  and, 
dierefore,  although  if  a  man  said,  I  will  revoke  my  will 
made  at  A,,  this  was  no  present  revocation,  because  it  re- 
ferred to  a  future  act ;  yet,  if  a  man  said,  ammo  reooeandif 
**  my  will  made  at  A.  shall  not  stand,''  that  had  been  an 
immediate  revoeation ;  for  it  referred  to  a  present  reso- 
faition :  in  like  manner,  as  if  one  sai4  to  another,  ''  yoa 
shall  have  my  land  for  three  years,''  this  would  be  a  present 
lease  K  The  law  was  the  same  if  a  devisor  declared  that  he 
Would  alter  or  add  to  his  will,  and  died  before  any  alteration 
or  addition  made ;  the  will  would,  nevertheless,  standi. 

A  revocation  might,  secondly,  be  effected  by  some  de- 
claration or  equivocal  act  of  the  devisor,  amounting,  in 
law,  to  a  revocation,  or  some  act  of  his  furnishing  ground 
to  presume  that  his  intent  to  devise  must  be  changed. 
As  if  one,  who  had  made  his  will  said,  ammo  tesUmdi,  as 
on  discourse  re^>ecting  the  speaker's  will,  that  J.  N.  (who 
was  his  heir  at  law)  diould  be  his  heir,  that  would  have 
been  a  revocation  of  a  devise  to  a  strange;  for,  in  such 
case,  the  testator's  intent  to  revoke  was  a  necessary  in- 
ference from  his  iiitent  that  his  heir  at  law  should  inherit, 
ttoce  the  latter  could  not  take  place  without  the  former 
was  effectuated:  and  no  further  act  was  necessary  to 
enable  /.  N.  to  take ;  because,  when  the  will  was  revoked, 
&e  law  gave  the  land  to  the  heir'. 

<"  OroModl  V.  SanderSf  Cro.  ^  Moore,  874,  pi.  i22d. 

Jac  497.  '  ford's  case,  i  Siderf.  73 ; 

9  Burton  et  al.  v.  Gowdl,  S.  C.  i  Keb.  253,  (d.  si  * 
Cro.  Eliz.  306,  pi.  6. 
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And  Aese  acts  of  the  deyiBOT^  amorniting  to  a  rero-  DKVISG; 
cation,  may  be  either  by  ^nriting  or  tn  pais.  First,  by 
writings  as  if  one,  having  made  a  will,  afterwards  make 
another  will  inconsistent  therewith,  bat  not  expressly  re-  c^enTwiiii  or' 
Foking  it,  Ais  will,  nevertheless,  be  a  revocation ;  for,  by  ^^"*^  "▼okei 
making  the  latter  will  inconsistent  with  the  former,  the 
fonner  is,  in  law,  revoked;  the  very  making  the  latter 
fomishing  a  fact  from  which  it  must  necessarily  be  in- 
ferred, that  the  former  was  intended  by  the  testator  not  to 
stand ;  and  then  when  a  man  makes  a  will,  and  afterwards 
does  something  by  which  it  may  be  understood  his  intent 
is  that  that  the  will  should  be  changed ;  this,  in  law,  is  a 
revocation*.  Thus,  if  a  man  devise  his  land  to  two,  and, 
by  another  will,  give  it  to  one  of  them,  and  die,  he  to  whom 
it  is  devised  by  the  last  will  shall  have  it*.  So,  likewise, 
if  a  devisor  by  one  will  give  lands  to  his  son,  and  by 
another  wiH  devise  the  same  to  his  wife ;  the  latter  wiH 
revokes  the  fonner,  and  she  shall  have  the  land".  Again, 
where,  in  trespass,  the  defendant  justified  the  taking  of 
the  goods  by  virtue  of  a  will  by  which  they  were  devised 
to  him,  and  of  which  will  he  was  made  executor,  and  the 
plaintiff  replied,  that  the  testator  made  another  will,  and 
thereby  did  constitute  him  executor;  this  was  held  a  good 
replication,  without  a  traverse  that  the  defendant  was  ex- 
ecutor ;  because,  by  making  of  the  second  will,  which  was 
contradictory  to  the  first,  inasmuch  as  he  made  another ' 
executor,  Ae  latter  was,  in  law,  revoked  ▼. 

But,  it  has  been  detemuned,  that  die  mere  etrcumstance 
of  a  latter  will's  existing,  though  expressly  found  by  a 
jury,  vnA  not  of  itself  be  a  foundation  to  decide  it  to  be  a 
revocation  of  a  former  will  of  land ;  because  the  second 
will  may  be  of  things  of  another  nature,  as  of  goods ;  or  it 
may  be  of  different  things  of  the  same  nature,  as  other 
parcels  of  land^ ;  or  it  may  be  a  confirmation  of  the  fonner; 

•  See  3  Wilson,  (;i  i,  512.        •  Ibid. 

^  See  3  Mod.  Rep.  m6.  t  Year  Book,  8  R.  3,  fol.3. 
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it  can  never,  therefore,  be  judged  to  be  a  revocation  thereof 
until  it  be  ascertained  to  be  contradictory  thereto*  Thus 
where,  on  a  special  verdict  in  ejectment/  the  jury  found, 
that  A,  seised  in  fee  of  the  lands  in  question,  made  his 
will,  and  thereby  devised  them  in  manner  therein  stated ; 
and,  after  making  that  testament,  viz.  8ic.  he  made  aUudin 
testamerUum  in  scripHs,  but  what  was  the  contents  thereof, 
or  its  purport  or  effect,  they  did  not  know;  the  question 
was,  whether  the  latter  will,  so  found,  was  a  revocation  in 
law  of  the  devise  of  lands  in  the  former?  And  the  Court 
declared  their  opinion,  that  they  were  not  satisfied  the 
second  will  did  revoke  the  former ;  because  it  was  not 
found  that  any  lands  were  devised  by  the  second  will,  so 
that  it  might  or  might  not  be  consistent  with  the  former ; 
and,  when  the  matter  stood  indifferent,  the  Court  would 
not  suppose  a  revocation  of  a  will  solemnly  made.  And 
this  judgment  was  affirmed  on  appeal  to  the  House  of 
Lords  ^. 

And,  though  a  latter  will  be  expressly  found  to  be  dif- 
ferent from  a  former,  yet,  if  it  be  not  known  in  what  that 
difference  consisted,  it  will  be  no  revocation  in  law  thereof; 
because  a  will  may  be  different  from  a  former  in  giving  of 
a  ring  or  mourning,  and  yet  may  stand  and  be  perfectly 
consistent  with  it.  The  revocation,  therefore,  not  being 
a  consequence  of  the  mere  act  of  making  another  will,  nor 
the  abstract  effect  of  making  a  will  different  from  another 
will,  but  of  the  repugnance  of  the  subject  matter  of  the 
latter  with  that  of  the  former;  it  follows,  that  the  contents 
thereof  must  be  known  to  be  inco^istent  with  the  previous 
disposition,  before  it  can  be  decided  to  be  a  revocation  of 
a  former  will ;  that  depending  upon  the  evidence  it  furnishes 
of  the  change  in  the  testator's  mind ;  which  can  only  be 
judged  of  by  knowing  what  appears  in  both  instruments ; 

^  Seymor  et  al.  v.  Nos-  Hitchim  v.  Basset,  in  Banco 

worthy^  in  scaccario  Hard.  Regis,    3  Mod.  Rep.  203 ; 

374 ;  S.  C.  Show.  Par.  Ca.  Comb.  90 ;    2  Salk.  592 ;  1 

146 ;  S.  C.  by  the  name  of  Show.  537. 


209 
DEVLSK. 


lUvoeatUm. 


€H.  i.  §  VIII.]  CONVKYAHCING. 

■ 

or  circumstances  must  be  made  out  from  whence  that 
might  be  presumed,  as  spoliation,  or  the  like;  but  no  pre- 
sumpdon  can  arise  from  a  diversity,  unless  that  diversity 
be  shown  and  found ;  that,  therefore,  a  second  will,  in  the 
dark,  which  neither  the  jury  nor  the  court  ever  saw,  and 
were  wholly  ignorant  of  the  contents  of,  ought  not  to  be 
setup;  for,  if  it  were,  an  heir  might  avail  himself,  by 
destroying  the  second  will,  to  defeat  both  wills. 

But  it  still  seems  questionable,  whether  the  precise  facts 
in  which  a  latter  will,  so  set  up  as  a  revocation  of  a  former 
will,  differs  from  it^  must  necessarily  be  found ;  for  if  the 
juy  find  expressly,  that  the  disposition  made  by  the  second 
will  is  inconsistent  with  the  devises  contained  in  the  former, 
that  appears  to  be  a  sufficient  ground  to  decide  the  latter 
will  a  revocation ;  because  evidence  may  be  laid  before  them 
to  prove  an  inconsistent  disposition,  or  circumstances  to 
lay  a  bit  foundation  fi^r  presuming  it  to  be  so,  as  spolia- 
tion, or  the  like.  Whether  a  revocation  or  not  is  some- 
times a  question  of  law,  sometimes  of  fact ;  as,  where  there 
are  inteiiineations  in  a  will.  Revocavit  vel  non  appears  to 
be  like  devisavit  vel  fion.  All  that  seems  necessary  to  be 
shown  on  a  special  verdict  of  this  kind  is,  that  the  jury 
have  found  the  second  will  to  be^  in  the  particular  in 
question,  repugnant  to  or  inconsistent  with  the  first.  In 
the  principal  case  that  was  not  done,  the  jury  having,  at 
the  same  time  that  they  found  the  latter  will  different  from 
the  first,  expressly  declared,  that  they  did  not  know  in 
what  the  difference  consisted ;  the  inference  from  which 
seems  to  be,  that  the  only  reason  they  had  to  imagine  it 
different  from  the  first  was,  that  another  had  been  made. 

A  codicil,  likewise,  if  inconsistent  with  a  preceding  will,  KeTocation  bj 
is,  in  law,  a  revocation  of  it*.     But  a  codicil  differs  from  codicil, 
a  latter  will^  which,  from  the  nature  of  the  instrument,  has 
been  held  a  total  revocation  of  a  disposition  varied  therein 


*  See  Attorney  General  v.  Uoyd  et  al.  3  Atk.  552  ;  S.  C. 
1  Ves.  3«. 
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D£  V  TSE.  from  what  it  was  in  a  former  will,  although  no  express  datise 
of  revocation  be  inserted  therein  :  for^  a  codicil  being  con- 
sidered both  in  our  law  and  in  the  cml  lawas'pattt^f  ai^, 
and  taking  effect  together  with  it  a^  die  death  df  the  les- 
tator,  isy  in  its  own  nature,  not  intended'lob^Vreirocadbn 
of  the  instrument  of  the  will,  or  of  the  pMiculkrmspbsitfons 
therein,  further  than  as  specifically  altered' thereby,  imless 
it  contain  words  of  express  revocation. '  A  codicil,  th'eire- 
ibre,  is  no  revocation  even  of  the  particular  disposition  in 
a  preceding  will  to  which  it  is  applicable,  except  precisely 
in  the  degree  expressed,  leaving  the  particular  di^pbsition 
affected  tliereby,  as  well  as  the  instrument,  in  all  other 
respects,  jprecisely  in  the  state  in  which  it'finds  tbetii  ^. 

But  it  seems  that  if  a  man,  by  a  subsequent  will  or  co- 
dicil, make  a  disposition  different  from  a  former  one  tinder 
a  false  impression^  the  impulse  of  which  is  the  foundation 
of  his  will  to  change  his  former  intent ;'  such  cm  act  vill 
be  considered  only  as  effecting  a  contingent  presumptive 
revocation,  depending  upon  the  existence  or  iion-existence 
of  that  fact.  As  if  one  having  previously  deviled  to  A, 
afterwards  by  another  will,  without  destrdyihg  the  first,  or 
by  codicil,  devised  to  B,  stating  her  to'  be  his  Wife,  so  that 
it  may  be  understood  that  he  intended  her  to  b^  benefited 
in  that  character  only,  and  it  turn  out  that  she  was  married 
before  and  had  a  husband  living;  lieither '  of  whi(^  facts 
were  in  the  devisor's  knowledge;  such  devise  or  codicil 
would  not  operate  as  a  revocation  of  the  former  wilT,  be- 
cause it  depends  upon  a  contingency  which  fails.  Again, 
suppose  one  devised  land  to  A.  and  afterwards,  by  a  codicil, 
reciting  his  former  will,  and  that  he  was  advised  that  A. 
was  dead,  gave  the  same  land  to  B.-^if  A:  wiete  alive,  B. 
could  not  take ;  because  the  codicil  would  not  be  a  revoca- 
tion of  the  will  under  such  circumstances.  But  care  must 
be  taken  to  distinguish  between  cases  like  the  foregoing, 

y  Swinb.  16;  and  see  WiUetY.Sand/ord,  i  Ves,  178,  %d6. 
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mhen  Hm  testator  acts  under  a  fidseimpressionyorigiiiathig 
firom  a  deceit  practised  upon  him,  and  those  where,  al- 
tfaongh  Iheieaaon  which  hegiyes  for  his  sabseqaent  devise 
is  fidse^  yet  no  dtceit  is  practised  upon  him;  for  although 
in  cases  of  die  fint  sort  the  devise  wiH  be  void  if  the  fiatct 
he  otherwise  than  ssthe  testator  understands,  yet,  the  law 
wiH  be  different  in  instances  of  the  latter  kind.  Thus,ifone 
having  a  niece  who  is  married,  and  whose.hnsbandis  living, 
•having,  subsequent  to  the  marriage,  devised  his  estate  to 
his  niece,  afterwards  make  a  will  in  these  terms;  viz.  **  It 
being  doubtfiil  whether,  aocording  to  the  rules  of  law  or 
equity,  I  may  devise  my  estate  to  the  separate  use  of  my 
niece,  I  therefore  give  and  bequeath  ihe  same  to  my  good 
ftieiid,  J3.  and  his  heirs^  for  ever;"  it  seems  questionable 
whether,  on  such  a  disposition,  a  court  (grounding  its  de- 
cision upon  the  princ^le,  that  where  the  reason  which  a 
man  gives  for  his  devise  is  fiilse,  there  his  devise  shall  fieul,) 
would  say,  that  the  law,  in  the  case  put,  being  now  fixed 
and  settled,  and  not  doubtful,  as  stated  by  the  testator,  this 
devise  should  be  void,  and,  consequently,  not  work  a. re- 
vocation of  the  former  will,  though  the  latter  was  founded 
on  that  reason;  as  such  a  doctrine  might  be  carried  to  an 
extent  which  would  render  the  e£Eect  of  testamentary  dis- 
posittoiis  even  still  more  uncertain  and  capricious  than 
itii. 

,  Both  the  preceding  cases  may  also  be  i^n  distinguished 
i&wn  cases,  where  the  testator  puts  the  devise  upon  a  fact 
in  his  &mi  knowledge,  and  grounds  his  devise  upon  that 
fiMt,  and  not  upon  the  reality  of  the  fact  which  he  conceives 
himself  to  know,  whether  that  should  come  out  in  the 
event  according  to  his  conception  or  not :  as  in  the  case 
.of  die  AMonuy  General  v«  Uayd,  where  the  testator,  stating 
hesMu  ^  advisedthe  devise  of  his  lands  would  be  void,  and 
it  being  his  intention  the  charily  should  be  continued,^  uid 
being  advised  hia  personal  estate  can  be  given,  he  does 
diereforcyby.  this  codicil,  give  his  personal  estate  to  the 
aharitaUe  uses  brfore  mentioned,  and  his  real  estate  (^htcfi^ 
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DEVISE,  he  had  before  given  to  the  charity)  to  JIf /'  Now  here  the 
testator  has  put  his  disposition  upon  the  fact  of  his  being 
advised,  and  not  on.  the  soundness  of  the  advice ;  for  his 
being  advised  was  a  fact  in  his  own  knowledge,  and  he 
grounds  his  devise,  which  he  tbeamakes,.upon  the  fact  of 
thU  advice,  without  reference  to  the  reality  of  the  law, 
though  that  shoidd  come  out  upon  the  event  one  way  or 
another.  In  this  case,,  and  in  cases  of  the  like  sort,  the 
devise  not  being  put  upon  the  point  of  law,  but  upon  the 
fact  of  the  advice  of  the  doubtfulness  of  the  point  of  law, 
and  depending  upon  the  latter  fact,,  and  being  made  in 
consequence  thereof,  will  be  good,  let  the  point  of  law  turn 
out  whichever  way  it  may ;  the  devise  will  consequently 
work  a  presumed  revocation  of  the  former  disposition  to 
the  charity. 

But^  where  a  latter  will  is  the  instrument  by  which  a 
former  is  revoked,  the  revocation  effected  thereby  is  am- 
bulatory until  the  death  of  the  testator;   for  although, - 
by  making  a  second,  the  testator  intends  to  revoke  the 
fbrmer,  yet  he  may  change  his  intention  any  time  before 
his  death,  (until  which  neither  of  his  wills  can  have  ope- 
ration;) and  then  the  latter,  being  a  revocable  instrument 
itself,  and  only  affecting  the  former  as  far  as  it  is  itself 
efficient,  being  revoked  is  as  no  will ;  the  consequence  of 
which  is,  that  the  first  will,  never  having  been  |cancdled, 
but  remaining  entire,  stands  in  like  manner  as  if  no  other 
had  been  made.    Thus  where  a  testator  made  a  will  of 
his  lands,  and  afterwards  gave  the  same  lands  to  the  same 
person  by  a  latter  will,  but  omitted  to  cancel  the  fbnener 
and  afterwards  cancelled  the  latter,  and  both  wills  were 
in  the  testator's  custody  at  the  time  of  his  deaths  the 
second  cancelled,  the  first  uncancelled  f  the  question  was, 
whether,  under  these  circumstances,  the  first  will  was  to  be 
considered  as  revoked,  and  the  devisor  consequently  dead 
intestate :   and  ffcr  Curiam,,  a  will  is  ambulatory  till  the 
death  of  the  testator*.    If  the  testator  let  it  stand  till  he 

*  Goodright  v.  Glazier,  4  Burr.  2512;  and  see  Perk. 
fbl.  210,  sec.  479. 
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die,  it  is  his  will ;  if  he  does  not  sufTer  it  to  do  so,  it  is  not  P£ViSF. 
kis  will.  Here,  though  the  testator  made  two  wills,  yet 
die  second  will  never  operated,  for  it  was  only  intentional, 
and  the  testator  changed  his  intention,  and  cancelled  the 
second,  so  that  it  had  no  effect,  it  was  as  no  will  at  all, 
being  cancelled  before  his  death ;  then*the  former,  which 
was  ne?er  canceHed,  stood  as  his  will;  for  none  of  the 
cases  of  revocations  in  law,  by  altemtion  of  circumstances, 
applied  to  this  sort  of  case,  and  it  was  clearly  not  a  revo- 
cation within  the  meaning  of  the  statute  of  frauds  %  none 
of  the  ^circumstances  delineated  in  that  statute  existing  in 
this*case. 

But,  if  a  prior  will  be  made,  and  then  a  subsequent  one, 
expressly  revoking  the  former ;  in  such  case,  although  the 
first  will  be  left  entire,  and  the  second  will  afterwards  can- 
celled, yet  the  better  opinion  seems  to  be,  that  the  former 
is  not  thereby  set  up  again  ^.  So  if  a  testator  having  made 
a  new  will,  actually  cancel  the  former  will  by  tearing  off 
the  name  and  seal,  &c.  and  afterwards  cancel  the  latter 
will,  the  former  will  is  not  revived  thereby,  although  a  coun- 
terpart thereof  be  found  in  his  possession  uncancelled  and 
nndelaced:  because,  in  both  the  preceding  cases,  the 
revocation  is  an  express,  independent,  substantive  act, 
by  which  the  former  will  becomes  to  all  intents  and  pur- 
poses void  and  incapable  of  taking  any  effect,  unless  as  a 
new  will  by  force  of  a  republication  *^. 

A  revocation  may  also  be  effected   by  acts  in  pais,  BcTocation  of  a 

.        .  .  i.  1  "fin.  •     devise  by  act  m 

amountmg  to  a  revocation  m  construction  of  law.    This  pau, 
may  be  two  ways ;  first,  by  a  total  alteration  in  the  cir- 
cumstances of  the  devisor;    secondly,  by  an  actual  or 
intended  alteration  in  the  estate  of  the  devisor.    . 

With  respect  to  the  first  of  these,  it  is  to  be  observed,  Alteration  in  the 
that  no  alteration  in  the  circumstances  of  the  devisor,  ex-  cumstancei. 
cept  that  of  a  marriage  and  having  issue  subsequent  to  the 
making  his  will,  has  as  yet  been  determined  to  be  a  revo- 

m 

■  See  sec.  6.  *  See  Dougl.  40. 

*  See  Cooper,  53. 
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DEVISE,     cation  of,  a  wiD  previously  made ;  but  that  has  been  con- 
sidered as  producing  such  a  change  in  a  man's  situation^ 
as  furnishes  a  fairground  to  presume,  that  there  must  have 
been  a  change  in  his  mind,  respecting  the  disposition  of 
his  property**.    Thus,  in  the  case  of  Brawn  v.  ThompsoUf 
it  was  held  by  Sir  John  Trevor,  Master  of  the  Rolls,  that, 
a  subsequent  marriage  and  having  children  was  a  revo- 
cation of  a  will  of  land*.    And  upon  the  same  principle, 
it  was  decided  in  the  Exchequer,  upon  a  wiQ,  made  by*  one 
in  the  life-time  of  a  fimner  wife,  who  died  withoiit  issue,, 
whereupon  he  married  a  second  wife,  by  whom  he  had  issue, 
that  the  testator's  second  marriage,  and  having  issue  by 
that  marriage,  was  a  total  revooatioQ  of  the  will  made 
in  the  life^time  of  the  firat  wife^.    The  same  question 
occurred  in  the  case  of  Spragg  v.  Stone*,  and  was  finally 
determined  in  the  same  way.    And  this  case  is  rendered 
somewhat  the  more  strong,  by  the  circumstance  of  the 
testator's  having  made  a  second  will,    which,  though 
ineffectual  to  pass  lands,  was  certainly  such  an  act  as 
showed  the  testator's  intent  to  revoke  his  will  by  another 
willy  and  thereby  rebutted  the  presumption  that  the  will 
had  been,  in  the  consideration  of  the  testator,  revoked  by 
the  marriage  and  having  dbildren.     But,  though  the  cir- 
cumstance of  the  making  another  will  was  not  sufficient  to 
rebut  the  presumption,  that  the  testator's  intention  with 
regard  to  his  property  was  altered  by  marriage  and  having 
a  childy  yet  collateral  circumstances  have  been  considered 
as  rebutting  this  conclusion.  As  when/in  the  case  o{  Brawn 
v.  Thonqfsottf  before  mentioned^',  the  testator  had  devised  a 

*  See  Wellingion  v.  Wei-  '  Christopher  v.   Christo* 
UngtoHf  4  Burr.  2171 ;  see  pher,  cited  4  Burr.  2182. 
also  Tr.  Eq.  Fonb.  ed.  b.  4,  <  Spragg  v.  Stone,  at  the 
p.  1,  C.2,  s.  1,  notes;   also  Cocknit, cited Dougl.  35. 
Amb.487,557,72i;5l)umf.  ^  Brown  v.   ThompsoHy   1 
&  B.  57.  £q.  Ca.  Ab.  413,  pi.  15 ;  and 

•  Brown     V.     Thompson,  see  2  Brow.  Ch.  Ca.  4,  5 ) 
heard  at  the  Rolls,  1  P.  Wms.  lb.  2  20. 
304,   in  notes;    1   Eq.  ,Ca. 
Abr.  41 3i  pi.  15. 
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legacy  qt  500  /.  to  his  brother,  and  other  legacies  to  other      devise. 

persQtiB,  and  had  givea^  his  real  estate  to  E.  C,  and  her 

heirs,  which  was  the'  person  with  whom  he  afterwards 

ifl.tepaarried,  and  whom,  on  his  death,  he  left  privement 

€i|Kts^  with  a  son;  the  Lord  Keeper,  although  he  was 

clearly  of  opiniori,  that  an  alteration  of  the  testator's  circum- 

ttoacm  might  be  a  revocation  of  a  will  of  lands»  yet  he 

thought  the  alteration  of  circumstances  here  was  not  suf- 

fiipient  for  that  purpose :  for  no  injury  was  done  any  person, 

and  diose  whom  the  testator  was  bound  to  provide  for 

w^re  jkajjien  caie  of . 

fiat  thej^  hip  yet  been  no  case  in  which  the  marriage 
mi  birth  of  a  child  has  been  held  to  raise  an  implied  rQvo- 
cajtioo,  where  there  has  not  been  a  disposition  of  the  whole 
estiite.  Jt  was  a  total  disposition  in  the  cases  of  Ckrisio^, 
pfter  V.  CkTi§tfpher,  and  Spragg  y.  Stone^  and  it  always 
has  been  a  t^tal  disposition  in  the  cases  of  personal  pro- 
perty ;  bec^jose,  by  making  an  executor  the  whole  is  dis- 
posed of«  In  such  cases  the  inference  is  exceedingly 
stioog  in  i|ivQur  of  the  wife  and  children,  but  it  by  no 
means  follows,  that  a  like  presumption  is  furnished  when 
the  disposition  is  only  of  a  part  of  the  testator's  effects* 
Many  reasons  may  be  found  why  a  man,  though  having  a 
wife  and  chilcjty  should  leave  a  considerable  share  of  his 
fortune  to  go  elsewhere.  Supppse  a  man  had  given  several 
legacies  by  hjs  inrill,  and  had  4^vised  all  his  real  estate  t<^ 
the  use  pf  bis  children  when  he  should  have  any,  would 
his  subsequent  marriage  and  birth  gf  a  child  furnish  any 
ground  tp.  presume  a  change  of  his  intent  as  to  a  disposi- 
tion so  mad^  ?.  Now  in  the  preceding  case,  the  testator  dis- 
poses of  a  small  part  of  his  estate  to  a  charity,  and  then, 
in  contemplation  of  his  marriage,  he  settles  a  jointure 
upon  his  intended  wife^  with  remainder  to  himself  in  fee; 
it  is  clear,  therefore,  that  he  contemplated  the  change  in 
his  situation  aftek*  the  will  was  made,  and  provided  for  it 

^  4 
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DEVISE,  as  to  KIs  wife^  and  it  may  b^  reasonably  supposed  that,  as 
jif^gcg^i^^  "  to  his  chiidren,  he  meant  to  keep  them  in  his  power.  There 
is  sufficient  undisposed  of  by  the  wiU  amply  to  provide  for 
them.  What  ground  is  there  then  to  presume  that  he 
'  might  not  still  entertain  the  intention  of  devising  to  the 
charity  that  part  of  his  property  given  them,  before  mar- 
riage,  by  his  will?  There  seems  none,  unless  it  can  first 
be  established  as  a  clear  proposition,  that  every  man  who 
marries  and  has  a  child,  must  necessarily  intend  that  all 
he  has  in  the  world  shall  become  theirs  K  The  decision  in 
the  case  of  Shepherd' y.  Shepherd^  though  it  arose  on  a  will, 
of  personal  property  only,  seems  to  furnish  a  strong  ground 
in  support  of  the  foregoii^  observation;  for  the  rules  of 
presumed  revocations  are  the  same,  whether  applied  to 
dispositions  of  real  or  personal  property;  in  both  cases 
they  equally  turn  upon  the  intent ,  and  then  the  judgment 
on  that  case  seems  to  lay  the  foundation  for  the  principle, 
that  it  must  be  a  complete  family  disinherison  by  a  will 
made  before  marriage,  that  furnishes  a  ground  for  a  pre- 
sumed revocation  by  marriage.  In  that  case.  Shepherd, 
the  testator,  after  some  small  legacies  to  relations,  con- 
stituted his  wife  residuary  legatee^.  After  the  making  of 
the  will,  his  wife  was  brought  to  bed  of  a  daughter,  upon 
whose  birth  the  testator  added  a  codicil,  whereby  he  di- 
rected that  the  legacies  should  be  paid,  and  that  an  an> 
nuity  should  be  secured  on  the  residuum  and  paid  to  his 
daughteh  The  codicil  and  will  were  found  together. 
Many  years  afterwards,  another  daughter  was  bom,  and  soon 
after  that  a  son,  who  was  a  posthumous  child,  the  testator 
being  dead  about  six  months  before  his  birth.  And  on  a 
question,  sent  out  of  Chancery  by  Lord  Camden  for  the 
opinion  of  Sir  Greorge  Hay,  whether  the  subsequent  birth 
of  children  was  a  revocation  of  this  will,  it  was  deter- 

*  See  Pow.  Dev.  560.  ,        see  Dougl.  Rep.  38,  note 
^  Shepherd   v.    Shepherd,     10. 
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mined,  that  the  subsequent  birth  of  children,  ^ven  in  case      deVise. 
of  perBonalty,  did  not  amount  to  a  revocation '  (l).  " 

As  to  the  effect  of  the  marriage  of  a  woman  on  her  will 
previously  made,  it  seems  questionable  whether  the  cir- 
eumstance  of  marriage  alone  will  amount  to  a  presumed 
revocation,  though  it  is  perfectly  clear  that  it  suspends 
the  will  during  the  coverture,  so  that  if  she  die  previous 
to  the  determination  of  her  coverture,  by  the  death  of  her 
husband  her  will  is  countermanded  and  void;  because 
the  making  of  a  will  is  but  the  inception  of  it,  and  it  does 
not  take  any  effect  until  the  death  of  the  devisor ;  onrne 
tatamaUum  morte  cansummatum  est,  ei  volunta  ties  ambula" 
toria  usque  txtremum  vita  exkum.  And  then,  as  the  law  ' 
win  not  allow  a  feme  covert  to  make  any  devise,  on  ac^ 
count  of  the  presumption  that  the  law  has,  that  it  will  be 
omde  by  constraint  of  the  husband,  so  the  law  will  not 
safler  the  continuance  of  it  after  marriage,  for  the  pre- 
sumption that  the  husband  by  constraint  might  cause  her 
against  her  will  to  revoke  or  continue  it;  as  therefore  it 
would  be  against  the  nature  of  a  will  to  be  so  absolute, 
that  he  who  makes  it,  being  of  good  and  perfect  memory, 
cannot  countermand  it ;  and  as  to  permit  ^feme  covert  to 
revoke  her  will,  would  be  open  to  the  objection  of  com- 
pulsion ;  the  law,  to  avoid  both  inconveniences,  considers 
a  woman's  taking  of  a  husband,  which  is  her  ovm  act,  to 
amount  to  a  countermand  in  law,  so  long. as  the  coverture 

>  See  Wakefield  v.  Combe,  2  Ch.  Ca.  16. 


(1)  Yet  the  case  in.  Cicero,  the  principle  of  which  has 
frequently  been  applied  to  instances  occurring  in  our  own 
courts,  seems  to  warrant  a  contrary  conclusion,  if  .the  case 
were  of  a  fiaither's  dying,  and  leaving  all  his  fortune  to  a 
stranger,  un4er  the  idea  that,  he  had  no  child,  and  then 
having  a  posthumous  child  bom.  The  proposition  is  thus 
put:  rater  credensJUium  suum  esse  mortuum,  attenifm  instil 
tuit  lucredem.  Tilio  dom  redeunte,  hufus  instituJtioms  vis  est 
nulla.    Cic.  de  Oratore. 
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coBtiiiueB^.  But  if  the  hosband  die^  leaving  the  wife 
surviving!  then  the  wiU,  it  seem3j  will  revive,  andj  oa  her 
death  afterwards,  take  effect  as  if  no  mi^riage  had  inter- 
vened. Because  it  does  not  take. effect  until  her  deatfi, 
at  which  time  she  was  discovert,  as  she  was  at  the  time  of 
making  the  will  \ 

An  alteration  in  the.  circumstances  of  the  devisor  as  to 
Ibs  personal  capacity,  which  renders  him  phyflic^y  incar 
paUe  of  making  or  revoking  a  will,  does  not|  however, 
in  itself,  amount  to  a  revocation.  As  if  a  man  of  sound 
memory,  make  his  will,  and  afterwards  by  the  visitation  oS 
<3od,  become  of  unsound  memory ;  this  act  of  Gh>d  will 
not,  in  law,  be  a  revocation  of  his  wiU^  which  be  made 
when  he  was  of  good  and  perfect  memory.  The  raaaon 
for  which  >seen^s  to  be,  that  in  such  eifcumstanees  a  man 
cannot  have  any  will,  therefore  from  that  time,  he  must  be 
considered  as.  in  the  state  of  a  non-entity,  as  to  the  ezer* 
eise  c£  the  powers  of  willing  or  revoking.  Such  a  change 
of  circumstances  consequently  furnishes  oo  ground  for  a 
presumption  one  way  or  the  others 

Of  revocations  by  an  actual  or  intended  alterataon  in  the 
estate  of  the  devisor. 

-.  On  the  firstpart  of  this  inquiry  it  is  necessary  to  ob- 
serve, tha|^  the  principle  which  governs  in  oases  of  an 
actual  altemtion  in  the  estate  of  the  devisor,  is  clearly 
distinguishable  from  that  which  governs  in  cases  of  an  in- 
tended alteration  only ;  for  in  cases  of  an  intended  alter- 
ation, the  revocation  is  a  consequence  of  law  uninfluenced 
by,  and  independent  of,  any  intent  in  the  devisor  to  revoke 
or  not;  but,  incases  of .  an  intended  alteratign,  therevo- 
catiofi,  is  an  inference  froni  the  fa^t,  as  furnishing  a  ground 
to  oonclude  that  such  was.  the  intent  of  the  parfy.    It 


'^  See  Fone  ▼.  Hembting^ 
4  l^p.  %\  ;  S.  O.  And.  li  ; 
Gouldsb.'iog.* 

■  S^  Plowd.  Com.  343^, 
but  see  2  Bro.  Ch.  Ca.  534. 


''4  Rep;  61,  a,  b ;  1  And. 
i8i ;  Goulds.  109 ;  and  aee 
Saehjittv.Ayleworthj  1  Vent. 
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faettecemuyforiis,  therefore,  if  we  wkb  to  have  a  clear  con-  dsvisb# 
ceptionof  this  part  of  ouTBubjecty  dds^ty  to  attend  to  this 
dktindiony  as  we  shall  find  several  uee  and  important 
oons^qaenoes  depending  thereupon.  Hier6  is^no  fetttore  in 
our  law  more  prominent,  than  Aa^of  an  ^form  solicitude 
on  every  occasion  to  favour  the  heir,  and  prevent  hia  £s- 
ilAeiiffon;  this  anxious  attention  to  the  interest  of  the 
lawful  representative,  has  introduced  into  our  law  respect- 
ing devises,  this  fixed  principle,  namely,  that,  as  at  the 
thue  of  Ae  inception  of  his  will,  a  man  must  be  seised  of 
die  estate- he  devises,  so  the  law  requires  that  such  estate 
Aoidd'femain  in  the  same  plight,  and  imaltered,  to  the 
tnae  of  its  consummation  by  his  death :  and  that  his  ori* 
ghisl  intention  in  re^ct  thereto,  should  continue  unre- 
mitlhigly  the  same,  until  the  object  of  it  takes  efiect,  when 
ffae  will  is  consummated  thereby:  and,  therefore,  not 
only  any  altefration  or  new  m6dening,  which  makes  it  a 
difierent  estate,  but  also  any  intent  of  the  owner  to  alter 
or  new  model  the  estate,  will,  in  construction'  of  law. 
Fender  a  disposition  of  it  by  will  invalid.  In  this  section 
we  shall  trace  this  principle  in  a  variety  of  instances  to 
which  it  has  been  applied  with  all  the  subtlety  and  nice 
distinctions  of  artificial  rettsoning  and  technical  disqui- 
sition '. 

Rnt,  then,  any  alteration  of  the  estate  wfll,  at  law, 
operate  as  a  revocation,  whether  it  be  made  by  act  of  a 
stranger,  or  by  act  of  law ;  as  first,  by  act  of  the  party : 
with  respect  to  this,  it  seems  almost  unnecesskry  to  ob- 
serve, that  any  actual  sale  or  disposition  by.  a  devisor  of  his 
real  prbperty  to  a  third  penson,  after  making  his  will  re- 
specting it,  will  be'  a  complete  revocation.  But  it  is  to  be 
noticed,,  .that  this  rule  has  not  been  pdnfined.  .to  cases  of 
altemtabns  by  an  actual  dispositibn  to  third' persons^  but 
has  been  extended  to  the  case  of  ah  alle/atip^  in  the  legal 


nr 


'  See  3  Atk.  741;  }  Ves.  3o3;  Anab*  il6;  ^  Ves.  jun. 
599 ;  3  IWd.  664. 
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estate,  although  in  effect  it  leaves  the  testator,  as  to  his 
beneficial  interest  in  the  thing,  in  the  same  plight  in  which 
hfi  was  before  it  took  place.  Tbus^  in  a  very  early  period, 
where  a  man,  seised  in  fee  of  land  devisable  by  testament 
in  an  ancient  borough,  inade  his  will  when  he  had  two 
sons ;  but,  they  dying,  he  afterwurds  aliened  the  land  in 
fee,  and  took  back  an  estate  in  fee,  and  died  without  any 
new  publication  of  the  will;,  and  it  was  held  that  the  will 
was  void;  for  the  alienation  was  a  disagreement  to  it,  and, 
therefore,  without  a  new  express  agreement  it  could  not  be 
taken  as  his  last  will,  because  it  had  been  once  revoked^. 
So  if  a  man  devise  land  to  J.  S.  and  afterwards  make  a 
feofiment  in  fee  of  it  to  a  stranger,  to  the  use  of  himself  in 
fee,  although  he  has  his  old  estate,  yet  this  is  a  revoca* 
tion ' ;  for  his  intent  was  to  have  it  by  the  new  limitatiom 
and  he  by  the  feofiment  passed  an  estate,  and  the  statute 
revested  it  in  him,  which  is  as  a  new  purchase.  So, 
again,  if  a  man  devise  land  to  J.  S.  in  fee,  and  afterwards 
make  a  feofiment  in  fee  to  anott|er  to  the  use  of  himself 
for  Ufe,  the  remainder  to  his  wife  for  life,  the  remainder 
to  his  own  right  heirs  in  fee;  although  here  he  has  his  old 
reversion,  yet  his  intent  was  to  have  it  pass  by  the  livecy, 
and  to  be  in  by  the  statute  and  the  limitation,  and  so  as  a 
new  purchase ;  it  seems  this  is  a  revocation  of  the  wUl  as 
to  the  fee,  and  not  confined  to  the  estate  for  life  of  the 
wife*. 

And  the  operation  of  the  conveyance  will  be  the  same, 
if  it  be  made  by  lease  and  release,  or  bargain  and  sale ; 
for  where  B.  by  lea^e  and  release  conveyed  certain  estates 
in.H.  to  himself  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  Temainder  to  himself  for  life,  remainder. to 


«  1  Rol.  Abr.  6i6,  pi.  i^; 
44  Edw.  3.334  Dyer,  143; 
Bro.Abr.Dev.8;  Rteh.  Abr. 
358,  16;  and  see  Franceses 
case,  8  Rep.  go. 

\  Rol.  Abr.  61 6,  Q.  1 ; 
and  see   Dyer,   143,  a,  b; 


and  Pittv. Longford,  1  Show. 
Rep.  93,  93 ;  ^.  C.  Rep.  T. 

Holt,  363- 

•  1  Rol.  Abr.  616,  Q.  2 ; 
agreed  per  Cur,  in  Montague 
v.  Jeffries* 
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himself  in  tail,  remainder  to  the  right  heirs  of  JS.,  sub- 
ject to  a  power  of  revocation  by  any  deed  or  writing 
under  his  hand  and  seal,  &c.  so  as  at  the  time  of  revo- 
cation, he  settled  other  land  in  Yorkshire,  free  from  encum- 
brances, to  the  same  uses.  J3.  afterwards  made  his  will, 
and,  among  other  things,  devised  all  his  lands  in  Yorkshire 
and  dsewhere  to  trustees  upon  trusts  therein  mentioned ; 
then,  by  lease  and  release,  intended  by  him  as  an  execu- 
tion of  the  power  of  revocation  reserved  in  the  former  deeds, 
he  conveyed  a  distinct  estate  in  Yorkshire  to  the  uses  of 
the  former  settlement,  but  this  estate  was  deficient  in 
value,  and  the  settlement  of  it  not  a  good  execution  of  the 
power.  .But  the  lease  and  release,  being  made  subsequent 
to  the  win,  was  held,  clearly  to  be  a  revocation  quoad  the 
devise  of  the  Yorkshire  estate,  as  part  of  all  the  testator's 
lands  in  Yorkshire  mentioned  to  be  devised  by  the  vrill; 
and  that  estate,  therefore,  was  held,  not  subject  to  the 
trusts  ther^y  created  ^  So,  where  a  man  by  his  will  gave 
his  estate  in  fee  to  one  of  his  sisters,  and  afterwards  made 
a  nutfriage  settlement,  in  which  he  limited  the  estate  in 
strict  settlement,  remainder  to  his  own  right  heirs ;  that 
settlement  was  held,  notwithstanding  the  remainder  was 
limited  to  his  own  ri^t  heirs,  and  so  the  old  use,  to  be  a 
revocation  of  the  whole  devise  to  the  sister". 

Again,  it  was  held,  in  the  case  of  Bennet  v.  Wade  ',  by 
Lord  Hardwicke,  that  a  recovery  suffered  of  land  after  a 
wiH  made,  gave  a  new  estate  to  the  tenant  to  the  pradpe, 
although  the  limitations  were  to  the  old  uses ;  and,  conse- 
qnendy,  a  revocation  of  a  will  previously  made.  So;  where ' 
A,  being^  under  his  marriage  settlement,  tenant  for  lif^, 
with  remainder  to  trustees  to  preserve  contingent  remain- 
deis,  witfi  remainder  to  his  first  and  other  sons  in  tail. 
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'  Bwgoyne  v.  Fox,  i  Atk.        '  Bennet  v.  Wade,  3  Atk. 

576.  325. 

"  MarHny.  Savage,  Bar- 
nard. 189 ;  S.  C.  cited  1  Yes. 

44^. 


^^2  ELfiMBNtV   OF  [BOOK  IT.   PAmt  1. 

PSYISE.  remainder  to  Idmielf  in  fee,  juade  his  wilt,  and  llier^ 
'  deTised  the  aekled  eBtstofi  as  in  his  wilt  aientioned;  Hfld 
Iten,  l^  ibd^^ire  of  lease  and  releaseycoiilreyed^d  ssnie 
Iter^ditaments  to  JB.  hii^  heini  and  ateigns -fiiir  evet ;  md 
afterwards,  by  another  indenture^ 'redtiiig^ikbefiivegoiiig 
iMse-'and  release,  and  t^al  the  same-Wia^  t&  iMlp^  A  leiMHt 
'tb- tkto -  )>r«dtpe,  and  for  Miffing  ^^teaov^,  tlM  iuMB 
i^iic^of  were  thereiili  declared,  as'  to  'Hvfe  lands  m  ^pM- 
tfoiH'^  be  io  himself  and  his  lieirs^  asLen^'a^o^Kirpmm 
^tiAredy  after  which*  A.  ihe  tesfifittor  dieA  WJthbatr^aA^ 
^ishii^  hiis  will,  and  without  A^etliafib^  beett^^l^  iSMfe 
^  t^^arrfage.  ^  The  qaestiott  Wds,  ^htetbtt  - Ite  4tmdk 
'«i!i«e«rted/  and  the-  retotoy  sn^edi  were^  uarder  dietish 
^laUlttttiices  6f  thk  oase,  a  reTOiMtion^f  ttoWiIl^l»t*Aiid 
"th^  Oo^i^f  (Cokmovi  Pleato  emifie^,'  v||itf:  Ae  de«iB*». 
*  ^tM&}^  an^'^live'  TCcovery  i^ttflRMd,  W0l^ '  Wre^^bdtdiciki'  ^ 
tfie  1^1,  bift  did  not  gire  their  reasons  tot  this  deeiaon. 
Thto  reaifon,  however,  seems  to  ha;re  been,  that,  by  thfe 
i^ec(yv^>  </l.  dfeW  tiie  whole  interest  in  the  land  mtoliiiii- 
self,  ^tnd  got  oiiis^entire^feev  a  Idlal  new  estate  infee,  wUsh 
conld  Hot  be^fiflited  but  by  the  entry  ofthe  troBteea^ 
j^^sei^ns  eoiitkigent  remaindeni;  and  Aat  his  iSoflrtMr 
estate  fc(r  life,  with  eontiiigent  remainders,  &t^  and  iMsain- 
der  over  in  fee,  were  'idl  golie>  imtft  tfaetnaBtete  should 
jtot6r  foi^  the  forfeitare^  which  they  tfev«srdid  :<  so'thait  A. 
dieetfieised  of  an  estate  in- fee"  in"  ^iession  of 'tiie  landB 
eMiiiAlsed  inthe  iietdaheat^  wIdNfh  >w«b  a^diffbraoii  astate 
flom  tbat'whi^hhe  had  when  he  made  the  wflk  •>  --t 
'And  the-mle-is  the^^Mune  as  to  eiqiflMble  e8tete«>  if  any 
talteraticfn  be  made^fi'ithem-by'  Ae^^t^stator,'  by  his  doing 
ainy  act^ '^ter  tfie*  tMsts,  or  limitiag  the^'^satale  to  new 
•lites^t  for  ^iftlaMe  estlites  are  governed  hflke  same  rales 
as  legal  estates  *.    Thus,  where  the  Earl  of  Lincoln,  seised 

^  Darlejfy.Darley,^Wil».       ^  Seea  Atk.  ^79;  and 
6 ;  S.  C.  7  Brown's  Ca.  Par.    1  Ves.  jun.  598. 

^77- 


'  ♦      ■     •«■  \.  .    »^«-     -  .      r    .       -  i    •    t      .« '  I    "I 


'  JEarl  of  LincaUs  case,  to  be  law  now^  per  Lord 

Show.  Ccu  Pail.  154;  Eq.  Mansf.Dot^L  722;  but  said 

Ca,  Abf .  4 1 1 ;  2  Freem.  202,  to  be  law,  and  to  be  observed 

citedbyLoiplHardw.aslajW,  in  like  cases  in  future^  per 

2  Atk.  579,  ^03  \  but  denied  lord  Mansf,  4  Burr.  1961. 
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in  fee  of  certain  manors  and  estates,  devised  A^e  same  to  C  PfiV£BS. 
for  life,  remainder  to  his  first  and  other  sons  iir  tail,  re- 
mainder to  such  persons '  to  .  Whom  ^  tbe  e^rldbm  Inight 
descend fik  tail  mate;  and  then  sold  part  Of  these '^tat^) 
tJoA  inoil^ajgfed  thte  {ikrts  in  question,  and  afterwafds,'tipbfa 
&ivli!m/in66nteniplB[ti0n  t>f  a  marriage,  of  which  ih^ire 
vm  no  serfotis'  nitehtion^  ^y  deed  6t  lesAt  and  rekatile 
coiiy^ed  His'  %faote -estkte  io  tAistees  and  their  henrs'  ih 
tnist  hi  Kmiself  tlH  his  tfien  intended'  marriage  shdtihl 
take  effect,' and  then;  ks  there'limifed.  ^  And  the  questr6te 
between  m^'  heihs  ofthe^Earli  a^d'  tikos^  of  the  deHrijie<& 
was,  wlifiQier  the'  I^aiH^  and  irelease  were  a  revoctttibti'tf 
die  win? ^  And  fl  being  adnutted  Iftiat  ibey  would  h«¥t 
Men  sti'hiia  iiie  ISail  hsftl  %h&  l«gd'  lestita;  but  It  v^ 
itCem^ted  to  disfingtdsh  this  ctoe,  upon^ihe  gitound  dkat 
he  had  btiir  an  eqidfkible  interest, ''Ae-^hole  estate  bekig 
before  mor%aged  in' fee,  and  that,  therefore,  It 'ought^to 
bel  eona^ered  according  to  equity-.'  That  as  to'&e  "Aaffi 
intention,  it  ^a^  plain  that  be  <Md  not  itatend  to  revoke  or 
alter  his  wiU,  uttfeil^  or  until  tiiat  inkifia^e  should^  Itike 
efect;*<br,  hy  th^velefiise,  the  estate  Wds  lijmit^d  tohiiti 
tiiid  his  heirs  till  the  marriage^  ^t^iioh  ttas  just  asit^KFiui 
before,  and  the  marriage -having 'hevertidLOn  effect,'{he 
Matti  eontinuiBd'just  to  it'  was  before.  But  Ihe  Lo#d 
Keiiper^'as  of  opillibn>  that  the  win  tvas  Revoked  by  the^ 
instrtttncikits,  anddecr^  dccbfdingl]^,  and  tiiat  deeree  was 
sHrmeNl  on  a^ped  to^  the  Uh\m¥^f  tofiB\  ' 

And  the  prnioipie^«qitaHy4ptdi^  in  the*  ease  of  a>i^ 
ndting  trusty  as  is  oaseii  where  tiie  trust  is  limited,  if  the 
whole  let  is  atfeeMd  by  th^  eotntJBUie.  Thils,  whete  H. 
by  wiB,  devised  his  real  "estate,  :of  whi^h  he  was  t$iHd^pK 
(tm,  to  P.  on  Audition  that  4io*  to6k  the  nalnfe  V>f 
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DEVISB.  upon  him  and  the  heir?  male  of  his  body,  with  diYers  re- 
mainders over;  and  afterwards  by  lease  and  release  H, 
together  with  his  trustee,  conreyed  several  manors  and 
lands  to  trustees  and  their  heirs,  to  the  use  of  himself  for 
life,  without  impeachment  of  waste,  and  that  the  trustees 
and  their  heirs  should  execute  such  conveyance  thereof  as 
he  should  by  deed  or  will  direct  \  JEf.  died  without  alter- 
ing or  revoking  the  will,  or  making  any  other  appointment 
touching  his  real  estate;  and  the  question  was^  whether 
this  lease  and  release  was  a  revocation  of  the  vnll  or  not? 
and  it  was  decreed  that,  it  was  a  revocation.  Again,  where, 
on  articles  befoi^.  marriage,  the  wife,  upon  the  husband's 
undertaking  to  do  some  acts  for  her  benefit,  covenanted 
that  she  would  join  with  him  in  suffering  a  recovery  of  the 
estate  in  question,  in  which  she  had  an  estate^tail,  and 
would  settle  it  to  him  and  his  heirs,  and  would  settle  other 
estates  in  which  she  had  a  fee  on  him  for  life* ;  the  hus- 
band, being  thus  entitled  to  the  equitable  fee,  afterwards 
devised  this  estate ;  but  he  having  omitted  to  perform  the 
acts  he  had  obliged  himself  to  do  by  the  articles,  they 
came  to  a  new  agreement,  that  he  should  not  take  any 
part  of  the  estate  .tiulaii/€r  in  fee,  but  should  take  the  whole, 
subject  to  an  appointment  of  the  husband  and  wife,  and, 
in  default  of  such  appointment,  to  him  and  his  h&n; 
thereupon,  a  recovery  was  suffered  by  the  husband  and 
wife,  the  uses  of  which  were  declared  to  be  to  the  purposes 
of  the  new  agreement;  Uieh  the  husband  died  in  the  life- 
time of  his  wife  ^  without  having  made  aay  appointment 
with  her.  And  the  question  was,  whether  the  recovery 
suffered  by  the  husband  and  wife,  and  the  uses  of  that  re- 
covery as  declared  by  them,  were  a  revocation  of  the  wiU? 
And  Lord  Hardwicke  was  of  opinion  that  it  was :  for  it 
was  plain,  though  there  was  no  proof,  they  came  to  a  new 

s  .  *  . 

•►  Pollen  Y.  Huhband,  i  Eq.    Wils.  308 ;  «•  C.  3  Atk.  741. 
Ca.  Abr.  412,  pi.  12.  <^  In  Wilson  it  is  stated 

*  Parsms  v.  legman,  3    that  the  husband  survived. 
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ftgreement,  to  wit,  that  she  should  be  let  in  to  join  with  BEVI6& 
him  in  an  appointment,  and  he,  in  consideration  thereof,  ' 
was  to  have  a  fee  in  that  estate-  wherein  before  he  had 
only  an  estate  for  his  hfe ;  and  though  it  was  said,  that  as 
to  the  particular  estate  in  question,  it  was  only  turning  an 
equitable  into  a  legal  estate,  yet  it  ought  to  appear  that 
this  was  singly  the  purpose :  but  here  it  appeared  that  it  was 
abo  to  vary  his  interest  in  the  other  lands,  for  the  recovery 
and  uses  were  to  operate  upon  the  whole  fee  of  both.  Tlie 
testator,  therefore, .  udder  the  recovery,  took  a  fee  6i£* 
ferently  qualified,  conveyed  differently,  and  disposable 
diffwently  firom  that  which  he  was  entitled  to  under  the 
articles. 

And  where  the  thing  disposed  of  lies  in  grant,  a  will  * 
made  thereof  will  be  revoked  by  a  subsequent  grant,  if 
thereby  the  fee  in  it  be  afiected.  As,  where  il.  devised  ail 
his  numors,  messuages,  tithes,  tenements  and  heredita- 
aaents  whatsoever,  to  trustees,  their  heirs  and  assign?, 
subject  to  the  trusts  therein  mentioned,  in  trust  for  C.  J. 
&C.  for  Ufe,  remainder,  in  trust,  for  his  own  right  heirs  for 
ever.  Afterwards,  A»  by  indenture,  granted  all  the  advow- 
flon,  donation,  and  right  of  patronage'  of  B.  to  and  to  the 
use  of  the  same  trustees ;  and  by  another  indenture,  dated 
on  the  day  following,  declared  the  grant  in  the  preceding 
deed  was  upon  trust,  that  the  trustees,  and  the  survivpr 
and  his  heirs,  should  present  to  the  said  church,  when 
vacant,  the  son  of  the  then  incumbent;  and  if  there  should 
be  no  such  son,  8ic.  then  the  trustees  to  stand  seised  of 
theadvowson,  in  trust  for  the  testator  and  his  heirs,  and, 
on  request,  to  convey  the  same  over  to  his  or  their  use ; 
and  should  present  such  clerk  as  the  testator  or  his  heirs 
should  nominate ;  and  in  default  of  such  ^nomination,  then 
such  clerk  should  be  presented  as  th^  said  trustees  should 
think  meet.  The  testator,  soon  after  tliese  deeds  were 
executed,  died  without  issue;  and  the  question  being, 
whether  the  will  and  codicils  were  revoked  as  to  the  advow- 
son,  ice.  by  the  subsequent  instruments?  it  was  held,  that 
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they  weie ;  for  the  legal  estate  was  actually  conyeyed  by 
the  grant,  so  likewise  was  the  trust  by  the  subsequent 
grant ;  for  the  profits  of  the  accruer  of  the  advowson  were 
conveyed ;  and  the  clause  at  the  end  of  the  declaratioD  of 
trust,  viz.  **  and  in  default  of  such  nomination,  then  such 
derk  should  be  presented  as  the  said  trustees  shoiddtiunk 
meet,"  wto  material  to  show,  that  not  only  the  whole 
legal  estate,  but  the  whole  trust,  was  parted  with  by  the 
new  declaration  of  the  testator,  as  Aereby  a  case  was  pal, 
in  which  the  very  trustees  might  have  a  right  of  nomi* 
nation  and  presentation*. 

And  aldiough  the  conveyance  by  which  the  estate  is 
altered,  be  evidently  made  for  a  particular  purpose,  yet  if 
the  whole  estate  be  affected  thereby,  it  will  be  a  r^oca- 
tion ;  as,  if  a  man  devise  Blackacre  to  J.  S.in  fee,  and 
then,  upon  a  marriage  between  him  and  A.  covenant  to 
make  a  feofiment  of  the  said  Blackacre  and  oAer  hnd  to 
the  use  of  hinmelf  in  fee,  remainder  to  his  wife  for  lifr, 
dke  remainder  in  fee  to  his  own  right  hein^  and  afterwank 
make  a  feoffineat  aceordiBgly :  this,  it  is  said  by  Rolled 
win  be  a  revocation  $  beoamse  the  testator's  intent  appesit 
to  be  to  have  the  ktsid  hyibe  new  Umitation,  which.isa 
revocatioa  of  bis  wSI.  Again^  if  a  maUj;  seised  in  fee  of 
an  estate,  devise  it,  and  af^spwards,  on  »  setlg— cn^  by 
lease  and  release,  took  an  estate  to  himself  foi{  life»  with  a 
limitation  to  a  son  when  bom,  and  the  heira  of  hie  body, 
without  any  trustees  to  preserve  contingent  remaindsn,  it 
might  be  said,  this  was  for  a  particular  pmqpoee^  visk  te  let 
in  a  son  when  bom,  and  that  it  did  not  in  the  mean  time 
make  any  alteradon  of  the  foimev  eetate;.  yet  such 
conveyance  has  been  dearly  keld  to  be  a  revocaticHi  of  a 

wai«. 


*  Sparrow  v.  Hardcoiile, 
3  Atk;  799. 

'  2  Bro.  Chan.  Ca.  319; 
3  Yes.  jun.  864.  See  1  Rol. 
Abr.  616,  pi.  4,  where  it  is 
said  to  have  been  determined 


otherwise  in  MonO^ue  and 
JfjfrMB  case ;  but  that  de* 
cision  denied  by  RoUe  to  be 
law. 
»  See  3  Atk.  749. 
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And  an  alleratton  in  m  estate  demed  will  6p€tatd  as  a     rWBE. 
reTOcation,eyen  although  the  act  done  be  necessary  to  gire 
effect  to  the  disposition  made  by  such  devise  K    Thus, 
where  tenant  in  tail  derised  his  entail  land,  and  afterwards, 
by  bargain  and  eale  enrolled,  to  make  a  tenant  to  the  />f«- 
cfjpe  and  a  reoovery,  barred  the  entail.     And  the  question 
was,  whether,  by  this  recoveiy,  the  wiB  was  made  good 
or  revoked?  th6  court  were  unanimously  of  opinion,  that 
tbe  bargain  and  sale  and  recovery  were  a  revocation  of 
tbe  will ;  because  thetieby  all  the  estate  was  altered  subse* 
qaent  to  its  being  made,  and  the  estate  taken  back  was  an 
estate  to  the  recoveror  and  his  heirs,  and  not  to  the 
devisee  ^    So  if  a  man  coTenant  by  indeAture  to  levy  a 
fine,  and  that  It  shall  ennfe  to  the  use  of  such  persons  as 
heshidl  name  in  his  will,  and  afterward  make  his  will,  by 
wUefc  he  devises  hie  land  to  certain  persous,  and  then  he 
levy  a  fine  in  performance  of  his  cot^nant;  this  will  he  a 
revocation  of  the  will,  although  levied  in  performance  of 
the  covenant  which  was  enter^  into  before  the  wiB  made ; 
tfft  Ae  land  could  not  pass  by  relation  to  the  covenant 
tiMde,  but  only  t&  liie  time  of  the  flue  levied^    And  if  ^. 
devise  Imii  and  levy  a  fine^  and  tbe  caption  and  deed  of 
uses  are  before  the  wilt^  bat  tte  writ  of  covenant  is  t^ 
tunable  alter  thevri9,  tliis,  it  seems,  wiH  be  a  revocalien ' : 
because  a  Aae  eperateeos  each  from  the  vetum  of  Aie  writ 
ofoovenant,  and  is  a  fine  of  diet  term  in  which  tbe  writ 
18  made  letnmable ;  ft>r  the  eomordia  facta  in  curia  is  the 
complete  fine,  the  eaneessii  reeordat*  berag  merely  the  leave 
of  the  court  to  enrol  it.    And  yet  this  is  allowed  to  be  a 
bard  case,  since  by  the  caption,  the  party  conusor  does  alt 
bis^  part^  and  the  test  is  only  the  act  of  the  clerk  or  his 

^  1  Bro.  Chtti.  Cas.  319;  ^  Lutwidge  v.  Martin^  1 

2  Ves.  nm.  430.  ggg,  601 .  Rol.  Abr.  714,  0. 3. 

*  Dttter  V.  Diiter,  3  Lev,  'See    3  P.  Wms.    170^ 

108 ;  &.  L.  Marwoody.  Tur-  note  B ;  and  Lhvd  v.  Lord 

ner,  3  P.  Wms.  163.  8(ye  and  Sele,  1  balk.  341 . 
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DEVISE,  attoraeyi  without  any  particular  instructions  from  the 
"  party. 

And  although  the  act  be  expressly  declared  to  be  done 
with  a  view  to  give  effect  to  the  will^  the  rule  of  law  wiH 
be  the  same,  if,  in  its  operation,  the  devisor  be  in  as  of  a 
new  purchase ;  for  the  rule  .being  introduced  with  a  view 
to  preserve  the  inheritance  in  the  heir  at  law,  and  not  with 
a  view  to  carry  into  execution  the  intent  of  the  devisor,  the 
question  is,  not  whether  the  devisor  intended  to  revoke, 
but  whether  he  intended  to  do  that  act,  the  effect  of  which, 
in  law,  will  be  to  alter  the  estate  or  interest  which  was 
in  him,  by  passing  it  away,  and  taking  it  back  through  a 
new  channel ;  for  if  that  be  his  intention,  whether  he 
meant  to  revoke  it  or  not  is  immaterial,  the  mere  intent  to 
alter  operating  as  a  revocation  in  law,  and  not  as  a  revo- 
cation by  the  party,  and  taking  effect,  therefore,  without 
reference  to  the  intent  of  the  party,  as  to  the  stability  or 
non-stability  of  the  will"^.  Thus,  where  one,  being  a 
bastard,  made  his  will,  and  thereby  devised  a  manor,  and 
afterwards  he  made  a  feoffment  of  the  same  manor  to  the 
use  of  such  persons  and  for  such  estates  as  he  had  declared 
by  his  will,  bearing  date,  &c.  it  was  adjudged  that  this 
feofiment  was  a  revocation  of  the  will  \ 

And  the  courts  have  gone  stiU  further,  and  held,  that 
if  a  man  be  seised  in  fee,  but  tliinkmg  he  had  only  an 
estate-tail,  suffer  a  recovery,  in  order  to  confinn  his  will, 
the  recovery  will  operate  as  a  revocation  of  his  will  ^ 

And  although  the  act  done  by  the  testator,  and  which 
alters  the  estate  before  devised,  be  that  veiy  act  which,  at 
the  time  of  making  the  will,  the  testator  intended  to  be 
done,  yet  it  will  in  law  be  a  revocation  of  the  will.    Thus 

""  See  2  Atk.  579.  was  held  to  be  sufficient  to 

"  Hvssey'B  case,    Moore,  declare  the  use  of  feo£Baient, 

789,  d1.  1090 ;  S.  C.  1  Rol.  and  prevent  the  escheat- 

Abr.  614, 0.2'y8ed  noia,  in  "  Per  Lord  Hardw.  3  Atk. 

this  case  the  revoked  will  803,804* 
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vhere  M.  devised  a  messuage  in  L.  to  her  sister  for  life,  DEVISB. 
and  after  her  decease  to  trustees  to  sell  the  same,  and  to 
apply  part  of  the  produce  to  A.  and  others,  and  gave  the 
residoe  to  C.  After  making  the  will,  M.  sold  the  estate, 
and  part  of  the  purchasfe-money  was  left  on  mortgage  of 
the  estate,  and  the  remainder  laid  out  in  the  purchase  of 
stock ;  then  the  testatrix  died  without  republishing  the 
will :  and  the  question  being,  whether  this  sale  was  a 
rerocatien  of  the  will  ?  it  was  held  that  it  was ;  for  there 
was  an  absolute  disposition  made  by  the  will,  and  before 
diat  could  take  effect,  another  absolute  disposition  incon- 
sistent with  it^ 

Further,  a  specific  devise  of  a  lease  for  lives  will  be 
revoked  by  a  surrender  and  renewal  made  subsequent'  to 
the  will ;  for  by  the  surrender  of  the  old  lease,  the  testator 
puts  all  out  of  him,  and  divests  himself,  in  consideration  of 
law,  of  the  whole  interest,  so  that  there  being  nothing 
left  of  the  old  lease  for  the  devise  to  operate  upon,  the 
win  must  fall  to  the  ground  %    Thus,  where  Sir  M.  S. 
being  seised  of  an  estate  for  three  lives,  devised  the  same 
to  trustees  and  their  heirs,  during  the  three  lives,  expressing 
an  ardent  desire  that  the  trustees  would  take  care  firom 
time  to  time  to  renew  the  lease,  and  use  their  utmost 
endeavours  to  preserve  the  estate  to  the  heirs  male  of  the 
family,  as  long  as  the  honour  of  baronetship  should  con** 
tinue  therein '.     The  testator,  after  making  of  the  will, 
surrendered  his  lease  for  lives,  and  took  a  new  lease  to 
Urn  and  his  heirs  for  three  lives,  and  put  in  a  new  life. 
Then  Sir  S.  M.  died.    And  the  court  held,  that  by  the 
surrender  and  renewal,  the  lease  was  g(me,  and  the  will 
consequently  void. 

And  the  rule  of  law  is  the  same  as  to  terms  for  years 
renewable  on  fines,  8ic.    For  the  renewal  of  them  will 

. '  Arnold  V.  Arnold,  Bro.  '  Marwood  v.  Turner ^^  3 

Rep.  Ch.  401.  P.  Wms.  163. 

*»  See  1  p.  Wms.  675 ;  • 
3An8tr..82i. 
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likewise  operate  as  a  revocation  of  a  will  expready  dis- 
posing  of  auoh  lease;  and  although  the  daim  of  the 
derisee^  from  cireoxastanees^  be  maintainable  only  in  a 
court  of  equity,  the  operation  of  law  will  be  the  aame. 
Tkw,  where  JB»  posBeesed  of  two  college  leaaes,  made  his 
will^  and  thereby  gave  and  devised  all  his  coUege  leases 
which  he  then  held  of  Magdalen  College  to  his  mother, 
to  be  by  her*  sold,  and  the  money  arising  by  sale  to  be 
applied  as  thek'ein  me&tioned\  The  mother  died  in  the 
life  of  the  testator.  Some  years  after  malcing  the  will,  B. 
surrendered  one  of  the  leases,  and  accepted  a  new  lease 
of  the  said  lands,  sealed  with  the  college  seal,  and  paid  a 
large  sum  of  money  by  way  of  fine.  Then  the  testator 
died,  without  having  republished  or  altered  his  wiU;  it 
being  admitted  that,  in  equity,  the  death  of  the  mother 
did  not  affect  the  right  of  the  cetiui  que  truUSf  so  fiur  as  she 
was  barely  a  trustee,  but  that  remained  the  same  as  if  the 
trustee  had  been  living ;  the  question  was^  whether  the 
renewal  of  this  lease  by  the  testator,  after  making  his  will, 
was,  in  law,  a  revocation  of  it  1  And  it  was  held  that  it 
was ;  for  this  was  not  a  devise  of  the  land,  but  a  devise  of 
the  lease  which  the  testator  held  of  Magdalen  CoUege ) 
so  that  it  was  the  same  as  if  the  testator  had  devised  a 
tetm,  and  that  term  had  been  surrendered  and  gooe« 
Here  was  an  utter  annihilation  of  the  old  term,  and  a 
purchase  of  a  new  one.  Where  a  testator  expressed 
himself  in  the  present  tense,  it  must  relate  to  what  was 
in  being  at  the  time  of  making  the  will.  If  this  bad  been 
aii  immediate  bequest,  it  would  have  been  a  revocation 
in  law,  so  would  it  be  in  equity ;  for  the  rule  as  to  revo^ 
cations  is  the  same  in  equity  as  at  law^  And  if  the 
devise  of  a  term  be  expressed  in  words  describing  the 
thing  in  which  the  interest  for  term  of  years  is,  without 


*  Alney  v.  Miller,  2  Atk. 

693- 

*  See  Mason  v.  Day,  Prec. 

Cha.  319.    This  lease  is  a 


new  purchase  or  acquisition, 
and  tnough  coming  Irom  tbt 
mother,  will  go  to  the  heirs 
of  the  father  affor  renewal 
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being  d^ecriptiye  of  die  iaierest  therein^it  wiUnevertbalew 
be  revoked  by  a  surrender  and  renewal  afterwards,  because 
the  devise  of  the  thing  must  be  referred  to  the  interest 
which  the  devisor  had  in  the  thing  at  the  time  of  the 
devise^  and  cannot  be  referred  to  an  interest  not  subsisting 
at  that  periodL  ThuS|  where  a  testatrix  devised  all  hbrlandsi 
tenements  and  hereditaments  at  W.  in  Yorkshire,  and  all 
her  tithes  and  ecclesiastiGal  dues  out  of  W.  aforesaid^  or 
any  other  town  or  places  near  the  same.  At  the  time  of 
quaking  the  will,  she  was  possessed  of  a  lease  of  these 
tithes  under  the  Archbishop  of  York  "•  After  making  the 
win  she  surrendered  this  lease^  and  took  a  new  one^  of 
which  she  was  possessed  at  the  time  of  her  death*  And 
the  question  being,  whether  the  r^iiewal  was  a  revocation 
of  the  will?  it  was  attempted  to  distinguish  this  from  the 
preceding  case,  upon  the  ground  that,  in  the  preceding 
case,  the  will  mentioned  aU  the  testator's  estate,  &c« 
wheiess  here  it  was  only  described,  all  h^r  tithes  at  TF« 
Siiy  per  Ctcnofii,  there  is  no  real  distinction  betweoi  the 
words  all  ,my  tithes  at  W.  and  die  words  all  my  lease  Or 
interest  in  my  lease  at  W.  because  both  must  refer  to  ih6 
interest  she  had  at  the  time  of  making  the  will.  Then 
that  interest  did  not  remain  at  the  death  of  the  testatrix  $ 
for,  by  the  surrender,  she  so  far  altered  her  interest,  that 
what  were  her  tithes  under  the  lease  at  making  the  will^ 
could  not  be  considered,  under  the  foot  of  this  clause^  as 
being  the  same  at  the  time  of  her  death ;  but  she  acquired 
a  new  estate  in  them,  to  commence  at  and  run  out  to  tf 
different  period  of  time.  It  must  then  be  considered,'  that 
the  testatrix  acquired  a  new  interest  subsequent  to  die  wiU^ 
and,  consequendy,  such  an  interest  as  would  not  pass  by 
the  words  used.  Again,  where  S.  by  his  will,  among 
other  devises,  gave  and  devised  unto  B.  the  perpetual 
advowBon,  and  disposal  of  the  living  or  rectory  of  IF.  for 
ever,  togedier  with  the  tithes  of  all  sorts  thereof.    The 
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'  Bmbtane  v.  Anderson,  2  Ves.  418 ;  ands^e  3  Anstr.Sai. 
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rectory  of  W.  was  held  by  the  testator  by  lease  from  New 
College,  Oxford,  for  the  term  of  ten  years  *.  After  the 
will  made,  the  testator  surrendered  up  that  lease,  and  took 
a  new  lease  from  the  College  for  ten  years  more,  and  was 
possessed  of  the  rectory,  by  virtue  of  diat  lease,  at  the  time 
of  his  decease.  And  it  was  held  that  the  surrender  and 
renewal  .were  a  revocation. 

'  But  it  is  necessary  here  to  observe,  on  these  oases  of 
revocations  of  wills  respecting  leases  by  subsequent  surren^ 
der-and  renewal  of  the  lease,  that  they  appear,  after  all,  to 
turn  merely  on  the  penning  of  the  will,  viz.  upon  whetiier 
the.  words  are  sufficient  or  insufficient,  to  pass  the  subse- 
quent renewed  interest ;  and  not  on  any  inability  in  point 
pf  law  to  give  by  will  an  after-taken  lease ;  for  if  such  lease 
be  disposed  of  by  will  by  a  competent  form  of  words,  it 
will  pass  notwithstanding  any  subsequent  renewal  ^.  Thus 
if  a  testator  give  **  all  his  estate,  right  and  interest,  he 
shall,  have  to  come  in  such  lease  at  the  time  of  his  death/' 
will  pass  notwithstanding  a  renewal  subsequent  to. the 
time  of  making  the  will  *•  So  a  right  of  renewal  will  pass 
by- a  general  devise  of  the  residue ;  or  by  a  devise  of  the 
lease  together  with  the  right  of  renewal :  And  in  the  latter 
'case,  if  the  devisor  do  nothing,  the  expiration  of  the  old 
term  will  not  bar  the  devisee ;  because  the  devise  carries 
the  right  of  renewal  as  well  as  the  lease  itself.  Upon  this 
principle  Lord  Hardwicke,  in  the  case  of  Sterling  v. 
lA/diard\  where  the  testator  devised  ^  all  and  singular  his 
leasehold  estate,  goods,  chattels]  and 'personal  estate 
whatsoever,  to  his  daughter  A.'^  and  in  the  residuary 
clause  repeated  the  words  **  all  and  singular,  &Cv"  And 
after  making  this  will,  the  testator  renewed  a  lease  with 
the  Dean  and  Chapter  of  Windsor ;  on  the  question,  whe- 
ther this  this  renewal  was  a  revocation  of  the  will  as  to  the 


*  Hone  V.  Medcraft,  Bro. 
Ch.  Ca.261. 

5^  Vide  Bunier  v.  Cook, 
I  Salk.  1137  >  '  P- Wms.  575. 


*  2Atk.699;  3Att.i77. 

*  Sterling   v.  Lydiard,  3 
Atk.  199. 
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lease  ?  Lord  Hardwicke  said,  there  was  no  doubt  but  the  DEVISE, 
leasehold  estate  passed  by  the  will^.  For  the  lease  here 
was  not  a  specific  legacy  nor  any  thing  like  it,  the  clause 
was  only  an  enumeration  of  the  several  particulars  of  the 
testator's  personal  estate,  but  the  devise  was  generally 
whole. 

And  in  no  case,  if  the  renewed  lease  be  not  complete 
at  the  death  of  the  testator,  will  the  previous  disposition 
be  affected  by  the  surrender.  Where,  therefore,  in  the  be- 
fore-mentioned case  of  Ahney  ▼.  Miller^  although  the 
devisor  had  surrendered  and  accepted  of  a  new  lease,  yet 
one  of  the  leases  disposed  of,  not  having  been  sealed  virith 
the  college  seal  until  after  the  testator's  death,  Lord  Hard- 
wicke held  that  the  will,  as  to  that,  remained  valid  ^: 

And  where  the  revocation  depends  upon  the  exclusive 
fMt  that  the  estate  devised  is  altered,  independent  of  any 
intention  of  the  testator  one  way  or  the  other,  the  nature 
of  the  interest  in  or  of  the  thing  devised,  must  be  actually 
and  substantially  changed;  for  otherwise  there  will  be  no 
revocation  in  law.  It  was  therefore  formerly  held,  that 
if  a  man,  seised  in  fee  of  land,  devised  it  to  his  brother, 
and  afterwards  covenanted  with  J3.  upon  a  marriage  with 
the  sister  of  jB.  to  make  a  feoffment  in  fee  of  the  same 
land  and  of  other  land  also,  which  feofiment  should  be  to 
the  use  of  himself  for  life,  the  .remainder  to  £.'s  sister  for 
life  for  her  jointure,  such  covenant  was  no  revocation  of  the 
will,  because  possibly  it  might  never  be  performed^.  But 
since  courts  of  equity  have  considered  articles  for  the  sale 
of  estates,  or  respecting  the  settlement  of  them,  as  of  the 
nature  of  actual  conveyances  from  the  time  at  which  they  are 
agreed  to  be  carried  into  execution ;  covenants,  when  the 
covenantee  has  a  right  to  a  specific  performance,  have 
been  allowed,  in  equity,  to  operate  as  revocations  of  wills 

*  Carte  v.  Carie^  3  Atk.        **  Montague  v.  Jeffries,  1 
1 74.  Rol.  Abr.  615,  pi.  3 ;  and  see 

*  2  Atk.  593,  1  Blac  349. 
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DKVISE,  previoufily  made.  Thus,  wheie  A.  devised  to  his  eldest 
'  daughter  a  moiety  of  his  real  estate,  and  afterwards^  on  the 
marriage  of  such  daughter,  by  articles,  coTenanted  to  settle 
onempiety  of  all  his  real  estate  to  the  use  of  hioiself  for  life, 
remainder  to  his  eldest  daughter  and  her  husband  for  their 
lives,  remainder  to  their  younger  children  in  tail  general, 
remainder  to  himself  in  fee ;  it  was  held  that  these  arti- 
ticles  were  a  revocation  of  the  will  as  to  the  moiety  devised, 
for  though  this  was  but  a  covenant,  and  therefore,  at  law, 
no  revocation  of  the  will  by  which  the  testator  had  dis- 
posed of  his  real  estate,  yet  the  same,  being  for  a  valoaUe 
consideration,  was,  in  e<)uity,  tantamount  to  a  conveyance, 
and,  consequently,  in  equity,  a  revocation  of  the  will  as 
to  a  moiety  ,of  the  six  houses  devised  by  the  testator  \ 
So,  where  copyhold  lands  were  surrendered  to  such  uses 
as  the  wife  by  any  writing,  or  by  her  last  will,  should  Bf* 
point ;  who  accordingly,  by  her  will  appointed  the  same 
to  hier  daughter  in  tail,  remainder  in  fee.  Afterwards, 
the  wife,  surviving  her  husband,  covenanted  to  surrender 
the  lands  to  the  use  of  an  intended  second  husband  and 
herself  and  his  heirs ;  which  was  held  to  revoke  the  will : 
for,  per  Curiam,  though  a  covenant  or  articles  do  not,  at 
law,  revoke  a  will,  yet  if  entered  into  for  a  valuable  con- 
sideration, they  amount,  in  equity,  to  a  conveyance,  and 
must  consequently  be  an  equitable  revocation  of  a  will^ 

But  it  has  been  held  (upon  the  principle  that  no  actual 
alteration  is  made  in  the  thing  devised)  that  the  changing 
of  trustees,  where  the  estate  originally  devised  is  only  the 
trusty  will  not  amount  to  a  revocation  in  law  of  the  will* 
Thus,  where  A.  made  his  will,  and  devised  that  his  feoffees 
in  trust  should  make  a  lease  to  C.  and  D.  for  eighty  years, 
at  a  certain  rent  payable  to  his  executors  |  and,  being 
afterwards  resolved  to  change  the  feoffees  in  trust,  caused 

•  Rider  v.    Wager,  2  P.        '  Cotter  v.  Ixyer,  a  P. 
Wms.  3^9 ;    and  see  a  Yes.    Wms.  624. 
jun.  429. 
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tliend}  or  some  of  them,  to  join  with  him  in  a  feodBoaeDt  of 
the  deTised  hereditaments  to  new  trustees  and  their  heirs, 
to  the  use  of  il.  and  others,  until  A.  limited  or  ordered  new 
uses  thereof,  which  he  never  did ;  it  was  held  that  the 
feoffinent  was,  in  equity,  no  revocation  of  the  will  <•  So, 
where  W.  by  his  will  devised  all  his  real  estate  in  Berk* 
shire  to  certain  trustees  and  their  heirs,  to  the  use  of  his 
first  and  second  sons,  &c.  successively  in  strict  settlement, 
with  remainder  to  his  own  right  heirs;  and  afterwards 
made  a  codicil  to  this  will,  by  which,  after  reciting  that 
siDce  the  publication  thereof  he  had  contracted  for  the 
porchase  of  certain  lands,  he  directed  the  trustees  and  ex.* 
ecutois  in  his  will  to  pay  the  purchase-money  out  of  the 
residuum  of  his  personal  estate ;  and  that,  on  payment 
thereof,  the  said  purchased  lands  should  be  settled  to  the 
same  uses  and  trusts  as  by  his  will  he  had  limited  his  other 
estates.  Afterwards  the  testator  completed  the  purchase, 
and  took  aconveyance  to  certain  trustees  in  fee,  in  trust 
for  himself  and  hm  heirs ;  soon  after  which  he  died.  And 
it  was  decreed  that  this  was  no  revocation;  for  before 
the  purchase  was  completed,  the  vendor  was  but  a  trustee 
for  the  purchaser,  and  the  completion  of  the  purchase 
was  but  taking  the  estate  home^.  So  again,  where  6. 
having  mortgaged  his  lands  in  fee ;  afterwards,  on  the 
marrii^e  of  his  son,  conveyed  them  to  trustees,  upon 
trusts  therein  mentioned,  with  remainder  to  himself  in  fee. 
He  then  devised  the  reversion  in  fee  of  part  of  these 
lands  to  trustees  and  their  heirs,  in  trust  to  sell  the  same 
and  pay  off  the  encumbrances  ^  Afterwards  the  mort* 
gagee,  in  consideration  of  the  mortgage-money  paid  oS, 
eonveyed*  the  mortgaged  estates  comprised  in  the  mar- 
riage settlement  to  the  trustees  by  lease  and  release  to  the 
uses  therein  limited.    Then  by  lease  and  release,  reciting 

<  Bark  v.  Zauch^  i  Rep.  Dou^l.  6gi,    Cane.  temp. 

Ch.  23 ;    and  see  Coles  v.  14  Geo.  3. 

Hancock,  2  Ch.  Rep.  1 09.  *  Doe  lessee  of  Gibbons  v. 

^  Fullarton  v.  Waiis,  cited  PoU  et  al.  Dougl.  710. 
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DEVISE,  the  above  facts,  the  same  estates  were  conTeyed  by  tbe 
"^  trustees  to  a  trustee  in  tmst  for  G.  in  fee.  Then  6.  died 
without  having  done  any  other  act  to  revoke  or'a]ter  his 
will.  And  on  a  question,  whether  these  instruments 
amounted  in  law  to  a  revocation?  per  Curiam^  unanimously, 
G.  at  the  time  of  the  devise,  had  merely  the  equitable  fee 
in  him ;  the  mortgagee  was  his  trustee,  llien,  on  payment 
of  the  mortgage-money,  she  conveyed  the  legal  estate  m 
fee  to  the  trustee,  which  was  merely  transferring  it  from 
one  trustee  to  another ;  and  there  had  been  no  determina- 
tion or  case  in  which  the  change  of  a  trustee  had  been 
held  to  revoke  a  will.  They  therefore  thought  the  will  was 
not  revoked.  And  Lord  Hardwicke,  in  the  case  of  Panons 
V.  Freeman^,  laid  it  down  as  a  general  proposition,  **  That 
where  a  man  had  an  equitable  interest  in  fee  in  an  estate, 
and  devised  it,  and  afterwards  took,  by  a  legal  convey- 
imce,  the  legal  estate  Aerem  to  the  same  uses,  this  wMno 
revocation ;"  for  this  was  the  common  case  where  a  man 
contracted  for  the  purchase  of  lands,  and,  before  any  legal 
conveyance  thereof  made  to  him,  devised  the  same,  and 
/died;  in  such  case  the  devisee  might  compel  a  specific 
performance,  and  should  have  sufficient  of  the  testatoi's 
personal  estate  to  pay  the  purchase-money ;  and,  thongli 
the  devise  were  between  the  articles  and  the  legal  con- 
veyance, the  latter  was  no  revocation;  for,  of  what  kind 
soever  it  might  be,  it  was  only  instrumental  in  changing 
an  equitable  into  a  legal  estate,  and  made  no  alteration  in 
the  will.  But  his  Lordship,  at  the  same  time,  observed, 
that  it  could  not  be  laid  down. as  a  general  rule,  that  the 
turning  of  a  legal  estate  into  an  equitable  one  would  not 
be  a  revocation ;  because  if  a  man,  seised  in  fee,  devised, 
.  and  afterwards  conveyed  his  estate  in  trust  for  himseify 
this  certainly  would  be  a  revocation'. 

^  Parsons  v.  Freeman,  i  Rol.  Abr.  616,  pi.  3;  Dyer, 

Wilson,  311;  and  see  3  P.  73,  pi.  10;  2  Ves.  jun.  429, 

Wms.    170 ;     Greenhill  v.  600. 

CreenkiU,  2  Vem.  670;   1  '  1  Wilson,  311. 
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Aad  where  several  instruments  taken  together  operate  device. 
«8  one  conveyance  of  land,  a  devise  made  thereof,  between  set/ocatian' 
the  execution  of  the  first  instrument  and  the  completion  of 
the  last,  will  be  valid ;  because  all  the  parts  of  such  a  con- 
veyance will  be  considered  as  constituting  one  whole  by 
reference  to  its  inception.  Thus,  where  tenant  in  tail 
executed  a  bargain  and  sale  to  make  a  tenant  to  the  pnedpe 
ia  order  to  suffer  a  common  recovery  to  the  use  of  himself 
in  fee-simple  "*;  after  the  bargain  and  sale,  and  after  the 
begixming  of  the  term  in  which  the  recovery  was  com* 
pleted,  but  before  the  return  of  the  writ  of  entry,  he  devised 
them;  and  on  a  question  sent  out  of  Chancery  for  the  • 
opinion  of  the  Court  of  King's  Bench,  whether  the  lands 
passed  by  this  will  ?  the  court  certified  that  the  will  was 
vaUd.  The  foundation  of  which  appears  to  have  been,  that 
the  court  considered  the  whole  transaction  as  one  convey- 
ance,  each  part  whereof  must  relate  to  the  date  of  the  bar- 
gain and  sale,  which  was  the  principal  part,  and  which  was 
perfected,  made  absolute,  and  delivered  from  objections, 
by  the  subsequent  ceremonies.  So  where  a  copyhold 
estate  was  surrendered  to  the  uses  of  a  marriage  settle- 
ment, which  left,  in  the  surrenderor  the  reversion  in  fee, 
and  a  power  to  devise  the  same ;  afterwards  a  surrender  was 
made  by  him  to  the  use  of  his  will,  and  a  will  made  accord- 
ingly ;  then  the  surrenderor  was  called  upon  by  the  steward 
to  be  admitted  to  some  of  the  particular  estates  created  by 
the  original  surrender,  which  was  done ''.  And  the  court 
held,  that  this  admittance  did  not  operate  as  a  revocation 
of  the  prior  will ;  because  the  whole  transaction  might  be 
considered  as  one  and  the  same,  and  then  the  admittance 
would  relate  to  the  original  surrender,  and  be  prior  to  the 
will*. 

^  Sehpyn  V.  SelwyUf    i  ®  Roe   on    the  dem«    of 

Blac.Rep.25i;  S.C.  sBurr.  Noden  y.  Griffiths,  1  Blac, 

1131.  Rep.  605;    S.  C*  4  Burr. 

"  So  explained  by  Lord  1952. 
Mansf.  iLburr.   1962;  and 
S.  C.  1  Blue.  Rep.  605. 
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A  samnder  of  a  copyhold  to  new  vbbbs,  witk  renMund^ 
'  to  the  surrenderor  in  fee,  will  be  no  revocation  of  a  wiM 
under  a  surrender  previously  made.  Thus  where,  in  1 733, 
copyhold  tenements  were  surrendered  to  the  use' of  2*.  and 
B.  his  wife,  for  their  lives,  remainder  to  the  hws  and 
assigns  of  T.  and  they  were  accoidingly  admitted ;  and 
then  r.  surrendered  to  the  use  of  his  will.  B,  died,  and  31 
on  his  second  marriage  in  1 744,  surrendered  these  tene- 
ments to  die  use  of  himself  and  wife  for  their  respeetive 
lives,  remainder  to  the  heirs  of  their  two  bodies^  remainder 
to  die  right  heirs  of  T.  No  admission  was  had  by  T.  under 
this  surrender.  Afterwards,  T.  devised  the  states';  ttid 
a  question  was  made,  whether,  by  the  srubsequent  acts,  ike 
surrender  to  the  use  of  the  devisor's  witt  was  at  an  end? 
and^per  Curiam,  unanimoudy,the  old  use  in  fee  granted  to 
T*  in  1733^  to  whi(^  be  was  then  admitted,  aoid  wfatdr  was 
surrendered  to  (he  use  of  his  wiD,  was  not  taken  out  of 
hnn  by  the  new  Emitation  and  suirender  of  1 744.  He  had 
Aereiore  no  occasion  to  be  readmitted  to  it  for  l&e  psr •• 
pose  of  surrendering^  to  the  use  of  his  will,  but  shall  be 
construed  to  be  in  of  his  bid  estate. 

A  partition  between  tenants  m  commoi^  is  no  re^ocft^ 
tion,  if  confined  to  that  object  merely*  As  where  A,,  and 
two  otters  being  tenants*  in  common  of  hmds  in  fte;  A.- 
made  hSs  wiM  of  his  third  part,  and  afterwards,  by  in- 
denture and  fine,  partition  waa  made*  betwixt  the  tenants 
in  common.  And  it  was  held  Iryaff  the  Barons,  that  this 
was  not  a  revocation  of  the  devise^.  Soin  ashnfiar  case, 
where  one  of  the  tenants  in  common  deviBed  his  moiety  ia 
fee,  and  afterwards  partition  witsinade  between  them  by 
deed  and  fine,  and  Ae  use  of  a  moiety  declared  to  eadi 
in  severalty '.    The  case  was  sent  by  Lord  Chancellor  Eing 


'  J^nutwt  on  the  dem* 
of  Gower  V.  Cmmingham,  % 
Blic;  Rep.  1046. 

^  BUey  V.  BtUtinglass,  Sir 
T.  Raym.  240;  and  see  2 
Ves.  jun.  6oo. 


'  Luther  v;  KuRey,  3  P. 
Wms.  170,  note  B ;  but  see 
3  Keb.  357,  pi.  48;  and  S.C 
1  Sid.  go,  cont.  but  a  re-< 
publication  presumed. 
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U>  the  Judges  of  the  King's  Bench  to  give  their  opinion,      devise. 
whether  this  was  a  rerocation  pf  the  will ;  and  they  certified 


onanimottsly,  Aat  the  will  was  not  revoked  by  the  deed 
and  the  fine.  But,  if  the  conToyance^by  which  a  partition 
is  made,  be  for  any  other  purpose  except  merely  that  of 
partitioD,  it  will,  it  seems,  operate  as  a  rerocatton  of  a  will 
preyioofilsr  made.  For,  where  JR.  and  H.  being  each  seised 
of  an  imdiTided  moiety  of  lands,  devised  all  his  lands  and 
lenenaenft,  and  aU  his  moiety  to  his  wife.  Afterwards  a 
iced  of  partition  was  made  and  executed  between  JR.  and 
R.  and  the  lands  in  question  were  allotted  to  JR.  and  it 
was  coTenanted  therein  that  they  and  their  wives  should 
all  join  in  levying  a 'fine  (which  was  done)  and  that  tfie 
same,  as  to  At  lands  in  questicm,  should  enure  to  the  use 
of  R.  and  such  persons,  8cc.  as  he  should,  by  deed  or  will, 
appoint;  and,indefkidtof  appointm«it>totheuseof  Jft.in 
fee.  LordC9iief^ticeLeehc3d  thistobecieariyarevo- 
cation  of  the  irill,  and  not  fikethe  case  of  a  bare  partition 
only,  unattended  by  a  fine  or  conveyance  to  a  new  use, 
which  would  nc/t  have  been  a  revocation^.  -r.     . 

AwBt  mayl&ewisebe  revok^  t^  have  said;  by  ah  Refonikm  by^ 
intended  alteration  of  the  estate  of'  the  devisor.    ITnder  intended  to  be 
thb  head' may  ph>periy  be  arranged  Aose  cases  where  the  ^^^I^^JJ^jq^ 
deviitor  attempts  to  make  a  dSspositibii  of  his  estate,  and  «■»«• 
a  comj^ete  conveyance,  but  ftils  in  doing  it, 
tar  want  of  ^eacy  in  like  itistrumeht  made  use  of, 
or  (rom  an  incapacity  in  the  grantee  to  tthka  the  thing 
conveyed,    r 

An  instance  of  the  first  kind  occurred  in  ihe  case  of 
Moiiagiig  V.  Jiffnu^  where  A.  seised  in^file  of  M,  a^d 
of  6.  devised  them  to  3.  He  upon  his' marriage  made  a 
feoffinent  to*  the  use  of  himself  and  intended  wife,  and 
livery  was  executed  of  Af.  but  not  of  G.  and  the  cowt. 
were  of  opinion  that  the  feoffinttit,  though  vritfaout  Irvery, 
was  a  revocation  of  the  will  as  to  G.  as  well  as  Kf .  for  it 

•  Titner  v.  Titner^  cited  745,  750 ;  and  see  t  Ves. 
1  Wils.  309,  and  3  Atk.  742,    jun.  4^9. 
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D2VISE.  ,  clearly  inq^rted  ao  intention  to  alter  the  fonnerdiapofiitioii 
made  by  thedevise  K  &oper  Pophamand  Gawdy,  if  amaa 
seised  of  a  revenion  e3q>ectant  on  ^n  estate  for  life,  de- 
vise it  to  one^  and  afterwards,  by  deed,  grant  the  rereniaa 
in  fee  to  another,  althon^  the  lessee  for  life  never  attcvmcd, 
yet  this  worked  a  revocation;  inasmnch  as  the  devismr 
plainly  shows  his  intent  that  the  legatee  shall  have  it*.  80^ 
if  a  man  devise  lands  to  one,  and  afterwards  baigain  and 
sell  them  to  another,  and  acknowledge  the  baigain  and  sale 
in  order  that  it  may  be  enrolled,  this  shall  be  a  revocation 
of  the  wiD,  although  the  bai^gain  and  sale  be  not  enrolled 
within  the  six  months^.  Again,  if  at  common  law  a  man 
had  devised  land  by  his  will  in  writing,  and  had  afterwards 
devised  it  to  another  by  parol :  although  the  latter  devise 
was  void  as  a  will,  yet  it  was  a  revocation  of  the  first  wiU*. 
Bntit  is  to  be  observed,  that  in  these  cases  of  imperfect 
conveyances,  it  may  be  shown,  that  the  devisor  had  in  fiict 
no  intent  to  alter  the  diappsition  made  by  him;  and  if  that 
case  be  made  out  in  proof,  no  revocation  will  ensue  from 
the  circumstance  of  there  having  been  such  imperfect  con- 
veyance^ those  convejrances  differing  firom  those  of  actual 
alterations  of  the  estate  devised,  inasmuch  as  the  former 
rest  entirdy  u^n  a  change  of  the  intent  to  dispose  by  will, 
inferred  firom  the  attempt  to  convey  in  another  manner 
than  in  the  will  is  affected,  whereas  the  latter  turn  upon 
the  feet  of  the  alteration  only^  and  are  governed  by  that 
without  any  reference  to  the  intent  (1). 

Thus,  where  A.  devised  land  to  W.  and  his  heirs  in  fee, 
and  afterwards  made  a  deed  of  feoflhient  of  them  to  the 

*  Moore,  429,   Ca.  599 ;  ^1  Rol.  Abr..6s5,  pi.  6, 

S.C.  Poph.  108;  I  RoLAbr.  agreedjierPophamef  Gawdy; 

615 ;  and  see  2  Atk.  72,  73,  et  1  Ves.  178,  180. 

803;  1  Blac.349;  ands Yes.  »  Rol.  Abr.6i6,  pi.  jfper 

jun.  653.  Popham. 

"  1  RoL  Abr.  615,  pi.  5. 


(1)  This  distinction  reconciles  the  before-mentioned 
case  of  Montague  y.  Jeffries,  with  WitJ^^s  case,  which 
upon  any  other  principle  would  be  contradictory  to  each 
other. 
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use  of  himself  for  life,  with  the  remainder  to  the  devisee 
in  fee ;  butj^  before  he  sealed  the  deed  of*  feoffipenty  he 
asked  if  it  would  be  any  prejudice  to  his  will  ?  and  being 
answered^  No ;  then,  he  said,  he  would  seal  it,  for  his 
intent  was  that  his  will  should  stand;  and  he  sealed  it, 
and  a  letter  of  attorney  to  make  livery.  Afterwards,  livery 
was  executed  on  part  of  the  land,  and  then  the  devisor 
died.  And  it  was  held,  that  that  part  of  the  land  of  which 
livery  had  not  been  made  passed  by  the  will,  the  devise  of 
it  not  being  revoked  by  the  feofiment  without  livery ;  for, 
per  Curiamf  it  appeared  that  the  mind  of  the  testator  was, 
that  his  will  should  stand,  and  if  there  was  no  feoffment, 
there  was  no  revocation  in  law,  and  then  there  was  no 
revocation  in  deed;  for  the  devisor  said,  ''  if  this  will  not 
hart  my  will  Iwill  seal  it:"  and  although  the  attorney 
made  livery  in  part,  so  that  the  fcofftnent  was  perfect  in 
part,  yet  for  the  lands  in  question,  of  which  no  livery  was 
made,  the  will  should  stand  ;•  for  a  will  might  be  effectual 
for  part,  and  part  might  be  revoked  ^. 

Instances  of  the  second  kind,  that  is  to  say,  where  the 
convqrsnce,  made  after  the  will,  fails,  from  an  incapacity 
to  take  in  the  person  to  whom  the  latter  disposition  is 
made,  are  likewise  not  unfrequent  in  the  books*  As  where 
a  man  devised  land  to  one,  and,  afterwards,  byy  another 
will,  devised  it  to  the  poor  of  such  a  parish,  although  the 
latter  devise  was  void,  because  the  devisees  had  not  a 
capacity  to  take ;  yet  this  was  a  revocation.  So  if  the 
latter  devise  had  been  to  a  corporation,  a  devise  to  whom 
is  not  within  the  statute,  that  likewise  would  have  been  a 
revocation,  because  the  intent  in  the  devisor  to  alter  the 
disposition  there  made  is  clear*. 

'  WingfieUPn  case,  Gould.  Ca.  Abr.  359,  pi.  9  ;  Vin. 

3^»  pL  7 ;    S.  C.  Godb.  132,  Abr.  tit.  Dev.  R.  3,  in  mar- 

pl.  152 ;  Owen,  176.  gin  of  Ca.  2  ;  1  Brow.  Par. 

'  2llol.  Abr. 614,  pl.4,5;  Ca.450;  9  Mod.  190;  10 

Baper  v.    Constable^   2  Eq.  Ibid.  237. 

VOL.  v.  a 
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And,  upon  tbe  same  principle,  a  sttbaequent  grant  to  a 
person  incapable  of  taking  is  a  revocation  of  a  will  pr^ 
▼iously  made.  Thus,  where  A.  by  his  will,  gave  all  hiB 
estate  real  and  personal  to  his  brother,  and  made  him 
executor ;  and  afterwards,  by  a  deed-poll,  gave  and'granCed 
to  his  wife  dl  his  substance  which  he  then  had  or  might 
theresJker  have ;  and  on  a  question,  whether  this  will  was 
revoked  by  the  deed-poll,  per  Lord  Chancellor,  the  latter 
instrument  cannot  take  eflbct  as  a  grant  or  deed  of  gift  t6 
the  wife,  because  the  law  will  not  permit  a  man  to  make  a 
grant  or  conveyance  fo  his  wiJb  in  his  Ufe-time,  neither 
will  a  court  of  equily  suffer  the  wife  to  have  the  wbcle  of 
the  husband's  estate  while  he  is  living;  for,  it  is  not  itt 
the  nature  of  a  provision,  which  is  all'  the  wife  is  entided  to. 
But,  then,  another  consideration  remains,  viz.  though  it 
cannot  take  efiect  as  a  grdnt  to  the  wife^  yet,  whether  it 
be  not  an  act  so  inconsistent  and  repugnant  to  the^will, 
that  it  may, '  though  an  act  net  strictly  legal,  amount  to  a 
revocation.  And  his  Lordship  said,  that  he  was  of  opiuioa 
it  was,  and  declared  that  the  will  was  revoked  by  the  deed- 
poll,  as  to  all  the  personal  estate,  to  which  alone  the  deed- 
poll  extended  \ 

Further  revocations  of  devises  may  be  made  by  an  alter- 
ation in  the  estate  of  the  devisor  made  by  the  act  of  a 
stnmger.  And  these  being  efiected  by  act  of  law  merely, 
it  is  immaterial  whether  the  intent  of  the  devisor  be  to 
revoke  or  not.  Thus  it  was  held  in  the  King's  Bench  by 
Yelverton  and.  Mark,  that  if  a  man  devise  hia  lands,  and 
afterwards  be  disseised^  and  die  before  entry,  Ihe  devise 
is  thereby  revoked,  notwithstanding  tiiere  is  no  swdi  inr 
tent  in  the  devisor ;  because  the  disseisin  turns  it  to  a 
rig^t,  and  it  is  then  only  a  chose  in  action;  and  there- 
fore it  is  a  good  plea  against  a  devise,  that  the  devisor 


*  Beard  v.  Beard,  3  Atk.  72. 
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did  not  die  seised  of  the  lands  devised  ^  (i).  But  if  tbe 
devisee  re-enter,  the  devise  wiU  not,  it  seems,  be  affected 
by  the  tonporary  disseisin ;  becinise  by  re-entry  the  pro* 
perty  is  revested  in  the  disseisee  and  the  disseisin  paiged ; 
for  the  regress  of  the  disseisee  has  relation,  as  to  the  pro- 
perty^  to  continue  the  fteehold  in  him  «fr  fmlia.  Also  it  is 
said,  that  if  a  ftcther  devise  land  to  his  yoongest  son,  and 
the  eldest  son,  knowing  thereof,  enter  into  the  land  and  * 
disseise  the  ftither,  by  which  the  wiU  is  void ;  yet,  beeanse 
it  was  made  void  by  deceit  and  covin,  it  will  be  made  gooid 
in  Chancery  ^ 

But  ihe  cancelling  or  tearing  of  the  wUl  by  a  stranger 
shaM  not  eflfect  a  revoking  of  it  Where,  tiierefore,  a  man 
hanng  devised  his  real  estalie  to  distant  relations,  and  dis- 
inb^ted  his  heir  at  law,  and  a  younger  brother  of  the 
heir  snaldied  ihe  will  out  of  the  hands  of  the  executor, 
and  tore  it  to  pieces ;  it  was  decreed,  on  a  bill  to  have 
the  wUI  established,  that  the  devisees  should  hold  against 
die  heir,  and  that  he  should  convey,  although  no  direct  . 
proof  was  mado  that  the  heir  directed  the  tearing  of  the 
will*. 

Lastly,  a  revocation  of  a  will  may  be  effected  by  mere  Rerocadon  bj 
operation  of  law,  without  any  act  of  the  party.  And  In  "fuw!^**"*^ 
this  case  also,  as  well  as  in  the  preceding  ime,  the  intent 


^  See  Year  Book,  Mich. 
39 Hen.  6,  i8,b,  pi.  23;  1 
Rol.  Abr.  616,  S.  1 ;  and 
same  law,  Ca.  T.  HoIt,'748. 

•  11  Rep.  51,  a,  b ;  (Ja.  T. 
Holt,  748,  but  denied   by 


Palm.  Dodridge,  205,  unless 
a  new  publication  ;  1  RoL 
Abr.  378 ;  i  £q.  Ca.  Abr. 
174,  pi.  1. 

*  Haines  v.  Haines,  a  Vem. 
441. 


(1)  But  it  seems,  upon  this  doctrine,  that  a  will  may  be 
rendered  void  by  a  secret  transaction  entirely  unknown  to 
the  devisor.  Ex  gra.  Suppose  a  man  ^ant  a  lease  at 
win,  and  the  lessee  make  an  under-lease  K)r  years,  dnd  the 
under-lessee  enter  and  make  a  secret  feoBBoient :  in  this 
case,  if  the  lessor  make  or  have  made  his  will,  it  seems  it 
will  be  revoked  by  the  disseisin. 

a  2 
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of  the  devisor  is  out  of  the  question.  Thus  where  ce^ui 
que  use  of  lands  prior  to  the  statute  27  Hen.  8,  devised 
them  to  his  wife  for  life,  remainder  over ;  the  trustees  con- 
tinued their  estate  to  these  uses  until,  by  the  passing  of 
that  statute,  the  devisor  himseif  became  seised  of  the  same 
in  his  demesne  as  of  fee,  and  died  so  seised,  the  wife  en- 
tered ;  but  it  was  held  that  the  statute  27  Hen.  8,  was  a 
revocation  of  the  devise  to  her"".  So  a  devise  of  annuities 
was  held  to  be  revoked,  by  being  afterwards  subscribed  by 
act  of  parliament  ^ 

A  will  may  moreover  be  revoked  either  absolutely  or  con- 
ditionally, or  in  all  or  in  part;  and  if  it  be  revoked  in 
part  only,  the  rest  will  stand '.  But  having  already  con- 
sidered what  acts  amount  to  an  absolute  and  entire  revoca- 
tion, it  will  here  be  necessary  to  take  notice  of  conditional 
or  in  part  revocations  only,  which  are  properly  denominated 
revocations  pro  tanto. 

The  most  striking  instance  of  a  conditional  or  in  part 
revocation,  seems  to  be  that  of  a  mcnrtgage  in  fee ;  which, 
at  law,  appears  to  have  been,  as  well  before,  as  after  for- 
feiture of  the  condition,  an  absolute  revocation  of  a  will 
previously  made,  it  being  an  alteration  of  the  estate  ^ 
And  though  courts  of  equity  now  consider  a  mortgage 
only  as  a  conditional  revocation  pro  tanto,  depending  upon 
the  mortgage  being  discharged  or  not,  yet  they  seem  not 
to  have  viewed  it  in  that  light  until  after  their  jurisdiction 
was  fiilly  established '.  But,  when  the  nature  of  a  mort- 
gage came  to  be  better  understood,  and  courts  of  equity 


•  TrevilUan's  case,  Dyer, 
142,  a.  143,  b;  S.C.  1  Rol. 
Abr.  616,  R.  2;  and  see 
Gouldsb.  150 ;  but  see  Ibid. 
61 6j  Q-  3^  which  seems  con- 
tra :  but  the  case  Dyer,  73, 
pi.  10,  which  is  referred  to, 
IS  not  adjudged. 

'  Thompson  v.  Roebottom, 
cited  2  Ves.  419. 


s  WinsfiekPs  case,  Gould. 
32  ;  Goob.  132 ;  Owen,  76. 

^  See  I  Rol.  Abr.  617, 
Z.  3 ;  Dyer,  143,  b,  in  note ; 
and  see  2  Ves.  jun.  417, 
698,  pl.  3  ;  Ibid.  654,  685. 

*  See  Thomas  v.  Norths 
1 1  Chan.  Rep.  82. 
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had  established  an  exclusive  jurisdiction  over  that  species  DEVi5£» 
of  property,  they  held  that,  though  in  law  a  mortgage  ju^^omT 
id  fee  was  implicit  revocation  of  the  whole  estate,  yet  in 
equity  the  intent  of  the  party  in  making  it  ought  to  be 
considered,  which  was  only  to  supply  himself  with  money 
for  his  occasions,  and  not  with  design  to  revoke  the  devise 
in  his  will.  They  therefore  considered  the  conveyance 
as  made  for  a  particular  purpose,  as  a  pledge  only  for 
money,  and  though  it  was  of  a  real  estate,  yet,  in  con- 
sideration of  equity,  the  thing  conveyed  was  looked  upon 
merely  as  a  personal  interest;  for  it  had,  in  equity,  no 
quality  of  a  real  estate,  and  therefore  was,  in  equity,  no 
revocation  of  a  real  estate,  the  testator  being  considered 
there  as  having  only  created  a  chattel  interest.  This  point 
was  settled  in  the  case  of  Hall  v.  Dunchj,  where  J.  S, 
devised  the  lands  in  question  to  A.  in  tail  male,  remainder 
to  £.  in  fee,  and  having  afterwards  occasion  for  money, 
mortgaged  the  same  in  fee,  and  then  died :  after  which,  A. 
being  dead  without  issue,  B,  brought  his  bill  against  the 
heir  at  law  to  be  let  into  the  benefit  of  the  devise.  It  was 
insisted,  on  behalf  of  the  heir,  that  the  mortgage,  being  in 
fee,  was  an  absolute  revocation  of  the  devise  in  equity,  as 
it  clearly  was  at  law.  But  the  Master  of  the  Rolls  was 
of  opinion^  that  a  mortgage  in  fee  was  a  revocation  pro 
lanto  only,  and  decreed  accordingly;  and  on  an  appeal  o  ' 

Lord  Chancellor  Jefiries,  the  decree  was  affirmed.  And 
though  a  mortgage  in  fee  be  made  by  fine,  as  well  as 
by  deed,  yet  it  will  be  only  a  conditional  revocation  pro 
tanio  ^. 

But,  per  Cowper,  Chancellor,  if  a  man  devise  lands, 
and  afterwards  mortgage  the  same  for  years,  and  then 

j  Hall  V.  Dunch,  i  Jac.  2,  968 ;  Perkins  v.  Walker,  1 

1  Vem.  329^  2  Chan.  Rep.  Vem.  97. 

154  ;  Yorke  v.  Slone,  1  Salt.  ^  Bider  v.   Wager,   2  P. 

158;  and  see  3  Atk.  748,  Wms.  329;  8Vin.  Abr.  136, 

805 ;  Lord*  Brtdgewater  v.  pL  10. 
DuAe  o/Boftoii,  2  Ld.Raym. 
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DEVISE,     levy  a  fine  sur  conusance  de^  droit  come  ceo,  Bus.  and  not  a 
BtmfeatioH.     fine  sur  concemt,  tbis  wiU  be  a  revocation :  but,  if  it  had 
been  a  fine  sur  concessit,  it  had  revoked  only  pro  tanto. 
^  The  reason  of  which  seems  to  be,  that  a  fine  come  ceo 
being  in  itself  calculated  to  pass  a  fee,  cannot  be  intended 
to  have  been  levied  simply  in  confirmaiion  of  the  moitgage 
as  a  fine  sur  amcessit  might  {sed  qwere).    And  a  convey- 
ance by  way  of  mortgfige  for  years  is,  even  in  law,  as  well 
as  in  equily,  only  a  conditional  revocation  pro  tanto  of  a 
devise  in  fee ;  the  construction  is  still,  however,  different 
in  law  and  in  equity ;  foi*,  in  law,  the  mortgage  is  an  ab- 
solule  revocation  quoad  the  term^  though  the  reversion 
passes  by  the  will  notwithstanding;  bnt,  in  eqnity,  it  is 
a  revocation  pro  tanto  only  as  well  with  r^peet  to  the  term 
as  to  the  reversion,  find  the  reversion  there  draws  to  it  the 
equity  of  redemption.    Thus,  where  one  devised  a  team 
for  ninety-nine  years  carved  out  of  an  inheritance,  in  trust 
to  pay  an  annuity  to  the  testator's  granddaughter  for  Ufe, 
and,  after  making  th^  will,  the  devisor  mortgaged  this 
land  for  five  hundred  year^,  it  was  held  per  Lord  Cowper^ 
Chancellor,  that  the  mortgage  was  in  equity  a  revocation 
pro  tanto  only  of  the  devise  of  the  amiHity,  and  thai  the 
daughter  should  haye  the  annuity,  she  keeping  down  the 
^     interest,  or  paying  a  third  part  of  the  mortgage^money  or 
redemption  ^ 

A  distinction  has«  however,  been  made,  where  the  mort* 
gage  is  to  the  devisee  and  where  to  a  stranger ;  for  if  it 
be  made  to  the  devisee  himself,  it  is  an  absolute  revocation 
of  a  wiU  previously  made;  'because  the  mortgage  is  incon« 
sistent  with  the  devise;  as  01  man  cm  never  have  been 
intended  to  be  made  mortgagor  and  mortgagee  at  the  same 
time.  Thus,  where  B,  seised  in  fee,  devised  lands  to  her 
daughter  and  her  heirs,  and  afterwards,  for  securing  4fioo  I, 
to  the  same  daughter,  in  which  sum  the  devisee  was  in- 
debted to  her,  for  a  Iega<^y  charged  on  the  estate  by  their 

'  Saunders  v.  Hawkins,  8  Vin,  Abr.  156,  pL  9. 


CH.  I.  §  VIII.]  CONVEYANCING. 

frther's  will  and  interest,  mortgaged  them  to  her  for  five 
himdred  yean^  urith  proviso  to  be  void  on  payment  of  loo  /. 
per  ammm  daring  the  motjier's  life,  and  the  4,000  /.  and 
the  interest  mthin  three  months  after  her  death".  This 
mortgage  for  five  hundred  years  to  the  daughter,  was  de- 
creed to  be  an  absdute  revocation  of  the  devise  thereof 
in  fee  to  her  by  her  mother's  will,  it  being  made  to  the 
flame  person  as,  and  therefore  inconsistent  with,  the 
dense. 

And  upon  the  principle,  that  the  conveyance  is  intended 
for  the  particular  purpose  of  a  security  only,  and  there- 
fore in  its  nature  only  personal,  courts  of  equity  have 
held,  that  where,  after  a  will,  the  whole  estate  devised  has 
been  differently  disposed  of  for  the  purpose  of  paying  a 
debt,  and  consequently,  with  a  view  to  a  security  merely, 
it  shall  be  «t  revocation  only  f(M'  that  particular  purpose, 
namely,  to  let  in  the  encumbrancer ;  because,  in  such  case, 
the  testator  himself  has  drawn  the  line;  and  plainly  shown 
how  far  his  intention  is  that  the  revocation  shall  go.  Thus, 
where  a  devisor,  in  order  to  pay  a  debt  due  to  C  conveyed 
the  same  to  him  in  fee,  to  be  sold  for  that  express  pur- 
pose, and  in  trust  for  himself,  the  devisor,  as  to  the 
residue ;  this  was  held  to  be,  in  equity,  a  revocation  pro 
tanlo  only^ 

Revocations  pro  tmniOf  may  opemte  either  by  altering 
the  quality  of  the  estate  in  abridging  the  interest  in,  or 
dimiQishing  the  quantity  of,  the  thing  devised.  A  man 
«ay  alter  tlie  quality  of  the  estate  in  the  thing  devised,  by 
taming  that  which  is  conditional  into  an  absolute  estate. 
As,  if  a  man  command  another  to  write  his  wiU,  and 
thereby  to  give  his  wife  an  estate  for  life  in  his  manor  of 
/>.  and.  he  writes,  that  the  testator  gives  it  her  for  her  life. 
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"  Harkness  v.  Rayley, 
Prec*  Chan.  514. 

*  Ogle  V.  Cooke,  cited  2 
Atk.  273 ;  and  see  Vernon  v. 
Jones,  Prec.  Chan.  32;    2 


Vem.  241 ;  1  Ea.  Ca.  Abr. 
.410,  pi.  10 ;  Lloya  V.  Spillett, 
3  P.  Wms.  344  ;  S.  C.  2Eq. 
Ca.  Abr.  776,  pi.  25;  2  Atk. 
148. 
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DEVISE,      upon  condition  that  she  shall  not  marry,  and  tins  condition 
jlgjf^cafi^^     being  shown .  to  the  devisor,  he  disallows  it ;  yet,  by  this, 
the  estate  is  not  revoked,  but  only  the  condition®.    So,  if 
a  man  devise  an  estate  upon  condition,  and  afterwards^  on 
reflection,  strike  out  the  condition.    Upon  the  same  prin- 
ciple, if  a  man  abridge  the  quantity  of  interest  that  he  has 
disposed  of  by  his  will ;  as  if  he,  by  any  subsequent  dis- 
position, vary  his  will  as  to  part  of  the  estate  he  has  pre- 
viously given,  leaving  his  disposition  as  to  the  remainder 
of  it  unaltered,  this  will  operate  as  a  revocation  pro  taiUo. 
As  if,  after  a  devise  in  fee,  the  devisor  lease  to  a  stranger 
for  life ;  this  is  no  revocation  of  the  fee,  but  only  during 
the  estate  for  life,  because  the  devisor's  intent  does  not 
appear  to  revoke  but  during  that  estate  '.    So,  if  a  testator 
devise  an  absolute  estate  in  fee  to  A.  and  afterwards,  by 
a  subsequent  devise,  give  him .  only  an  estate-tail  in  the 
same  land,  it  is  a  revocation  to  the  extent  of  the  diflference 
between  an  estate-tail  and  an  estate  in  fee  \  Again,  where 
2\  devised  lands  to  the  use  of  his  eldest  son  in  tail,  and 
then  made  a  lease  of  thirty  years  to  his  youngest  son,  to 
commence  after  the  death  of  the  testator';  and  upon  a 
jquestion,  whether  this  lease  made  to  the  youngest  son 
'    being  to  commence  at  the  same  time  at  which  the  devise 
to  the  eldest  was  to  take  effect,  operated  as  a  revocation 
of  the  whole  devise,  or  only  quoad  the  term?  the  Court 
resolved  unanimously,  that  it  was  not  a  revocation  of  the 
inheritance,  but  quoad  the  term  only;  for,  both  disposi-' 
tions  might  stand  together,  and  there  could  be  no  revoca- 
tion unless  it  were  expressed  that  the  intent  of  the  testator 
was  changed,  or  that  the  dispositions  could  not  stand 
together. 
But  although  a  lease,  when  made  to  a  stranger  to  the 

o  See  Sir  Richard  PexhaWu        <i  Per    Lord     Mansfield, 

case,  1  Rol.  Abr.  617,  X.  i.  Cooper,  go. 

P  Montague  v,  Jeffries,  1         '  Jtoiilgkifisoh   v.    Whood, 

Rol.  Abr.  616,  U.  2 ;  and  see  Cro.  Car.  23. 
3  Ves.  jun.  653. 
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de?isee,  is  a  revocation  pro  tanio  only,  yei  it  is  held,  that  if 
it  be  made  to  the  devisee  himself,  to  commence  from  the 
death  of  the  devisor,  it  is  a  total  revocation:  becikuse  the 
estates  cannot*  stand  together,  and,  consequently,  by 
making  the  latter,  the  testator  must  have  intended  that 
the  former  should  not  stand.  Where,  therefore,  C.  devised 
his  lands  to  his  sister  in  fee,  and  afterwards  let  the  same 
land  to  her  by  indenture  for  sixty  years,  to  commence 
after  his  death :  it  was  held,  that  the  lease  being  made  to 
the  devisee,  it  was  a  revocation  in  toto  of  tlie  devise*.  But 
it  was  ^reed,  in  this  case,  unanimously,  that  if  the  lease 
made  to  the  devisee  had  been  to  begin  presently  or  futurely . 
in  the  devisor's  life-time,  jt  Mrould  not  have  been  a  revoca^ 
cation  of  the  will;  for  the  lease  might  then  have  deter- 
mined in  the  life-time  of  the  devisor,  and  therefore  hate 
well  stood  with  his  will. 

Furdier,  revocations  pro  ianio,  operating  by  alteration 
of  the  quantity  both  of  the  estate  and  subject,  might,  at 
common  law,  have  been  efiected  by  the  testator's  declaring, 
that  part  of  the  thing  devised  should  not  go  to  the  de- 
visee'; jmd  may  now  be  effected  by  his  disposing  of  any 
part  of  the  hereditaments  devised  to  different  purposes 
from  those  in  the  will.  As,  where  B.  devised  lands  to 
tnxatees,  in  trust  for  his  daughter,  until  her  marriage  with 
consent,  then  to  convey  the  same  toher.and  her  heirs\ 
Afterwards  she  married  in  the  life-time  of  her  father,  and 
with  his  consent,  whereupon  he  settled  part  of  the  lands 
he  had  before  devised  to  her  upon  her  and  her  husband, 
and  then  he  died.  And  it  was  held,  that  this  settlement 
was  no  revocation  as  to  the  devise  of  the  remainder  of  the 
lands  lyhich  were  not  settled.  Again,  whene^B,  bequeathed 
8od/.  to  his  sister  JS.  and  also  400^.  to  his  sister  X.  and 
afterwards,  by  a  subsequent  will,  bequeathed  loo/.  to  his 


*  Coke  V.   Buttock,  Cro. 
Jac.  49. 

'  iRoLAbr.  617,  Y.i. 
"  Clarke  eiux.Y*  Berkeley, 


2  Vem.  720;  S.  C.  1  Eq. 
Ca.  Abr.  412,  13;  2  Ibid. 
771,  pi.  13;  and  see  Ooidds^ 
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DEVISE,      sister  L.  and  400  /.  to  his  sister  £•  Lord  Hardwicke  was  of 
""Z"""*  opinion,  that  the  legacies  given  by  the  second  will  were 

to  be  considered  as  part  of  the  money  given  by  the  first, 

only  new-modelled  or  qualified ;  and  that  the  second  will, 

therefore,  was  a  revocation  of  the  first  pro  tanio  only  ". 

Constroetion  of      Having  endeavoured  to  explain  the  principles,  the  natnre 

:!:::^^,^  and  extent  of  revocatioiiB,  by  the  nilee  of  the  common  law 

c  9,  t.  6.  sQd  of  equity,  we  shall  now  consider  how  far  they  have 

been  altered,  added  to,  or  abridged  by  the  clause  respeet- 
ing,  revocations  contained  in  the  statute  of  firauds.  By 
that  statute  it  is  enacted,  ^  that  no  devise  in  writing,  of 
lands,  tenements  or  hereditaments,  nor  any  clause  thereof, 
shall  be  revocable,  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same ; 
or  by  burning,  cancelling,  tearing  or  obliterating  the  same 
by  the  testator  himself,  or  in  his  presence,  and  by  his  di- 
lections  and  consent ;  but  all  devises  and  bequests  of  lands 
and  tenements  shall  remain  and  continue  in  foice,  until 
the  same  be  burnt,  cancelled,  torn  or  obliterated  by  the 
testator  or  bis  directions,  in  manner  aforesaid ;  or  unless 
Hke  same  be  altered  by  some  other  will  or  codicil  in  writ- 
ing, or  other  writing  of  the  devisor  signed  in  the  presence 
ef  tlisee  or  more  witnesses,  declaring  the  same,  any  former 
law  or  usage  to  the  oontrary  notwitiistanding.'' 

Upon  the  constmetion  of  this  olause,  it  has  been  held  to 
extend  not  only  to  dmae»  of  lands,  but  also  to  bequests 
of  legacies  chaiged  tqpon  lands  ;^  they  must  both  be  re- 
voked in  the  same  manner^*  It  Jias*also  been  held,  that 
it  leaves^iftual  rerocadens,  t .  «•  revoeatiens  by  eonoluaion 
and  opention  of  law,  in  the  stale  in  wiiieh  it  found  them; 
they  beiisg  founded  upon,  maxims  of  l«w  built  upon  con* 
ohudonafirom  a  physical  necessity,  the  principal  of  whidi 
ave,  that  eeuatUe  cama,  €€uat  effteiui,  it  mUaiofunio 
toUitur  id  quod  fundi  potest*.     These,   therefore,  were 

'  Brudenell  v.  Boughton,       ^  Per  Lord  Hardw.  a  Atk 
3Atk.a68.  372. 

*  Carthirw,  81. 
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not  aiBTected  by   the  Btatute,  but  remain  as  they  were 
before. 

Bevocations  in  this  statute  may  be  effected  in  three 
ways ;  first,  by  f  (xne  other  will  or  codicil  in  writings  q^ 
other  writmg  declaring  the  same :  secondlyp  by  an  act  done 
to  the  instrument  or  will  itself,  as  ai^  outward  yisible  sign 
of  revocation,  viz.  burning,  tearing,  cancelling  or  obli* 
teration  by  the  testajtor,  or  in  his  presence,  and  by  his  di- 
rections and  consent :  thirdly,  by  some  writing  signed  in 
the  presence  of  three  or  more  witneBses,declaring  the  same. 
In  pointing  out  the  two  first  of  these  modes,  the  statute 
seems  to  hare  been  dedaratory  only  of  the  common  law, 
being  descriptive  of  acts  which  would  have  ainounted  to 
a  revocation  previous  to  the  making  of  this  statute,  ex* 
cept  that  the  terms  wiB  or  eodicil  in  writing,  in  the  first 
part  of  the  revoking  clause,  being  referred,  in  the  construo- 
tioo  of  them,  to  the  same  words  in  the  devising  clause,  it 
was  hdd,  that  a  second  will  or  codicil  in  writing,  amoont- 
iog  as  such  to  a  revocation  of  one  already  made  by  which 
lands  were  disposed  of,  must  be  such  an  one  as  would  be 
effectual  to  convey  lands  within  the  devising  clause  pf  the 
statute,  and  therefore  so  qualified  as  the  former  clause  re- 
quired ;  for,  after  the  statute,  no  instrument  cOuld  be  called 
will  of  the  land,  when  every  doFise  therein  respecting 
laud  was  void,  which  every  devise  respecting  land  in  a 
will  was,  unless  the  will  wem  conformable  to  th^  statute* 
Therefore,  as  such  will  could  be  a  revocatfon#  after  the 
itatote,  no  otherwise  than  as  bmng  a  vriU  of  land^  aod«i 
will,  void  as  to  land^  is  not  a  will  of  landf  mth  ymd  wilU 
cannot  be  a  revocation.  Thus  wbere^  op  a  iqpecisl  yevdict 
it  was  found  that  /•  S^  by  willi  executed  according  to  tbd 
statate,  devised  the  lands  in  question  to  A.  and  the  jury 
also  found  anottMN*  writftg  published  by  the  testier  in  his 
last  will,  in  the  presence  of  three  witnesses,  revoking  aH 
other  and  former  vrills ;  and  that  the  witnesses  in  the  last 
will  subscribed  their  names  to  it  where  they  could  not  be 
seen  by  the  testator,  which  writing  also  gave  the  lands  to  A. 
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-^the  last  instrament  not  being  good  as  a  will  to  pass 
lands,  because  the  witnesses  did  not  subscribe  their  names 
in  the  testator's  presence,  it  was  held  not  to  be  a  good 
writing,  within  the  statute  of  frauds,  to  revoke  the  former 
will ;  for  a  second  will  must  be  a  good  will  in  all  circum- 
stances to  revoke  a  former  will*.  So,  in  the  case  of 
Onjfom  y.  Tyrer^^  where  one  made  his  will,  duly  executed 
and  attested  according  to  the  statute  of  frauds  and  per- 
juries ;  and,  some  time  aftei;  havii^  a  mind  to  change  one 
of  the  trustees,  he  ordered  his  will  to  be  w^tten  over  again, 
without  any  yariation  whatsoever  from  the  first,  save  only 
in  the  name  of  the  trustee,  and  when  it  was  so  written 
over,  he  executed  it  in  the  presence  of  three  witnesses,  and 
the  three  witnesses  subscribed  their  names,  but  not  in  his 
presence ;  it  was  held  that  this  second  will  not  being  good 
as  a  will  to  pass  lands,  should  not  be  a  revocation  of  the 
first. 

With  regard  to  the  second  mode  of  revocation  pointed 
out  by  the  statute,  namely,  by  burning,  tearing,  cancelling 
or  obliterating,  &c.  it  is  necessary  to  observe,  that  these 
acts  being  of  such  a  nature  as  that  they  may  hi^pen,  and 
that  by  the  means  of  the  testator  himself,  and  yet  without 
an  intent  in  him  to  revoke,  they  cannot  of  themselves  be 
considered  as  substantive  revocations ;  but  must  be  viewed 
relatively,  with  allusion  to  the  temper  of  mind  of  the  tes- 
tator at  the  period  when  they  happen;  for  these  acts  are 
only'  considered  as  furnishing  evidence  of  the  intent  of  the 
testator  to  revoke,  (revocation  by  a  devisor  being  an  act  of 
the  mind,  whith  must  be  demonstrated  by  some  outward 
or  visible  sign  or  symbol);  it  follows,  therefore,  that  as 
neither  of  these  acts,  unless  done  ammo  revocandi,  will 

*  Egglesime  v.  Speke,  3 
Mod.  nep.  258;  S.  C.  1 
Show.  89 ;.  Comb.  156  ; 
Carth.  79;  and  see  2  Atk. 
272 ;  S.  L.  per  Lord  Cowper 
in  Hyde  v.  Hyde;  1  Eq.  Ca. 
Abr«  409;  3  Chan.  Rep.  83 ; 


but  see  Hoile  v.  Clarke, 
3  Kfod,  218,  cont.  by  two 
judges  to  one. 

^  Organs  v.  Tyrer,  1  P. 
Wms.  343 ;  SX.  Free.  Cha. 
469 ;  2  Vem.  741  ;  Gilb. 
Rep.  Eq.  130. 
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amount  to  a  revocation,  they  being  in  themselves  equivo- 
cal:  to  make  either  of  them  a  revocation,  it  will  be  neces- 
saiy  to  show  quo  animo  it  was  done ;  because,  unless  it 
appears  to  have  been  done  animo  revocandi,  it  will  be  no 
revocation ;  for,  if  a  man  were  to  throw  ink  upon  his  will 
instead  of  sand,  though  it  might  be  a  complete  defacing  of 
the  instrumoit,  it  would  be  no  obliterating^;  or,  suppose 
a  man  having  two  wills  of  different  dates  by  him,  shoiild 
direct  the  former  to  be  cancelled,  and  through  mistake  the 
person  should  cancel  the  latter,  snch  an  act  would  be' no 
revocation  of  the  latter  ' ;  so,  if  a  man  having  a  will  con- 
sisting of  two  parts,  threw  one  unintentionally  into  the  fire, 
where  it  was  burnt,  this  would  be  no  revocation  of  the 
devises  contained  in  this  part.  It  is  the  intention,  therefore, 
that  must  govern  in  these  cases :  and  in  order  to  explain 
such  act  of  cancelling,  tearing,  burning  and  obliterating, 
parol  evidence  must  be  let  in :  the  question,  therefore,  of 
revocavit  vel  non  is  similar  to  the  question  of  dewsavit  vel 
son,  viz.  a  question  of  fact  for  the  consideration  of  a  jury  *. 
Upon  this  principle  it  has  been  held,  that  if  any  of  these 
acts,  viz.  tearing,  burning,  cancelling  or  obliterating,  be 
performed  in  the  slightest  manner,  this,  joined  with  a  de- 
clared intent,  will  be  a  good  revocation  (for  it  is  not 
necessary  that  the  will  or  instrument  itself  should  be  totally 
destroyed  or  consumed,  burnt  or  torn  to  pieces),  because 
the  change  of  intent  is  the  substantive  act,  the  fact  done 
is  only  the  sign  or  symbol  by  which  that  intent  is  rendered 
more  obvious.    Thus,  where  it  appeared  that  the  testator 
(who  had  for  two  monihs  together  frequently  declared 
himself  discontented  with  his  will)  being  one  day  in  bed 
near  the  fire,  ordered  M,  W.  who  attended  him,  to  fetch 
his  will,  which  she  did,  and  delivered  it  to  him,  it  being 


'  Per  Ld.  Mansf.  Cooper, 
I. 

^  Per  Ld.   Cowper,  i  P. 
Wma.  346. 
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•See    Titner  v.    Titner, 
cited  3  Wils.  508. 
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then  whole,  only  somewhat  erased ' ;  that  he  opeiied  it, 
^  looked  at  it,  and  gave  it  something  of  a  rip  with  his  hands, 
flnd  so  tore  it  as  aehnost  to  tear  a  bit  off,  then  rompled  it 
togedier  and  threw  it  on  the  fire,  but  it  fell  off,  and  was 
taken  up  by  M.  W^  who  put  it  in  her  pocket :  the  testa^ 
tor  died  without  making  toother  witt ;  and  this  was  hdid 
a  sufficient  revocation  of  the  will  per  Mam  Cmriam^  die 
Chief  Justice  obserring,  that  this  case  fell  within  two  of 
the  specific  acts  described  by  the  statute  of  frauds,  it  was 
both  a bnrding  and  a  tearing;  and  that  throwing  it  in  the 
fire,  with  «i  intent  to  bum,  though  it  was  only  very  slightly 
singed,  and  fell  off,  was  sufficient  within  the  statute. 

And  if  there  be  two  parts  of  a  will,  and  the  devisor 
ctocel,  bmvi,  tear  or  obliterate  one  part,  animo  revoeandi, 
that  will  be  a  revocation  of  the  other  K  This  principle, 
Ant  the  effect  of  the  obliteration,  cancelling,  8cc.  depends 
upon  the  mind  with  which  it  is  done,  having  been  pnr^ 
sued  in  all  its  consequences,  has  introduced  another  dis- 
tinction not  yet  taken  notice  of,  namely,  that  of  dependent 
relative  revocations,  in  which  the  act  of  cancelling,  8ic. 
being  done  with  reference  to  another  act  meant  to  be  an 
efectual  disposition,  will  be  a  revocation  or  not,  accord<» 
ing  as  the  relative  act  is  efficacious  or  not. 

Thus,  where  a  man  devised  hb  real  and  personal  estate 
to  pay  his  debts  and  legacies,  8cc.  and  afterwards  being 
desirous  to  Itdd  other  trustees,  and  make  some  alterations 
therein,  sent  for  a  scrivener,  and  gave  directions  to^re]pare 
n  draft  of  instructions  for  another  win,  which  the  scrive- 
ner did  accordin^y,  and  the  testator  read,  appiioved,  and 
set  his  hand  to  it ;  and  being  at  a  tavern,  and  thinking 
he  had  made  a  new  will,  he  pidled  the  first  will  out  of  his 

'  Bibb  on  the  dem.   of  Wms.346;2Vem.748;£tfr- 

Mole   V.    Thomoi,   a  Blac.  iemkaw  v.  Gilbert,  Cooper, 

Rep.  1043.  49;  Omfwu  v.  Tyrer,  Prec. 

^  Seymour*B    case,    cited  460,461. 
Comyns,  453 ;   S.  C.  1  P. 
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pockety  and  tore  off"  the  seals  from  the  first  eight  sheets,  DEViaEL 
wiiidi  the  scrivener  seeing,  asked  him,  what  he  was  doing? 
lie  T^Ued,  that  he  was  cancelling  his  first  will\  The 
icrifener  deairad  him  to  hold  his  hand,  informing  him 
thai  the  other  will  was  not  perfected :  for  it  would  not  pasa 
ml  estate  for  want  of  beboig  executed  pwsnantto  the  sta- 
tute of  frauds  and  perjuries.  The  testator  repUedi  he  waa 
Borry  for  that,  and  immediately  desisted  from  tearing  off 
anymore  of  the  seals.  In  a  short  time  after  the  testator 
died,  without  having  done  any  thing  Aniher  to  perfect  the 
second  will,  or  to  cancel  the  first :  and  Cowper,  Chan- 
cellor, held,  that  the  subsequent  will  could  be  no  reroca^ 
lioD,  as  to  the  real  estate,  not  being  executed  according 
to  the  statute  of  frauds;  and  that,  as  to  the  tearing  off  the 
seals  from  the  first  eight  sheets  of  the  first  will,  that  not 
being  done  completely,  ammo  camelkmdi,  was  no  revoca- 
tion; for,  as  soon  as  the  testator  was  told  that  ihe  other 
will  would  not  be  sufficient  to  pass  his  real  estate,  he  im- 
mediately desisted,  and  left  th^  last  sheet  entire  and  un- 
cancelled. 80  in  the  before-mentioned  case  of  Oiiyofis  v. 
Tyrer\  the  testator  having,  after  making  the  second  will, 
iDsafficiently  executed  as  before  stated,  cancelled  the 
dBpficate  of  the  first,  by  tearing  off  the  seal ;  this  was  held 
not  to  be  a  revocation  of  the  first,  within  the  statute  of 
frauds  and  perjuries,  because  that  was  no  sel^subsisting 
independent  act,  but  done  to  accompany  or  by  way  of 
affirmation  of  the  second  will ;  it  was  done  from  an  opinion 
ftat  the  second  w91  had  actually  revoked  the  first,  which 
induced  the  testator  to  tear  that,  as  of  no  use ;  therefore, 
if  the  first  was  not  effectually  revoked  by  the  second, 
nather  ought  the  act  of  tearing  the  first  to  revoke  it ;  for, 
though  a  man  might,  by  the  statute  of  flrauds,  as  effec- 
tually destroy  his  will,  by  tearing  or  cancelling  it,  as  by 

^  Hydey.Hyde,  i  £q*Ca.  and  see  Hyde  v.  Mtuon^  2 

Abr.  409 ;    S.  C.    3  Chan.  Ea.  Ca.  Abr.  776 ;    S.  C. 

Rep.. .155.  8  Vin.  Abr.   140,    pi.  17; 

*  Omfom  V.  Tyrtr,  supra ;  Comyns,  451 ;  4  Burr.  251^. 
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DEVISE,  making  a  second  will^  yet,  when  he  intended  to  revoke 
the  first  will  by  the  second,  and  it  was  insufficient  for  that 
purpose,  and  the  tearing  and  cancelling  the  first  was  only 
in  consequence  of  his  opinion  that  he  thereby  made  good 
the  second  will,  the  tearing  and  cancelling  will  not  destroy 
the  first,  but  it  ought  to  be  considered  as  still  subsisting 
and  unrevoked  (i). 

-  —  -  -  -  -  ■ 

'  (i)  It  is  proper  here  to  observe,  that  Lord  Cowper,  in 
deciding  on  this  case,  founded  his  judgment,  on  the  effect 
of  the  second  will,  upon  the  same  principle  as  that  which 

S^vemed  his  opinion  respecting  the  cancelling;  observing, 
at  here  was  a  disposition  of  the  same  lands  m  the  second 
will  to  the  same  purposes  as  in  the*  first  will,  which  showed 
that  the  testator  did  not  mean  to  revoke  his  first  will  as  to 
the  devise  of  these  lands,  unless  he  might,  by  the  second 
will  (at  the  same  time  that  he  revoked  the  former)  set  up 
the  like  devise,  so  as  to  take  effect  by  his  second  will;  and 
that,  his  second  will  being  never  so  perfected  as  to  make 
the  devise  of  the  lands  therein  to  be  good,  the  same  devise 
stood  unrevoked  by  the  former  will.  And  hi^  Lordship, 
as  the  case  is  stated  by  Peere  Williams,  observed,  that 
even  if  the  estates  in  question  had  been  given  to  a  third 
person,  yet  it  would  not  have  let  in  the  heir;  in  regard 
the  meaning  of  the  second  will  was,  to  give  to  the  second 
devisee  what  it  had  taken  from  the  first,  without  any  con- 
sideration had  to  the  heir,  and,  if  the  second  devisee  took 
nothing,  the  first  could  have  lost  nothing.  But  it  is  sub- 
mitted that  these  cases  rather  fall  under  the  distinction 
before  mentioned,  on  the  construction  of  the  word  Will  in 
the  revoking  clause;  as  referred  to  the  same  word  in  the 
devising  clause ;  especially  as  that  appears  to  have  been 
the  ground  on  which  the  case  of  Eggiettone  v.  Speke  was 
determined,  although  in  that  case,  the  testator  had  devised 
.  the  lands  to  the  same  person  in  the  second  will  as  was  to 
have  taken  them  .in  the  first.  And  the  ground  for  referring 
such  case  to  that  principle  would  be  still  stronger,  if  the 
second  will  had  given  tne  land  devised  in  tihe  first  will  to 
a  third  person ;  because,  otherwise,  it  must  come  within 
the  principle  of  cases  of  devises  of  land  void  in  respect  of 
the  incapacity  of  the  devisee  to  take,  which,  as  has  been 
shown,  have  nevertheless  been  deemed  revocations;  for, 
in  those  cases,  the  argument,  that  the  testator  did  not  mean 
to  die  intestate,  but  intended  that  the  one  devisee  should 
take  what  the  other  lost,  ami  the  other  lose  what  the  last 

took, 
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A  will  may,  moreover,  be  good  as  to  part,  although  DEVISE, 
other  parts  have  been  obUteiated  by  the  testator  subse*  Uewcauitn. 
qaent  to  its  execution.  Thus,  in  StUton  v.  Sutton  \  the 
devisor  gave  all  his  lands  in  possesion,  reversion  or  re- 
mainder, ezeept  a  house  at  Bath,  upon  trust  to  sell  and 
dispose  of  the  said  lands,  and  apply  the  money  as  therein 
directed  to  his  wife  and  children.  At  the  time  of  making 
his  will  the  testator  had  a  son  and  a  dai^ter,  and  his 
wife  was  emeint  with  another  child.  After  the  date  of  the 
will,  the  testator  having  sold  his  house  at  Both,  and 
having  two  daughters  bom,  he  altered,  obliterated  and 
interlined  bis  will  to  conform  to  those  events.  •  And  the 

^  Sutton  V.  Sutton,  Cooper,  81 2. 


i^^^u^^B^aAA^^Ba^aMMtaAMM^MtfkarfM^aMKaK^kMA^M^ 


took,  is  applicable;  because  the  statute  of  friitids  only 
affected  wins  in  ^ose  circumstances  which  are  there  par-» 
ticolarly  specified ;  in  all  other  respects  it  left. them  as  they 
were  at  common  law.    Therefore,  as  before  £he  statute,  it 
was  as  much  of  the  essence  of  a  will  that  there  should  bc^ 
a  devisee  capable,  to  take,  as,  since  the  statute,  it  is  of  the 
essence  of  a  will  that  it  should  be  executed  according  to 
the  forms  prescribed  by  that  statute,  and  that  statute  has  not 
altered  the  nature  of  a  will  in  respect  to  the  existence  Qf  a 
devisee  capable  of  taking,  a  devise  made  since  the  statute 
in  (avoar  of  a  devisee  incapable  of  taking,  will  still  be  a 
revocation  of  a  former  devise,  and  yet  the  latter  devise- 
will  itself  be  void ;  why,  then,  as  a  void  will  was,  at  com- 
mon law,  a  revocation,  and  revocations  at  common  law 
have  not  been  altered  by  the  statute,  a  void  will  must  stilt 
be  a  revocation,  though  its  inefficacy  arises  under  the 
statute,  unless  some  new  ground  is  furnished  by  the  sta- 
tute to  distinguish  thjc  cases  ;  and  it  seems  to  have  fur- 
nished that  ground,  if  the  word  Will,  in  the  statute,  be 
construed  to  import  a  will,  duly  made  according  to  the 
forms  required  thereby;  and  this  mode  of  viewing  the 
subject  is  more  desirable,  as,  thereby,  that  beautiful  ana- 
logy, which  renders  the  common  law  of  this  country  one 
of  the  most  complete,  and  noblest  s^^stems  in  the  world, 
will  be  preserved  pure  and  unblemished;   than  which 
nothing  can  more  conduce  to  the  benefit  of  those  whose 
rights  are  to  be  decided  by  it,  as  it  leads  to  the  estab- 
lishment of  that  certainty  of  decision  which  is  the  per^ 
fection  of  all  human  jurisprudence.    See  Pow.  DeY>  640*. 

vol-  V.  s 
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DEVISE,  court  waa  clearly  of.  opinion,  that  the  devise  to  the  trostees 
to  sell,  was  not  revoked  by  Aese  altnatfons  of  other  parts 
of  the  will>  but  continued  in  force. 

We  now  come  to  the  diiid  mode  of  revocation  mentioned 
in&is  sixth  claose  of  the  statute,  in  respect  of  which  the 
reader  cannot  but  have  observed,  that  it  materiaHy  differs 
in  the  fonns  presccibed  to  attend  the  executionof  a  writing 
for  the  purpose  of  revocation,  from  those  prescribed  as 
to  a  disposing  will  in  the  enacting  clause,  inasmuch  as  the 
foimer  i^uifes  the  instrument  (which  may  be  either  a  will, 
OP  codicil^  or  other  writing)  by  which  a  former  will  is 
alteied,  to  be  signed  in  the  presence  of  three  or  more  witr 
nesses;  whereas  the  devising  clause  requires  the  will  to 
be  signed  by  three  or  more  witnesses  in  die  testator's  pre- 
senoe,  but  does  not  reqnise  that  ikey  diould  be  present 
togeth^when  he  signs.    This  difference  in  the  wording 
of  tlie  clauses,  seems  to  have  laid  the  foundation  for  a  dis- 
tinction between  %  will>  &c.  to  revoke  merely,  and  a  will, 
ke.  to  devise  and  revoke,  for  if  the  object  of  a  will  be 
to  devise  and  revoke,  that  is,  if  it  be  meant  to  be  an 
efiective,  operative,  disposing  wUl,  if  it  faib  aa  such,  it 
cannot  take  effect  as  a  revddng  will,  &o.  tiiough  it  be  an 
instrument  duly  executed  according  to  the  forms  prescribed 
by  the  revoking  clause ;  because  Hie  altering  a  will  accord- 
ing to  the  third  branch  of  the  revoking  clause,  amst  be 
understood  of  an  alteration  by  revocation  merely,  and  not 
of  an  altemtion  by  an  inconsistent  disposition,  which  can 
only  be  made  by  a  disposing  will,  executed  pursuant  to  the 
devising  clause;  for,  if  it  were  edierwise,  the  first  branch 
and  the  last  bnulch  of  the  revoking,  clause  would  clash, 
since,  by  the  last  branch  of  it,  np  will  eouU  be  revoked 
by  another  wllf  uilesa  it  were  sig^ksd  by  the  testator*  in 
the  presence  of  three  witnessee;  whereas,  accordhg  to' 
the  first  branch  of  the  revoking  clause,  a  latter  wiB  may 
be  revoked  by  a  will,  codicil  or  other  writings  which,  in 
the  construction  of  these  woidS|  hsa  been  expeuadei  to 
intiad  a  w^,  ftc*  made  according  to  the  forms  reqoirMl 
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by  die  dffvmug  claiiBe,  t.  e.  signed  by  three  or  mxste  wit-      devisk 

nesses  in  the  testator's  presence.    So  that  if  a  man  would     lut^eation' 

alter  bist^ill  by  revocation  only,  hemay  efiectuate  it  either 

bya  crtrict  will  executed  puranant  to  the  densingclaiiae^orby 

a  revoking  will  erecated  according  to  thereiroking  clause  { 

but  if  he  woidd  alter  his  will  by  disposilSon  and' revocation^ 

he  can  only  efiectuate  that  intention  by  a  strict  will,  con^ 

fbrmairfe  to  the  devising  clause.    These  observations  seem 

to  bie  warranted-  by  the  decisiona>  in  the  cases  of  ^kttone 

r.  Spekg,  atod  Omfom  v.  Tj^;  for,  in  those  cades,  th^ 

latlter  instruments  vi^ere  executed'  in  flie  presence  of  three 

witnesses,  as  the  revoking  dause  required,  tliough  they 

were  not  signed  by  the  witnesses  in  the  presence  of  thi^ 

testator,  as  the^  devisitig  chiuse  required ;  but,  beiiig  in* 

fend^  to  take  efiect  mid^  ih^  devising  clause,  and  not 

under  the  nevokihg  ctause,  ihey  Were  held  void  and^  M-' 

efilsctual  as  toboth  purposes ;  and  wodd  have  been  equally 

SO' if  the  dispositions  in'  them  had'  been  to  third  persons 

iMteild  of  the  original  devisees ;  becaiise  the  dispositioii 

to  third  pei^onfi  would  Have  fiirnished  the  same  evidence 

of  ffie  t^atiator'siiiten^to  proceed'underthe  devising  claase> 

and  not-  under  (Jherevtiting  clkuse.    And  if  this  mode;  of 

cottbiderirrg  it  be  right,   the  jiroposition   put  by  Lord 

Cowpei^,  on^  opening  hii^  judgment  ih  the  caiite  CffOMforis 

V.  "fyrer,  witt^be  goodiaw^;  namely,  that  if  die  testator 

Had-  by  his  second  Will  barely  revoked  the '  first,  without 

deehriiig,  by  the  same  act^  his  intention  to  dispose  of  hir 

IfiOidd^to  the  same  purposes  to  which  they  were  devised  by 

^e  fbrmer  will,  or  to  a  third'  person ;  or,  if  tJie  latter  will 

bad<  only  extended  to  the  personal  estate,  and  barely  re^ 

vxAed  ^  fin^t  as  to  the  real  estate,  die  second  will  had 

htf^a  good  r^ocation  of  the  former  as-  to  the  lands  de^ 

vifted^  the  gr6«nd  of  which' opinion  must  have  been,  that 

then,  as' to  tfte'land,  the  last  wilt  would  havef  been  a  ihere 

revoking  wflli  andi  being  duly  executW  according  to  the 


>  Ste  »  P.  Wnfc  344^  m  ^i). 
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DEVISE.      revoking  clause  in  the  statute,  would,  as  such,  have  revoked 
the  former  devising  will. 

Aad  a  wiU,  made  under  the  revoking  clause  in  the  statate, 
will  not  be  valid  for  that  purpose,  although  there  be  a  sig- 
nature by  the  testator  on  the  face  of  the  instrument,  unless 
that  signature  was  intended  by  the  party  to  ^ve  authenti- 
city to  the  revoking  instrument ;  for  the  name  of  the  testa- 
tor inserted  on  the  body  of  the  instrument,  and  applicable 
to  particular  purposes,  will  not  amount  to  such  an  authen- 
tication as  the  statute  requires.    Thus,  where  £.  seised  of 
the  tenements  in  question  in  fee,  devised  them  to  his 
daughters  D.  and  S.  and  their  heirs,  and  the  will  was 
duly  made  and  signed,  and  the  name  of  the  testator  written 
at  the  bottom  of  it**,;  afterwards  K.  having  an  iAtention 
to  revoke  the  will  as  to  D.  directed  the  following  words  to 
be  written  on  his  will,  viz.  ^  We,  whose  namea  are  under- 
written, do  testify  that  the  above-named  K.  did,  the  day 
of  the  date  hereof,,  publish  and  declare  that  the  several 
clauses  and  devises  in  his  wiH,  any  way  relating  to  his 
daughter  D.  should  cease  and  be  void,  she  being  since 
married  and  her  portion  paid :  in  witness  whereof  we  have 
hereunto  set  our  hands  this  28th  day  of  October,  1680 ;" 
and  the  same  was  subscribed  by  four  witnesses  in  his  pre- 
sence, but  K.  did  not  sign  the  same^  nor  any  other  person 
by  his  direction  or  by  him  authorized:  these  revoking 
words  were  written  on  the  same  side  of  the  paper  on  wUch 
the  will  was  written,  and  immediately  under  the  testator^s 
name  subscribed  thereto ;   and  the  question  was,  whether 
this  was  a  good  revocation  according  to  the  statute  of 
frauds,  not  being  subscribed  by  K.  ?  and,  on  the  first  argu- 
ment, North,  Chief  Justice,  and  Levinz,  held,  that  inas- 
much as  the  devisor's  intent  appeared  fully  in  vmting,  and 
so  there  was  no  doubt  of  fraud  and  p«jury,  the  signing  by 
K.  on  the  same  paper  would  serve  for  all,  and  that  it  was 
not  material  whether  it  wue  signed  on  the  (q|>  sr  bottom 
of  the  will  or  writing;  because  the  statute  did  not  say 

"  Hiftofi  V.  Kimg,  3  Lev.B6» 
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subscribed,  but  signed.  But  afterwards,  Nordi  being  re- 
moved, and  Levinz  sick,  it  was  held  by  Pemberton,  Chief 
Justice,  and  Wyndham  and  Charlton,  Justices,  that  this 
was  not  a  signing  within  the  statute. 
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DEVISE. 
Revocatio 


IX.  The  Means  by  which  a  von>  Dkvisb  may  be 

SESTORBD. 

A  DEVISE,  if  not  actually  obliterated  and  destroyed,  ft^abUeatiam. 
may,  although  revoked,  be  revived  by  a  subsequent  repub- 
lication; for,  being  an  ambulatory  instrument,  deriving  its 
efficacy  from  the  will  and  intent  of  the  testator,  it  may  be 
rescinded,  suspended,  enlarged .  or  contracted  as  to  its . 
operation,  at  the  pleasure  of  the  devisor.  And  as,  pre- 
vious to  the  statute  of  frauds  and  perjnries,  parol  decla^ 
rations  were  sufficient  to  revoke,  so  were  they  abo  suf- 
ficient to  republish  a  devise.  At  common  law,  very  sKgfat  « 
words  effected  a  republication  of  a  will,  it  being  an  act 
peculiarly  favoured'.  And  as  the  same  rule  still  applies 
in  cases  of  copyhold  devises,  &c.  I  shall  first  advert  to 
the  nature  of  a  republication  at  common  law,  and  then 
consider  republications  as  they  stand  at  present.  In  Tre* 
tilUan's  case**,  before  mentioned,  it  was  found  that  the 
testator  after  the  34  Hen.  8,  namely,  in  the  37  Hen.  8, 
rtpetivU  affirtnavii,  et  allocavit,  dUtam  uUimum  voluntatem 
4d>9que  nova  scriptura  inde,  veldaia  vd  facta  denovo;  and 
judgment  was  given  'by  the  court  of  Common  Pleas 
unanimously  in  favour  of  the  <levisee.  And  Rolle,  in  his 
abridgment  of  the  case  of  Moniague  v.  Jeffries^,  in  which 
many  points  are  stated  as  having  arisen  which  are  not 
taken  notice  of  by  any  other  reporter  of  this  case,  states, 
as  one  point  resolved,  4hat  if  one  seised  of  land  devise  his' 
lands  to  J.  S,  and  afterwards  purchase  the  manor  of  D. 


•  See  1  Tes.  jun.  497. 

^  TreoUtian*s  case.  Dyer, 
143,  a,  b;  Bendloe,  38,  pi. 
151,  East.  2  Eliz.;  and  see 
Cbenman  v.  Turner,  Styles, 


s 


343i  *  65ft ;  and  Sir  J.  Bridges 
V.  Lord  ChandoSf  Ibid.  418, 
1654;  S.L.  per  Rolle,  Chief 
Justice. 
p  ;Rol.Abr.6i8,pl.6,> 
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DEVISE,  and  dien  deliver  the  fir&t  will  as  his  will,  this  is  a  new  pub- 
BwbUeatkn.  U<^^tioQ  to  make  the  late  purchased  lands  pass.  And 
these  propositions  ^eem  fully  supported  by  other  cases  ;  as 
where  P.  devised  all  his  lands  in  Jf ,  to  jB.  and  J.  and  con- 
stituted them  bis  executrixes,  and  then  purchased  other 
lands  in  A.  after  which  J.  S.  came  to  P.  the  devisor,  and 
desired  that  he  would  sell  unto  him  those  lands  which  he 
)iad  lately  purchased ;  but  he  replied,  **  No,  they  shall  go 
with  my  other  lands  in  A,  to  my  executrixes/'  And  then,  he 
being  sick,  his  .will  was  read  unto  him  and  he  said  nothing 
thereto.  And  it  was  held  by  Fenner,  Clench  and  Popham, 
ahsente  Gawdy,  that  this  was  a  new  publication  of  the  will 
to  pass  fhoue  lands,  the  words  used  by  J.  S,  being  suffi- 
cient to  show  his  intent^.  Again,  where  A.  devised  hit 
iimd  in  D.  and  all  his  other  lands  and  tenements  whatso- 
ever, to  hi&  wife ;  and  then  A,  purchased  other  lands,  and 
being  afterwards  discoursing  with  B,  JB.  desired  him  to  let 
lum  have  those  new  purchased  lands  at  the  rate  at  which 
he  bought  them ;  but  he  answered  no,  for  that  he  had 
pdade  his  will  and  settled  his  estate,  and  intended  that  his 

wife  should  have  the  whole  of  it.    And  the  court  inclined 

* 

.s4f  ongly  that  this  was  a  new  publication  of  the  will  ao  as 
to  pass  the  after-puiehased  land '.  But  the  lastrmentioiied 
^»se  is  differently  put  as  to  the  words  used  by  the  deviaQr 
by  way  of  republication  in  Vernon  * ;  the  ^uestian  heiog 
th^ra  stated  to  have  turned  upon  the  testator's]  saying 
^'  his  will  was  in  a  box  in  his  study,"  which  was. held  by 
jiOrd  Chief  Justice  North  to  have  been  a  xepnUication« 
Ai^d  the  same  case  seems  also  to  have  received  soi  adyndi- 
Mtion  in  the  court  of  Kiog's  Bench  ^ ;  for  in  a  abor*  note 
pf  Easter  Tprm,  gi  Can  a,  it  is.said lU) lave  beenresdmd 

^  Beckfard  v.  Pamecati^  Rep.  73,  73,  in  Chan.  1677, 

Cro.  Eliz.  493,    Mich.  38,  30  Car.  a ;  S*  C.  1  Flreon. 

^  Eliz. ;  S.  C.  Moore/  404 ;  864. 
*          Gouldsb.ifOiandsee.i  Ves.        *  aVam^^og, 
jun.  497.  *  d  Show.  48. 

r  Cof^PfiT.  Coito^,  a  Cha. 
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there,  by  all  the  courts  on  a  trial  at  bftr  directed  tmt  of     DSVBB. 
Chancery,  that  these  woids  "  my  will  in  the  hand9  of/.  S*  "^ZZ^Jj^^Jj^ 
shall  stand/'  amoimted  to  a  good  lepuUieatioB. 

So  any  act  of  the  deviaor  done  subaeqnent  to  the  reloca- 
tion of  his  willy  hf  wbieb  he  demonstrated  an  int^t  that 
it  should  staa4«  amounted  to  a  fiepublication.  As  if  a 
man  had  devised  his  land,  and  afterwards  had  aliened  it  to 
a  stranger,  and  tben>had  nepurchased  it$  9nd  then,  being 
on  bis  death-bed,  and  it  being  bronght  to  him,  he  had 
been  desiredf  if  it  were  his  last  will,  to  ddirer  it  to  A.  as 
a  signification  thereof,  and,  if  it  were  not»  then  to  retein 
it,  aod  he  had  delivered  it  to  A.  this,  it  seems,  would  have 
amounted  to  a  republication  ^  So  in  Hu9$^u  case  *,  brfora- 
mentioned,  thon^  a  snbsequent  feoffiooient  to  the  use  of  the 
leofibr's  wiU  was  held  to  be  a  revocation  of  a  will  pre- 
viously made ;  yet,  the  lefermoe  of  the  feoffment  to  the  will 
held  to  give  it  effect,  Ihat  opemti^g  as  a  new  pubhca- 
lioQ(i). 

>4Edw.3,33;2R.89  39       '  ffitfsi^'a  case,    i  RoL 
1  Rol.  Abr.  617,  Z.  I ;  and    Abr.  617,  Z.4. 
see  1  Yes.jttn.497. 


(1)  Bitit  if  a  mAn  had  devised  laadin  fee  to  J.  S.  and 
ff^f^  his  own  daughter  executrix,  and  had  afterwarda 
made  a  feofiknent  m  fee  to  a  stranger  to  the  use  of  himself 
for  his  life,  the  remainder  to  his  wife  for  life,  the  remain- 
da  to  his  own  right  heiis;  and  thenthe  devisor  had  added 
and  inserted  these  words  in  his  will  with  his  own  hand, 
^  I  make  my  wife  and  my  daughter  my  executrixes  of  this 
my  last  will  and  testament,''  and  had  also  put  in  and  inter- 
lined atrustee  in  heu  of  one  named  in  the  will,  who  was 
dead,  and  had  inserted  a  new  le&racy  to  his  wife ;  it  is  said 
that  these  acts  hi^d  been  no  republication  for  the  land ;  be- 
cause the  making  new  executors  and  giting  a  legacy  do 
not  affect  the  laid,  nor  show  any  intent  that  this  shall  be 
his  will  for  his  land  but  only  for  his  goods.  Montague  v- 
jQJTries,  1  KoL  Abr.  618,  pi.  8.  But  the  reporter  adds  a 
dubiiatur. 

s  4 
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I^VISE.  And  Lord  Hardwicke,  in  the  case  of  Carie  v.  Carte  ^, 
acimft>tfi^«*i«r  ^  reported  to  have  said^  that  the  addition  of.  a  codicil 
to  a  man's  will  would  unquestionably  operate  as  a  repub- 
lication of  it*  In  the  case  of  Beckford  v.  Pamecoit  %  be- 
£bre-mentionedy  die  testator^  after  making  the  new  purdbase 
of  lands,  had  the  will  read  to  him,  and  said  nodiing,  but 
'  gave  several  legacies  of  goods,  •  and  caused  them  to  be 
written  and  annexed  thereto  in  a  codicil ;  and  Fenner, 
Justice,  held,  that  tiie  annexing  the  codicil  thereto,  was  a 
new  publication,  though  it  respected  goods  only,  for  there- 
by the  testator  affirmed  that  it  should  be  his  will  at  diat 
time.  And  in  the  case  of  Alfordr.  Alfard\  which  was 
a  devise  of  a  lease  that  was  afterwards  renewed  by  chang- 
ing a  life ;  it  was  held  that  a  codicil,  annexed  to  the  will 
after  the  renewal,  though  it  took  no  notice  of  the  lease, 
was  a  republication  of  the  will. 

And  a  codicil,  though  not  annexed  to  a  wiU,  is  a  repub- 
lication, if  it  clearly  relates  to  the  subject  matter  of  the 
^iU,  thereby  plainly  evincing  that  the  devisor  contemplated 
that  as  his  will«  at  the  time  of  the  codicil  made.  Thus^ 
where  F.  after  devising,  devised  his  real  and  personal 
estate  to  trustees,  on  trust  to  vest  the  residue  of  his  per- 
sonal estate  in  lands  of  inheritance,  purchased  other  lands 
and  tenements,  some  of  which  rested  on  agreement  only  ^ ; 
atid  then  by  a  codicil,  reciting  that  he  had  made  a  wiU, 
thereby  ratified  and  confirmed  tjie  will,  and  gave  all  the 
lands  by  him  puichasod  since  his  will,  to  his  trustees,  to 
the  same  uses  to  which  he  had  devised  the  bulk  of  his 

y  3  Atk.  180;    2  Brow.        *  Alford  Y.  Alfard^    i  ?• 

Cha.  Cas.  291 .  51 1 ;  ^  lb.  2 ;  Wms.  1 68 ;  2  Vem.  209. 
1  Ves.  jun.  486,  and  Appen-        *  Acherleu     v.      Vernon^ 

(iix,  tit.  "  Republication."  Comyns,  381 ;  S.  C.  9  Mod. 

»  Beckford  v.  Pamecott ;  68 ;  2  Eq.  Ca.  Abr.  769^  nl.  1 ; 

but  other  Justices  doubted ;  1  Ves.  443 ;  S.  L.  KMr  v. 

find  see  infra ;  Cro.  Eliz.  493 ;  Wager,  3  P.  Wms.  329 ;  and 

S.  C.  1  Rol.  Abr.  618,  pi.  8;  see  Amb.  571 5  and  7  Du^^f, 

pnd  S.  C.  1  Rj.  Ca.  ^06  J  &  East,  482. 
pi.  5, 
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estate :  it  was,  among  other  things,  objected,  that  the      1>EVISB. 
codicil,  being  by  a  separate  and  distinct  instrument,  did  not    jstfubUcMtiim^ 
amount  to  a  republication  of  the  wffl,  but  it  was  decreed 
in  Chancery,  by  Macclesfield,  Chief  Justice,  and  after- 
waids  a£Brmed  by  the  lords,  that  die  testator's  signing  and 
publishing  this  codicil  was  a  repnUication  of  his  will,  and 
both  together  made  but  one  will ;  and  that  thereby,  the 
lands  c<mtracted  to  be  purchased,  and  all  his  real  and 
personal  estate,  did  well  pass.    So  in  the  case  o(  Potter  r. 
Potter  %  where  one  densed  all  his  lands,  8ic.  and  after- 
wards entered  into  an  agreement  for  the  purchase  of  other 
lands ;  and  then  made  a  codicil  on  a  separate  paper,  recite 
ing  that,  having  in  his  will  appointed  several  limitations  of 
faia  estate,  some  of  which  were  not  agreeable  to  his  intent, 
he  revoked  so  much  as  should  be  found  inconsistent  with    . 
that  codicil,   ratifying  and  confirming  the  other  parts. 
And  Sir  John  Strange,  Master  of  the  Rolls,  was  of  opinion, 
that,  the  latter  codicil  amounted  to  a  republication,  be- 
cause it  was  an  express  declaration  that  the  rest  of  his 
intent,  not  inconsistent  therewith,  should  continue  and  be 
confirmed;   and  his  Honor  said,  that  it  might  be  mis- 
chievous to  hold,  that  no  republication  could  be,  but  by 
the  testator^s  taking  the  wiU  in  his  hands  and  republishing 
it  by  an  indorsement  on  it,  or  annexing  the  codicil  to  the 
will  itself;  the  person  intending  to  republish  might  be  at    ^ 
a  distance  firom  the  will  itself,  or  might  not  have  it  in  his 
power,  by  its  being  in  custody  of  another :  and  the  testa- 
tor might  know  the  substance,  though  he  could  not  repeat 
the  particulars. 

And  it  is  admitted  on  all  hands,  if  there  be  in  the  codicil 
a  general  clause  of  confirmation  of  a  will,  as  if  the  testa- 
tor say,  ''  I  confirm  my  will,"  this  would  make  such  co- 
dicil amount  to  a  republication :  because  it  is  the  same  as 
if  the  testator  had  republished  every  devise  in  the  will  over 
again.  Thus  where  D.  after  devising  all  his  estates,  of 
what  nature,  kind  and  quality  soever,  purchased  some  cua- 

«  Potter  V.  Potter,  i  Ves.  437. 


RspMietitim^ 
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DEVISE,  ternary  estaie^i  fOid  sttncenderod  *theQi  tQ  %wk  Uies  sb  he 
shoidd  by  hia  will  i^ppoinf^;  he  then  made  a  codicil^  by 
which,  recitiiig  that  he  had  made  hia  will,  he  deviaed  the 
same  to  C.  D.  &c.  and  than  oonfiimed  the  .gifts  and  denisas 
contained  in  his  eaid  willj  exc^t  what  he  had  hereby 
altered,  and  deaiied  that  that  writing  might  be  amnei^ed  to 
and  taken  as  a  codicil  to  his  wilL  Andii^ar  Cunmn,  the 
case  of  AcierUff  v.  Vemim  ia  ia  point,  that  the  codicil, 
reciting  that  die  testaUH:  had  made  his*  will,  and  tati^^ing 
and  confirming  it  in 'the  alterations  befose-mentioned,  was 
a  republication  of  the  will,  and  both  together  tmade  <bat 
one  will,  whereby  the  copyhold  lands  pnzcbased  after  the 
will  passed.  And  Lord  Hardwicke,  in  the  case  of  Gibtfm 
▼•  Motitford;  expressed  his  opinion  that  any  other  woids 
that  amounted  to  a  coafinnationef  a  will  would  do  as  well 
as  words  expressly  .confirming  it ;  and  therefore  that  a 
codicil,  reciting  that  the  testator  had,  by  his  will|,  given 
certain  legacies,  he  revoked  those  legaciaa^  and  desired 
that  writing  ahould  be  a  fiirtfaar.part  c£  hie  Jast  will  and 
testament,  amounted  to  a  republication  to  give  the  will 
operation  iqpon  lands  subseqnently  .purohased  under  a 
aweeping  clause,  ^'  as  to  all  the  residue  of  the  teatati^s 
realimd  personal  estatea  of  what  nature  or  Idnd^pe^eri" 
for  his  Loxdshijp  said,  though  there  were.not  the  words 
*'  I  coafinn  my  will,"  ^t there  wer&.tbecwords  **  lileaiie" 
&c.  .between  which  and  an  actual  .ceoficmatipa  Jtfaese 
seemed  yeiy  little  distinotion. 

Before  aqy.fiuther  obaervatieM  axe  made  upontbis.pfwt 
of  our  subject,  it  vnll  be  proper  to  advert  for  a  moment  to 
iheatatute  of JBnnds  aad^peijnriea^  and  q^nsider  wbateffect 
that .  statute  had  upon  xf publipali<ms  of  .wiUs.nBlatiQg  to 
lands'. 

'  Dee  on  dem.   Bate  v.  *  GUmm  v.  MomifiMrd,  i 

Davy,  Cocmer,  158 ;  and  see  Ves.  489, 493. 

Gibson  v.  Stontford,  1  Ves.  '  Acnerlw     v.      Vernon^ 

489,  493;   and    Potter   v.  Comyns,  301;  9  Mod.  78; 

Fatteti  1  Ves.  437.  1  Ves.  444;  "Oa.  T,  H^ 
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And  firat,  it  has  hem  hdd,  that  nnce.tlttt  atatote,  m      Dsvisi:. 
codicil  can  anttoont  to  a  lepublicatioa  of  a  will  of  huid,    Ropubumion. 
unless  it  comply  with  the  fon&a  thereby  nequiied,  and  bie 
signed  and  pdl>li8hed  by  the  teetatcM*  in  tfaie  prBaenoe  of 
three  witneeaes,  who  attest  the  aame(i). 

And  this  statute  extends  to  lepnUicsftionB  by  "parol,  Tor  . 
die  devising  clanse  in  the  statute  of  frands  and  perjunes 
pats  an  end  to  all  parol  republioations  of  devises  ofiands, 
as  ibe  revoking  clause  did  to  all  parol  levocations ;  sinae 
the  admitting  them  would  be  attended  wi<h  all  ihe  inoon- 
▼eniencey  mischief  and  fraud  that  Ihe^tatute  was  intenfled 
to  ofaviate.  In  the  spirit  of  it»  thetefore,  Aough<  not  in  the 
express  words,  it  extends  to  these  cases ;  for  the  effect  of 
a  republication  is  to  devise,  and  tiie  statute  says,  ^'^t 
all  devises  of  lands  and  tenements''  ehiQl  be  made  -as  is 
iheiem  dicected.  Th\i»  Lord  Hatdwicke  held,  in*^  caee 
of  Martin  v.  Saoage^f  that  parol  evidence  of  a  fepubli- 
catioa  could  not  now  Jbe  admitted,  as  it  woidd  -elude  the 
statute  of  frauds.  And^'therefore  that  a  declaration  by  llie 
testetor  "  tiiat  his  will  was  in  the  custody  of  S.  and  tfmt 
it  was  and  would  be  still  his  will,"  was  not  a  lepublicatsen 
ef  a  wiD  wluch  had  been  revoked  by  >a  fine. 

But,  as  ^onstfttotifve  vevoefitions  are,  in  the  exposition  of 
the  jevoksng  dause  of  the  statute  of  fiupds,  considered  as 
out  of  its  purview,  because  constructive  •revocations  do 
sot  depend  upon  any  parol  .declarations  of  tiie  devisor, 
hut  ase  consequences  of  law  arising  from  facts,  the  exists 
ence  of  which  is  capaUe  of  proof  without  reeousse  to  die 
parol  deckations  of  the  devisor,  not  liable  temisrepresen-* . 
tBtiQn,and  indepaident  of  any  intent  to  revoke  expressed; 

s  Miirtin  Y.Sav^g4,  ciijed  Ira^ /ler  QbuicfedQ,  in  £«// v. 
1  Ves.  440 ;  and  see  g  Mod.  Dpnch,  supra ;  buit  that  dpc- 
78 ;  Barnard.  152  ;  sed  am"    trine  overruled. 

(1)  But  note,  this  statute  does  not  extend  to  copyholds. 
See  Btirfceltiv.  BrniAm,  a  Hen.  496. 
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PEVISE.  80,  republications,  wherever  the  analogy  holds,  seem  like 
RepubiicatimL  ^^  ^  ^  ^^*  ^^  *^®  Statute,  for,  where  the  republication 
is  a  conclusion  from  facts,  and  does  not  depend  upon  parol 
declaration,  the  case  is  considered  as  not  within  the  statute. 
As  in  the  case  of  a  testator's  making  two  wills,  the  latter 
of  which  is  repugnant  to  the  former,  and  of  course  a  re- 
vocation of  it ;  yet,  in  that  case,  if  the  testator  destroy  the 
last  and  leave  the  first  perfect  and  unobliterated,  those 
acts  taken  together  amount  to  a  republication ;  because 
such  transactions  are  not  within  the  statute,  not  being 
exposed  to  the  mischiefs  it  was  intended  to  remedy. 

So,  with  respect  to  devises  of  leasehold  estates,  the  law 
of  republication,  it  should  seem,  remains  the  same  as  it  was 
before  the  statute  of  frauds.  In  the  case  of  Abn^  v.  Miller, 
where  the  fact  of  republication  insisted  upon  was,  that  die 
testator,  after  renewing  his  leases,  and  being  looking  for 
another  paper,  and  the  person  who  was  assisting  him 
having  taken  up  his  will  by  mistake,  he  said, /' that  is 
my  will ;"  not  meaning  to  republish  it,  but  to  show  that 
it  was  not  the  paper  he  wanted.  Lord  Hardwicke  observed, 
4  that  to  make  it  a  republication,  there  must  be  anmu$ 
repubUcandi  in  the  testator;  from  whence  it  may  be  infer- 
red, that  hisLordship  was  of  opinion,that  such  a  dedaratioD, 
if  made  afdmo  rqniblicandi,  would  have  been  a  suflicient 
republication^. 

Having  said  thus  much  upon  the  operation  of  the  sta- 
tute of  frauds  as  to  the  republication  of  wills,  it  is  now 
proper  to  recal  the  reader's  attention  to  that  part  of  our 
subject  which  relates  to  the  annexing  codicils  to  wills, 
which,  without  this  digression  upon  the  statute  of  fiauds, 
might  have  involved  him  in  some  confusion. 

We  have  already  seen,  that  Lord  Hardwicke  was  of  opi- 
nion, that  no  express  words  were  necessary  to  make  a 
codicil,  not  annexed,  a  republication  of  a  will,  if  the  wiU 
were  in  effect  confirmed  by  the  codicil ;  and  that  therefore 

^  See  4dney  v.  Miller,  a  Atk.  599. 


CH.  I.   §  IX.]  CONVBYANCIKO.  269 

a  testator's  desiring  that  a  writing,  in  nature  of  a  codicil,      DEVISE, 
should  be  part  of  his  last  will  and  testament,  amounted  to    «^^^.~.^ 
a  republication,  as  confirming  the  will  ^    It  remains  for 
us  here  to  observe,  that  if  that  doctrine  be  true,  (and  the 
great  principle  laid  down  as  to  testamentary  dispositions, 
that,  in  favour  of  the  power  of  devising,  forms  of  expres- 
sion shall  generally  be  dispensed  with,  seems  fully  to  war- 
rant it,)  every  codicil,  if  executed  according  to  the  statute 
of  frauds,  will  amount  to  a  republication,  though  it  relate 
only  to  personal  estate,  anfl  be  not  annexed  to  the  will ; 
for  every  codicil  is  undoubtedly  a  further  part  of  a  man's 
last  will,  whether  it  be  said  so  in  such  codicil  or  not«  and, 
as  such,  furnishes  conclusive  evidence  of  the  testator's 
consideYing  his  will  as  existing  at  that  time.    Consequent- 
ly, then,  it  is  a  confirmation  of  the  will,  for  it  is  in  law 
annexed;    all  codicils  being,  in  contemplation  of  law, 
fastened  to  the  will,  and  considered  as  a  part  thereof.  And 
Lord  Hardwicke,  in  the  case  of  Gibson  v.  Montford\ 
seems  to  have  been  strongly  inclined  in  favour  of  this  opi- 
nion, that  a  codicil,  although  relating  to  personal  property 
only,  if  so  executed,  would,  though  not  annexed,  amount 
to  a  republication  of  a  will(i). 

*  Gibson  v.  Montford^  i  Ves.  485, 489.        ^  1  Ves.  485. 


(1)  This  doctrine,  it  must,  however,  be  admitted,  is  con- 
sidered as  being  contradicted  by  some  cases  of  authority. 
But,  upon  a  dose  inspectinn  of  them,  they  wiU,  perhaps, 
be  found  to  be  of  less  weight  than  they  nave  generally 
been  considered,  and  be  perceived  to  consist  either  of 
eases  loosely  reported,  determined  by  consent,  or  to  be 
mere  obiter  dicta  not  necessarily  arising  from  the  case^  in 
which  they  were  flung  out  by  the  court.  The  leading  case 
of  this  description  is  that  of  Litton  v.  Lady  Falkland^ 
(3  Chan.  Rep.  go ;  S.  C.  2  Vem.  621 ;  and  see  Lord  Lans- 
doum'%  case,  as  cited  Comyns,  384 ;)  where  L.  after  mak- 
bg  his  will  of  all  his  lands  out  of  settlement,  foreclosed 
the  eouity  of  redemption  of  several  mortgages,  and  pur- 
chased other  lands  of  inheritance ;  then  made  two  codi- 
cils, which  he  directed  should  be  annexed  to  his  will, 

giving 
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And  if  the  groimd  upon  whick  the  oaaes  iiAtheHm^  r^ 
VetTion,  and-  Potter  v.  PMer,  miatC  nhinudelj  attod^  be 


giving  thereby  some  Mrticnkr  levies,  'there  were  three 
witnesses  to  each  coaicil,,  but  neither  of  the  codicils  vMre 
annexed  to  the  vnll,  that  being  in  the  country.     And, 

ST  Curiam,  consisting  of  Tracey,  Trevor,  Master  of  the 
oils,  and  my  Lord  Chancellor^  the  new  purchased  lands 
did  not  pass  by  the  will,  the*  codicils  made  afterwurde  aotf 
being  annexed  thereto^  and  therefore  not  amounting  to  » 
new  publication.  And  this  decree,  it  is  said,  was  confinn- 
ed  by  the  House  of  Lords.  A  gain,  where  a  codicil  revoked 
a  devise  of  an  estate  at  Richmond,  and  dhected  it  to  be 
sold,,  and  the  money  arisinfl  therefrom  to  be  laid'  oat  ii^ 
the  purchase  of  freehold  lands  in  Cheshire,  to  be  settled  to 
the  same  uses  as  directed  by  the  will,  touching  the  residue 
of  the  testator's  personal  estate ;  it  was  held  by  Sir  Joseph 
Jekyly  Master  of  the  Rolls,  that  this  dodicil  did'  not  pasv 
lands  purchased  after  the  wiU>  made.  Chobnondeky  v. 
Cholmondeku,  cited  i  Ves.  489.  And  Sir  John  Strange  i» 
reported  to  nave  said^  in  his  judgment  on  the  case  of  Potter 
V.  Porttr,  cited<  1  Ves.  489,  that  if  the  codtcil  in  that  case 
had  only  related  toperaoniil  estate,  it  would  not  hne  done  ; 
but  that  was  not  the  (^^uestion  there  in  judgment.  But  on 
these  several  authorities  it  is  observable,  that,  as  to  the 
leading  case  of  Litton  v.  Strode,  it  is  very  loosely  and 
imperrecdy  reported,  both  in  the  Chancery  Reports  and 
also  in  Vernon,  and  no  noticei  is  taken  in  the  Houste  of 
Lords  of  this  part  of  the  case ;  besides,  the  point  upon 
which  that  case  is  made  singly  to  rest,  viz.  the  codicirs  not 
being  annexed  to  die  willy  is  expressly  ovenfuled'  inr  the 
case  of  Acherlof'y.  Vernon.  As  to  thecaae  of  CAofaiiwrfefty 
V.  Cholmondeleyy  &at  was  a  cause-  by  consent,  heiBg  heavd 
before  term;,  and  not,  therefore>  of  that  weight  ur  an  iniK- 

S^rtant  question,  that  causes  conducted  ad  venmyarei  And 
ough  die  Master  of  the  Rolls  observed^  in  the  tiase-of 
Potter  V.  Potter,  that  a  codicil  of  personal  estate  oidy 
would  not  have  done^,  yet  diat  observation  appears  to  hasre 
been  made  Barely  to  dtstingaishrdiat  caseiiirom  the  oaar 
o(  Lkton  ^.  Falkland^  upon  the  sround  tkat,.in  ths'lttlier 
casei.  the  codicil  ineluded'  an  additiea  of  some  pecvhiasjr 
legacies^  and.waa  therefore-net  iotendisd!  to  operate-oh^or 
anect  the  land ;  wheneas,/  in  die  fccmer'  case,  the  wk^^ 
purport  of  the*  codfeil  was^  tOf  vAsy  the  Umillttioila  iit««iiij& 
ptfftkul«rsi.ralifyiiigidieitiriHfiibdltlN»i«ib    And^SfaBJoiliif 

Strange 


stnctly  exftmmed  into,  it  seems  fvSlj  to  justify  the  extefi- 
wm.  of  the  principle  by  which  thos^  cases  were  decided, 
to  such  cases  as  that  now  nnder  oar  consideration ;  for 
the  broad  basis  upon  which  those  decisions  must  be  sup- 
ported is,  that  the  testator,  by  acting,  in  die  codicil,  upon 
his  wiH  as  to  part  of  the  dispositions  therein,  and  ratifying 
and  confirming  it  as  to  the  part  not  acted  upon  therein^ 
showed  that  he  dien  conceived  his  will  as  existing,  and 
had  a  reference  to  it  in  his  own  mind.  The  law,  therefore, 
from  its  benignity  to  the  testator,  and  its  desire  to  fttrther 
his  intent,  being  unable  to  support  the  will  as  an  existing 
instrument  after  revocation,  luAer  than  disappiMut  the 
testator,  considers  the  codicil  as  a  republication  of  it, 
giving  it  eiFect  from  that  time  as  a  new  disposition.  But 
why  is  this  done?  Because  the  res  gesta  show  that  the 
testator,  when  he  made  his  codicil,  had^  a  devising  mind 
as  to  his  real  estate.  Why,  then,  does  not  the  res  gesta, 
in  the  case  we  are  now  discussing,  furnish  equal  evidence 
of  such  intent?  Tha  executing  a  codicil  clearly  imports  an 
idea  in  the  testator's  mind  that  a  will  is  subsisting;  and 
the  complying  with  all  the  forms  required  by  the  statute 
of  frauds,  fhrmshes  strong  ground  to  suppose  that  the 
testator  has  a  will,  as  to  lands,  in  his  contemplation ;  for, 
unless  that  be  the  case,  there  is  no  reason  for  his  intro- 
dncmg  those  ceremonies  which  that  statute  imposes  upon 
devisors  of  real  property  only.  And  if  it  should  be  said, 
that  this  is  refining  very  much  upon  the  principle,  it  may 
fairly  be  answered,  that  it  is  not  canying  farther  than 
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Strange  went  still  frirther,  by  observing,  that  in  lAttan  v. 
FtdUandf  though  the  codicil  had  been  annexed  to  the  wilT, 

Jet  Wriionld  have  thought  it  not  a  republication  as  to  the 
inds,  the  case  of  Hutton  v.  Sytnpson,  2  Vem.  722,  show- 
ing, Ihallifae  republication  depended  on  the  subject  matter,, 
not  tha  aniiexmg;  apposition  by  no  means  waarraoted  by 
the  decision  in  diat  case,  as  we  shall  by  and  By  see. 
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technical  reasoning  has  done  the  doctrine  of  revocation, 
which  BO  often  prevails  against  the  evident  intent*. 

Now  the  effect  of  a  new  publication  is,  that  all  which 
the  words  in  the  will  embrace  at  the  time  when  the  new 
publication  is  made  shall  pass  thereby ;  or,  to  put  it  more 
dearly,  when  a  man  republishes  his  will,  the  etkct  is,  that 
the  terms  and  words  of  tlie  will  should  be  construed  to 
speak  with  regard  to  the  property  the  testator  is  seised  of, 
and  the  persons  named  therein,  at  the  date  of  the  republi- 
cation, just  the  same  as  if  he  had  had  such  additional  pro- 
perty, or  such  persons  had  been  m  e$se  at  the  time  of 
making  his  will;  the  conclusion  from,  that  fact  being  that 
the  testator  so  intended.    The  next  consideration^  there- 
fore, upon  a  will  so  republished  is,  what  the  words  of  the 
will  at  the  time  of  the  republication  import;  for  they  will 
operate  to  their  full  extent  at  that  time,  just  the  same  as  if 
the  testator  had  then  made  a  new  will.    And  therefore  it 
was  held  in  Beekfard  v.  Parnecotfn  case,  that  the  words 
in  the  will  being  ''  all  the  testator's  lands  in  A^  and  the 
new-purchased  lands  lying  in  A.  they  were  apt  enough 
and  sufficient  to  carry  them,  the  will  having  been  repub- 
lished; nor  could  more  apt  words  have  been  added  thereto 
had  a  new  one  been  made.    So,  if  a  man  by  his  will  gave 
''  all  his  real  estate,''  and  afterwards  purchase  other  lands, 
a  republication  will  affect  such  newly-purchased  lands ; 
because  the  effect  is  the  same,  as  to  those  lands,  as  if  the 
testator  bad  then  made  a  new  will,  which,  had  he  done» 
the  word  '^  all "  would  have  included  any  lands  that  he  had 
at  that  time  '^.        ' 

Upon  the  same  principle  it  has  been  held,  that  by  a 
republication,  a  person  not  in  existence  at  the  time  of  mak- 
ing a  will,  may  be  capable  of  taking  by  the  will,  if  he  be 
sufficienUy  described  by  the  w3I.    Thuis,  where  a  testator, 

^  See    Lord  Mansfield's  ^  And    see  Atkerky   ▼. 

argument  in  the    case    of  F^moii,,  and  Pottcrv.  JPof/€r> 

Carletm  v.  Griffiuy  i  Burr.  »cpra» 
554 ;  and  Pow.  Dev.  672. 
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haying  two  sons,  Thomas  and  Joseph,  gaye  lySoo  /.  to  his  DtviSE: 
youngest  son  Joseph,  and  his  real  estate  to  his  eldest  son.  j^  ubiicathHi 
Joseph  died  in  the  life-time  of  his  fother.  The  father 
baying  afterwards  another  son  named  Joseph,  wrote^  a  co- 
dicil at  the  bottom  of  his  will,  by  which  he  confirmed  the 
win,  thereby  taking  notice,  that  since  the  last  it  had  pleased 
God  io  giye  him  another  son,  and  gaye  a  legacy  of  500/, 
to  his  son  Joseph,  oyer  and  aboye  what  he  had  giyen  him 
by  his  said  will<  And  it  was  held  by  Lord  Chancellor 
Cowper,  that  Joseph  took  as  well  the  1,500/,  giyen  by  the 
will  to  his  dead  brother,  as  the  500/.  giyen  him  by  the 
codicil ;  for  that  the  making  the  codicil  was  a  republication 
of  the  will,  and  amounted  to  a  substituting  the  second 
Joseph  in  the  place  of  the  first,  and  was  the  same,  in 
effect,  as  if  the  testator  had  made  his  will  anew,  and  had 
written  it  oyer  again,  in  which  case  the  second  Joseph  must 
haye  taken  % 

But  the  effect  of  such  a  republication  extends  no  further' 
than  to  giye  words,  u^ed  in  the  original  will,  the  same  foice 
and  effect  as  they  would  haye  had  if  firist  written  at  the 
time  of  the  republicajUon.  Consequently,  iif  one  deyise 
lands  by  particular  description,  as  by  the  name  of  B.  &c^ 
and  then  purchase  new  lands,  and  republish  his  will,  the 
repnUicatipn  does  not  bring  such  new  lands  within  the 
will,  because  it  qpeaks  only  of  the  particular  lands  de- 
scribed. 

And  the  rule  is  the  same  where  the  alteration  of  circum- 
stances  is  in  the  deyisee,  and  not  in  the  property  of  the 
test^itor ;  for,  in  this  case  ako,  none  can  take  by  yirtue  of 
the  republication  in  any  other  manner  than  as  is  expressed 
in  the  wilL  Therefore,  where  a  deyisee  is  intended  in  a 
will  to  take  by  descent,  no  republication  will  so  affect' that 
disposition  as  to  enable  him  to  take  by  purchase,  not  eyen 
tho.ugh  the  words  used,  standing  alone,  may  operate  as 

*  PerkiniY.MieMethwaitey    C.  J.;  and  Cheney's  case,  5 
1  Pi  Wms.  975;   and  see  3    Rep.  68. 
Keb.  847,  8.  L.  by  North, 

VOL.   y.  '  '  T 
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DEVISE,  wordi  of  ptudhftse  as  well  tts  of  limitEtioD.  Thuft^  .whcte 
RtpuhUcMHm^  ^  person  devised  lands  to  his  daughter  B.  and  the .  heirs 
male  of  her  body,  remainder  over.  -  £.  died  inher  father's* 
Iife-*tinie,  leaving  issue  a  son^  whom  the  grandfather  took> 
to  his  house  and  expressed  great  kindness  for.  Afterwards- 
the  grandfSeither  made  a  codtoil^  by  which  he  gwe'  Bome 
part  of  a  leasehold  estate  (whieh  by  his  ^wiH  was  given 
to  his  daughter  B.)  to  her  son,  and*  added  another  truatee 
for  some  charities  he  had  given  by  his  will;  ^  And  on  a 
question,  whether  the  son  of  J7.  could  ixke  the  estate  de^ 
vised  to  his  mother  in  tail?  it  waa  held  that  he-coald  not; 
fot  E.  dying  in  the  life-^time  of  the  testator/  the^  heirs  male 
of  her  body  could  not  take  by  purcha^y  beoause  these 
words  were  mserted  to  express  the  quantity  and-dttiutioD 
of  the  estate  that  B.  was  to  take,  and  not  as  a  description 
of  fhe  person  of  the  heir  '. 

'  And  upon  the  same  principle  it  had  before  bee&  dieeided, 
that  the  word  son,  though  capable  of  being^  applied  in  a 
will  to  a  grandson  as  weH  dsason,  whenthe'testaforknew 
that  ther^  was  no  son  in  being,  could  not  be  taken  itf  &at 
sense  whisre  the-  testator,  by  giving  a  legacy  to  kia grand* 
son,  had  evinced  his  intention  to  use  the- word  in  itspnoper 
sense*,  llktts,  where  B.  devised  his  lands  to  hier  yonnger 
son  JR.  and  his  heirs.  R.  the  devisee  died  in  the  l^^ime 
of  his  father,  and  left  a  son,  named  also  *  R.  who  had  a 
legacy  devised  to  him  by  the  said  will.  B.  afterward* 
annexed  a  codicil  to  his  wift,  and  thfen  efzprescrly^Uished 
the  will  de  novoy  and  Verbally  declared  that  ^  his  grandson 
R.  should  have  the  land  njs  his  soft  .R.  should  lMtve^€taf6yed 
it,  if  he  had  lived.  And  it  was  held  by  the  Gbief  J«itiee, 
and  Wyndhaln  and  Atkibs,  Justicest>flhe  Common  Mea*; 
that  the  republication  made  it  a  new  wifl>  and  the  grandson 

r  5yiftf»so»    v.    Ham^y  BMt   v«    Bisdm^.  Plowd. 

Pre.  Ch.  432;  S.C.  a  Vem.  343;  and  ¥vSUt  v.  fW&r, 

72a ;  and  see  Ijord  Lam^  CrOi>  EUa.  4aa% 

cImpii's  case,  cited  Pre.  Chan.  *  See  Cr^ck-t.-Brooldng, 

440,  441 ;    Comyns,  384;  2  Vem.  106, 107. 
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gboiild  take  by  the  name  of  son.*  But  a  writ  of  error      DsyiSE. 

being  brought  on  this  judgment  in  the  King'js  Bench,  it  j^gj^bUadian 

was  reversed;  it  being  there  said,  that  there  being  in  the 

vill  itself  a  legacy  devised  to  the  grandson  by  that  name^ 

it  was  impoasible^  where  they  were  so  distinguished,  to 

tike  the  gfcandson  to  be  meant  by  (he  name  of  the  sonj 

thfli^  coDBeqn^^dyi  the  repuUication  could  not  operate  to 

cany  the  derive  to  the  grandson,  and  the  declaration  would 

not  help  it,  that  not  being,  in  writing '  (i ). 

A  codteil:'  may  likewise  republish  a  wiU  as  to  part  only, 
of  the. lands  ori^nally  devised,  as  well  as  to  the  whole; 
for  the  nature  of  a  codicil,  as  applied  to  this  purpose,  is  to 
give  effect  to  the  will  according  to  this  WQrjia  used,  as  they 
apply  to  the  sitaiitioo  of  the  testator's  property  at  that  time/ 
Thus,  wheiy^  a;testator  devised  one:  moiety  of  his  xeal  estate 
to  hi8:^ldest  daiighler  and  her  henrs^  an4  the  other  n^pietyf 
to hisyoui^si .di^D^ter in.like mi\|]^er.  Afterwai:d9y  on; 
the  mtutiage-  of  Hb  eldest  daughter,  he  covjcnanted.  to, 
settle  ^itioiety  of  his  real  estate  tothe  u^e.of  hims^  for 
life,  reqiauider  to  his  daughter  i^4  ^^^  hu^bajQyd  fpr  their, 
lives^  ^mailtttfer  to  theyocmg^r  children  of  the  maprriag^  ii^ 
tail^  ictaimQ4®r  ta  jtiima^lf  in  fee^  l%en  tie  made  a  (Codi^l 
to^  hit  wiH,  owfi^d^  iAs  former  ?rill,  s^%€[t  to-thosfi 
marrii^ -aMi<de(0  AnA  it  being,  held  that  the  a|r|ticle% 
#eie  a<teirolMiti(w[Qf  thefwill  as  to  a  moidtyxthe  ^qfi^s^i.oii 
trtof  wheHfaer  the-  oOditoil  amounted  to  a  rc^blica^n  of 

'  Steed  r^  Perrier,  ^Mod.  Vent*  340 ;  T.  Raym.  408  ; 
Rep.  31^;   Jones,  135;    X     a  Lev.  443;  2  Show,  63. 


(i>  Niiti  N-4ti  tKiii  ^as^rjtcfeifletit  if^ilef  given  in  the  Coni^ 
moii:£l0Mr'i»y  NtMrth^  Wyii&aid^  and  Atkins;  S^rogem. 
tbenJudge^beingfhenof  a  contrary  opinion  :  and  in  the 
Court  offung^s  nench  that  jud^ent' was  reversed'by  the 
opnnOnof  Scroggi;  Joneri  and  Pemberton^  Dolbinbcifig 
of  a  cootfary^^ppinion :  so  that,  upon  the  whole  maHer, 
there  were  f^ur  judges  against  diree,  and  the  judgment  of 
the  three  stands. 
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DEVISE,  the  will,  SO  afi  to  entitle  thfe  married  daughter  to  a  moiety 
BtpubHeaHoH^  of  the  remaining  moiety  of  the  testator^  estate;  et  peri 
Curiam,  the  testator,  by  the  codicil,  confinaed  his  will, 
subject  to  the  articles,  which  conirmation  was  a  republic 
cation  of  bis  will  j  and  as  if  he  had  written  it  OTer  agsin/or. 
had  afterwards,  for  a  Suable  consideration,  assigned  over 
a' moiety  of  his  real  estate  to  his  eldest  daughter,  by  which 
the  moiety  so  disposed  of  did  no  longer  continae  any  part 
of  the  testator's  estate ;  so  that  the  testator  afterwards,  by 
devising  a  moiety  of  bis  real  estate,  must  be  intended  to 
have  meant  the  remaining  moiety  only,  and  to  have  divided 
that  moiety  into  n^oieties '. 

But  as  a  codicil  does  not,  in  republishing,  grre  any  qua- 
lity to  a  will  that  did  not  belong  to  it  previous  to  its  re- 
vocation, its  operation  being  merely  to  set  it  up  again  in 
the  same  state  and  condition  in  which  it  subsisted  from  its 
inception,  except  as  to  making  it  efficient  as  far  as  thi& 
expression  used  therein  will  reach  at  the  time  of  the  re- 
publication; a  devise,  not  properly  executed  at  its  incep- 
tion, will  not  be  helped  by  a  codicil,  although  that  be 
executed  pursuant  to  the  statute  of  frauds.  Thus,  where  a 
testator  devised  his  freehold  lands  to  trustees,  but  the  will 
had  no  witnesses  ;  afterwards  he  made  a  codicil,  which 
was  duly  executed,  and  subscribed  by  four  witnesses,  in 
which  he  recited  the  wiOf  and  it  was  held  liiat  the  will 
--■•  was  nevertheless  void;  for  although  Uiere  were  tiuree  sab- 

scribing  witnesses  to  the  codicil,  yet  that  would  not  sup- 
port' the  will,,  unless  it  had  been  itself  executed  pursuant  to 
the  statute  of  frauds  ^ 

But  we  must  be  careftil  to  distinguish  cases  of  the  above 
sort,  in  which  there  is  a  will  and  a  codicil  taking  eflfect 
as  distinct  iostriunentS)  from  the  case  of  an  entire  instm- 
ment  made  and  executed  at  several  times,  as  to  several 
distinct  parts  of  the  testator's  property,  but  not  attested 

*  Rider r.Wager,2P.Wms.    et  al.  Prec.  Gh.  270;  S.  C. 
329*  9  Vem.  £97 ;  3  Rep.  Ch.  81 . 

*  Attorn^  Gtn*r.  Barnes 


CK.  !•  §   IX,}  CONVBYANCINO.  2/7 

until  tbe  whole  is  completed:;  for,  in  the -latter  case,  the  DEVISE, 
several  parte  will  be  considered  as  one  writing,  making  "^Zlli^^^^" 
together  a  wiU,  ^nd  the  attestation  to  the  latter  part  will 
give  validity  to  the  former,  although  that  alone  relate  to 
land,  and  the^e  is  no  real  devise  in  the  latter  part  of  the 
writing.  Thus  it  was  held^  in  the  case  of  Carleton  r. 
Gfiffin\  that  the  testator's  subscribing  the  sheet  of  paper 
in  the  presence  of  three  witnesses,  and  then  taking  it  in  his 
hand  and  declaring  it  to  he  his  last  will  and  testament  in 
their  presence,  and  their  attesting  and  subscribing  it  in  his 
presence  and  in  the  presence  of  each  other,  was  sufficient 
to  give  validity  to  Ah  whole  writing  within  the  statute  of 
frauds;  the  latter  bequest  not  being  considered  by  the 
testator,  nor  by  the  qourt,  as  a  codicil,  but  as  a  memo- 
randum added  to  his  will,  and  the  whole  constituting  one 
entire  will,  made  at  diffeient  times,  and  attested  agreeably 
to  the  statute  of  frauds* 

A  wiD  may  also  be  republished  by  the  testator's  re- 
peating, respecting  the  instrument,  the  ceremonies  required 
by  the  statute  of  frauds  to  attend  the  publication  of  wills^ . 
and  such  republication  will  supply  a  defect,  for  want  of 
capacity  in  the  testator  to  devise,  as  well  as  an  inability  for 
want  of  a  subject  matter^  upon  which  the  will  may  attach.. 
And  therefore,  if  one  having,  under  age,  made  a  will  of 
land,  duly  executed  according  to  the  statute,  which  is  void 
by  reason  of  his  infancy,  re-execute  it  after  he  come  of  age,  ' 

with  the  circumstances  required  by  the  statute,  this  will 
render  such  a  will  valid '.  But  where  a  man  of  full  age 
declared,  in  the  presence  of  several  witnesses,  that  his  will, 
made  and  duly  published  when  he  was  under  age,  should 
stand,  it  was  held  that  the  will  being  void  by  reason  of 
in&ncy  at  the  time  of  the  first  publication,  was  not  made 
good  by  the  latter  publication,  because  the  will  wanted 

■  Carleton  v.  Griffin,    i        »  Herbert    v.    Turball^  4 
Burr.  549.  Sid.  162.;  1  Keh-fSg. 
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DEvisci  the  circumsfances  required  by  the  statute^  which  nerer 
made  any  retrospect*. 

And  such  new  publication  may  be  made  on  the  same 
day  on  which  an  infant  comes  of  age  ^ ;  for  the  hour  bf  hifi 
birth  is  not  material,  there  being  no  fractioiTSf  days. 

Lastly,  it  is  to  be  observed,  there  is  no  republication  in 
equity  that  is  not  so  in  law,  although  the  inaccuracy  of 
reporters,  who  are  very  apt  to  say  that  a  thing  is  «o  and  so 
in  equity,  tends  to  mislead  the  student,  and  make  him 
imagine  that  there  is  a  distinction  *• 

'  Stawe  Vf  Burton^  Com-  Sid.  162,  pi*  17 ;  1  Keb,58gi 
herb.  84.  pi.  52. 

5^  Herbert  v.    Turball,   1        •  Cowp.  132. 
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PAUT  I.  . 

OF  THE  MODE  IN  WHICH  LANDS  WILL  DESCEND 
ON  THE  DECEASE  OF  THE  OWNER. 


CHAP.  L 

OF  DESCENTS. 

rl AVING  treated  of.  the  seTeval  specieB  of  real  property, 
the  estates  and  interests  which  may  be  had  in  them,  the 
means  by  which  they  may  be  transferred  from  one  person 
to  another^  by  the  act  of  the  party,  together  with  the  seve- 
ral subordinate  incidents  to  each  of  those  heads ;  we  now 
come  to  the  last  subject  of  inquiry  proposed  to  be  con- 
sidered, namely,  the  manner  in  which  they  will  descend 
upon  ihe  owner's  involuatary  derelidian  of  them  by  his 
decease. 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee- 
simple,  is  a  point  of  the  highest  importance ;  and  is  indeed^ 
says  Sir  William  Blackstone  *,  the  principal  object  of  the 
laws  of  real  property  in  England.  All  the  rules  relating 
to  purchases,  whereby  the  legal  course  of  descents  is 
broken  and  altered,  perpetually  refer  to  this  settled  law  of 
inheritance,  as  a  datum  or  first  principle  universally  knowi^ 
^  iipcm  which  their  subsequentl  imitations  are  to  work. 
Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs  of  his  body, 

*  a  Com.  201. 
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is  a  limitation  that  cannot  be  perfectly  understood  Dvithout 
a  preyious  knowledge  of  the  law  of  descents  in  fee-simple. 
Ope  may  well  perceive  that  this  is  an  estate  confined  in  its 
descent  to  such  heirs  only  of  the  donee  as  havte  sprung 
or  shall  spring  from  his  body;  but  who  those  heirs  are, 
whether  all  his  children  both  male  and  female,  or  the  male 
only^  and  (among  the  males)  whether  the  eldest,  youngest, 
other  son  alone,  or  all  the  sons  together,  shall  be  his  heir, 
this  is  a  point  that  we  must  result  back  to  the  standing 
law  of  descents  in  fee-simple  to  \)e  informed  of. 

In  order,  therefore,  to  treat  a  matter  of  this  universal 
consequence  the  more  clearly^  it  will  be  proper  to  inquire 
into, 

t.  What  Persons    are  capable  of  taking  by 
Descent. 

II.  The  Rules  or  Canons  by  which  the  Mode 
of  Descent  is  governed. 

III.  The  Means  by  which  the  original  Course 

of  Descent   may  be  diverted. 

IV.  How  A  Descent  may  be  prevented,  and  the 

Heir  made  to  take  as  Purchaser. 


Mooften. 


I.  What  Persons  are  capable  of  taking  bt 

Descent. 

Generally  speaking,  all  persons  are  capable  of  taking 
lands  by  descent,  according  to  the  rules  of  law,  unless 
disabled  by  sqme  rule  of  national  policy:  these  alone, 
therefore,  need  be  mentioned. 

The  first  descnption  of  persons  usually  mentioned  in  the 
books  as  incapable  of  taking  by  descent,  is  a  monster,  which 
not  having  the  shape 'of  mankind,  but  in  part  bearing  the 
resemblance  of  the  brute  creation,  hath  noinheritable  blood, 
and  cannot  be  heir  to  any  land,  although  brought  forfb  in 
inarriage ;  but,  although  it  hath  deformity  in  any  part  of 


I 

CH.  I.  §!•]  CONVErANCINO.  28l 

its  body,  yet  if  it  hath  hiunan  shape,  at  may  be  heir ».    DESCENTS. 

This  is  a  very  ancient  rule  in  the  law  of  England  ^ ;  and  " 

the  Roman,  law  agrees  with  our  own  in  excluding  siibh 

births  from  successions ' ;  but  yet  accounts  them  children 

in  some  respects,  where  the  parents,  or  at  least  the  father, 

could  reap  any  advantage  .thereby  "*;  (as  the  jtis  trium 

Hberorum,  and  the  like)  esteeming  them  the  misfortuoa 

lather  than  the  fault  of  that  parent.    But  our  law  will  not 

admit  a  bii  th  of  this  kind  to  be  such  an  issue  as  shall 

entitle  the  husband  to  be  te^nant  by  the  curtesy  %: because 

it  is  not  capable  of  inheriting.    And  therefore  if  there  api- 

pears  no  other  heir  than  such  a  prodigious  birth,,  the 

land  nhall  escheat. 

a.  Bastards  are  also  incapable  of  being  heirs.  Bastards,  Baturdi. 
by  our  law,  are  such  children  as  are  not  bom  either  in 
lawful  wedlock,  or  within  a  competent  time  after  its  de« 
termination.  .  Such  are  held  to  be  nulliu$filn,  the  sons,  of 
nobody;  for  the  maxim  of  law.  is,  qui  ex  damnaio  aniM 
ntucunterf  inter  liberos  non  computantur  ^.  Being  thus  the 
Bons  of  nobody,  they  have  no  blood  in  them,  at  least  no 
inheritable  blood ;  consequeqtly,  none  of  the  blood  of  the 
first  purchaser:  and  therefore  if  there  be  no  other  claimant 
than  such  illegitimate  children,  the  land  shall  escheat  to 
the  lord '.  The  civil  law  differs  from  ours  in  this  point, 
and  allows  a  bastard  to  succeed  to  an  inheritance,  if  after 
its  birth  the  mother  was  married  to  the  father  ^ :  and  also, 
if  the  father  had  no  lawful  wife  or  child,  then,  even  if  the 

*  Co.  Lit.  7.  sint  imUiUa  out  tortuaaa,non 

^  Qm  contra  formam  kur  tamen  est  partus  numsirosus, 

mani  generis   conoerso  more  Bract.  I.  1,  c.  6,8cl.  5,tr.  5, 

prtxteantWy  ut  si  mulier  mdn-  c.  30. 

ttfosumvel prodigiosum  eniia        ^  Ff.  1,  5,  14. 

nt,  inter  liberos  non  compur        ^  Ff.50, 135 ;  Jenk.Qent. 

ttntur.     Partus  tamen,  cui  g,  8.63. 

naiura  aKquantulum  addide^        *  Co.  Lit.  29. 

rit  vddiminuerit  ut  si  sex  vel        '  Ibid.  8. 

/tfn/toRf  iio^ifor  digjUos  habue^        s  Finch.  Law,  1 1 7. 

fit,  bene  ddiiet  inter  liberos        ^  Not.  89,  c.  8. 

conmimerari:  et,  si  membra 
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DESCEVTS.  coDCubiae  .was  E&rer  niamed  to  the  father,  yet  die  and 
'***~~"^  lier  bastttid  son  were  admitted  each  to  one-twelfth  of  the 
iuheril^ce  ^^  and  a  bastand  was  IStewUe  capable  of  sac- 
ieeeding  to  the  whole  of  his  mother's  estate^  aldiongh  she 
was- never  marri^  \  the  mother  being  Sufficieiitly  certain, 
Ihoagh  the  father^was  not^.  But  our- law,  in  favour  of 
mamage^  is  much  less  indulgent  to  bastards. 
'  There  is*  indeed  on^  instance^  in  which  onr  law  has 
shown  th^fi  some  little  regard  ;  and  that  is  usually  termed 
the  case  of  bastard  tigrA  and  muHerpuimi,  This  happens 
when  a  man  has  a  bastard  son,  and  afterwards  marries  the 
mother^  and  by  her  has  a  legitimate  -son,  who  in  the  lan- 
guage of  the  law  is  called  a  muUer,  or,  as  Glanvil  ^  ez^ 
presses  it  in  his  Latin^'tis  muUeraius ;  the  woman  before 
aaarriage  being  concubina,  and  afterwards  tnuUer.  Now 
here  the  eldest  son  is  bastard,  or  baMard  eigni,  and  the 
younger  son  is. legitimate,  or muUet puimi.  If  ^entbe 
fittiier  dies,  and  the  .basiard  eigni  enters  upon  his  land,  and 
eajoya  it  to  his  death,  aifd  4ies^  seided  ^i^te&F,  whereby  the 
mhentance  descends 'to  Us  issue;  in  this  case  the  «7iii&r 
puikiif^iaA  fidl  other  heirs,  (though  miners,  'femes  eovert, 
4ir  under  any  incapaoity  whatsoever)  are  t<»taUy  barred  of 
thefar  lighf .  >  And*  ^s,  i.  As  a  pmashment  on  the 
9ttiM&  for  his  negligence,  in' '  net  entering  during  the 
iitMla7tfali(e>^Md  evi<itingh&ai.  2.  Because  the' taw  will 
a^  siliisr  a  man  to  b&  baslardiaed  iifter  his  dea(h,  who 
entered  as  h^ir  and  4i^  seised,  and  so  passed  (or  legiti- 
ipatc^  jua  his  life-tiiM.  ,3.^  Because  the  canon  law  (following 
tbe^irril)  did  allow  suck  bayard  tigiti  to  •  be  legitknate  on 
&e  subsequent  marriage  of  his  mother :  and  therefore  the 
laws  of  England  (tl^ough  they  would  not  ^jimi  .eithec  the 
civfl  or  canon  law  do  rule  the  inh^tanoea  ofc^dns  lumgdioiSD, 
yet)  paid  such  a  r^ardto  a^persbn  thuspecullaily  circum- 

*  Nov.  89,  c.  13.  "lit,  s.  309;   Co.,  lit, 

^  Cod,  ^  67.  a44- 

'  L  7,  c.  1 . 
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tltticed^  that;  after  tke  land  liad.  dssoendad  to  his  isBiie, 
they  would  not  linravel  the  matter  a^dn,  and  airfEsr  htB 
estate  to  be  shaken.  But  this  iniiolgehoe  was  shown 
to  no  other  kind  of  bastard ;  finr^  if  ihe  mother  waa  never 
married  to  the  father,  sudi  bastard  oonld^havcuo  colour- 
able  title  at  all  ^ 

Bat  we  must  observe,  that  in  order  to  bar  the  nmlier 
and  his  issue,  there  must  not  only  be  a  dying  seisBd  (either 
by  a  natural  or  civil  death,  and  that  of  lands'  in  fee-«imple) 
by  the  bastard,  but  also  a  desceptcast ;  and  consequently, 
where  these  two  requisites  do  not  concur,  the  i9h«/f€r.or  his 
issue  may  enter ;  and,  therefore,  if  the  bai^tard  die'  seised 
without  issue,  and  the  lord  efuter  by,  esbheat^  the  muUer  is 
not  barred,  there  being  no  descents  But  ifi  file  bastard 
had  entered,  and  the -imfiiflp  died  widioatf  issue,  butieaving 
his  wife  tmntu,  and  then  the  bastard  had  issue  and  died 
seised,  afker  whose  death  the  posthunKms' issue  ^  the 
muUer  was  bom,  his  right  was  barred/and  he  was  not  per* 
nutted  to'  enter,  aa  there  were  hotii  a  dying  seised  iaad  a 
descent,  and  consequently  the  right  of  the  bastard  eiMab- 
lisbed.  But  had  the  bastard' died  seised:  without?  ksae, 
but  leaving  his  wife  ensem^,  and  then  the  mulkr  had,  en- 
tered^ and  afterwards  the  son  of  the  bastard  had  been 
bom^  such  son  could  not  have  entered  on  the  imifer,  he 
not  being  barred,  there  being  no  descent  cast  when  the 
nudkr  entered.  Fof  though  die  law  gave  the  estkte  to-  the 
issue  of  the  bastard  when  both  these  requisites  coacumd, 
as  a  punishment  for  thefmrJte/s  negUgence,  8tc.  yet  when 
bodi  these'  reqiisitos  did  not  tbtfMr/  liie  iiftue  of  die 
bastant  had  no  tide  at  all  (I ). 

» 

'  lit.  s.  400.  ""  See  Mich.  37  Hen.  4.  pi.  1 . 


(1)  See  Co.  Lit.  344,  a.  and  248,  b;  8  Co.  101,  a  andb; 
Gilb.  Ten.  27  ;  Brooke,  Descent,  41 ;  2  Black.  Com.  248; 
c  15;  Plowd.  ^7  a.  379,  a;  and^^rf,  as  to  the  law  at 
duct  flay  iirith  respect  to  the  posthumous  issue ;. .  for  if  the 
liberality  of  die  times  should  consider  such  issue  asbom, 

it 
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And  as  bastards  cannot  be  heirs  themselTes,  so  neither 
can  they  have  any  heirs  but  those  of  their,  own  bodies. 
For,  as  all  collateral  kindred  consists  in.  being  derived 
from  the  same  common  ancestor,  vtad  as  a  bastard  has.  no 
legal  ancestors,  he  can  have  no  collateral  kindred, .  and 
consequently  can  have  no  legal  heirs  but  such  as  claim^by 
a  lineal  descent  from  himself.  And  therefore  if  a. bastard 
purchases  land  and  dies  seised  thereof  without  issue,  and 
intestate,  the  land  shall  escheat  to  the  lord  of  the  fee  p. 

'3.  Aliens  also  are  incapable  -  of  taking  by  desceDt,-  or 
inheriting',  for  they  are  not  allowed  to  have  any  inherit- 
able blood  in  them^  rather  indeed  upon  a  principle  of  na- 
tional or  civil  policy,  than  upon  reasons  strictly  feodal. 
Though,  if  lands  had  been  suffered  to  fall  into  their  hands 
who  owe  no  allegiance  to  the  crown  of  England,  the  design 
of  introducing  our  feuds,  the  defence,  of  the  kingdom, 
would  have  been  defeated.  Wherefore  if  a  man  leave  no 
other  relations  but  aliens,  his  land  shall  escheat  to.  the  lord. 
As  aliens  cannot  inherit,  so  far  they  are, on  a  level  .with 
bastards ;  but  as  they  ar^  also  disabled  to  hold  by  pur- 
chase', they  are  under  still  greater  disabilities.  And/ais 
they  can  neither  hold  by  purchase,  nor  by  inheritance,  it  is 
almost  superfluous  to  say.  that  they  can  have  no  Jieirs, 
since  they  can  have  nothing  for  an  heir  to  inherit ;  but  so 
it  is  expressly  holden%  because  they  have  not  in  them  any 
inheritable  blood.  And  farther,. if  an  alien  be  made  a 
denizen  by  the  king's  letter  patent,  and  then  purchases 
lands,  (which  the  law  allows  such,  an  one. to  do)  his  son 
born  before  his  denization,  .shall  not. (by  .the  conunon 
law)  inherit  those  lands ;  but  a  son  born  .afterwaids  znayy 
even  though  his  elder  brother  be  living;  for  the  father 


'  Bract.  1.  2,  c.  7 ;    Co. 
Lit.  244. 
*  Co.  lit.  8. 


'  Ibid.  a. 

•  Ibid. ;  I  Lev.  59. 


it  would  perhaps  deem  it  a  sufficient  descent-    Watki 
Desc.  218,    . 
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bef6re  denizatioii,  had  no  inhaitable  blood  to  ciMoiBtnuii-^  I>E$CENTS. 
^toate  to  his  eldest  son ;  but  by  denization  it  acquires  an 
hereditary  quality,  which  will  be  transmitted  to  his  subse^i^ 
qaent  posterity.  Yet^  if  he  had'  been  naturalized  by  act 
of  pailiamenty  such  eldest  son  might  thai  have  inherited  $ 
for  that  cancels'  all  defects,  and  is  allowed  to  have  a  retro* 
speetivef.  energy,  irfuch  simple  denization  has  not  ^ 

Sir  Edward  Coke  also  hdlds  *,  that  if  aa  alien  cometh, 
into  England,  and  there  hath  issue  two  sons,  who  ate 
thereby  naturatbom  subjects,  and>  one  of  them  purchases' 
land,  and  dies,  yet  neither  of  these  brethren  can  be  heir 
ta  the  other ;  for  the  ecmmune  vincuhumj  or  common  stock  of 
their  consanguinity,  is  the  father  ^  and  as  he  bad  no  in* 
heritable  blood  in  him,  he  could  cooununicate  none  to  his 
sans ;  and  when  the  sons  can  by  no  possibility  be  heirs  to. 
the  father,  the  one  of  them  shall  not  be  heir  to  the  other. 
And  this  opinion  of  his  seems  founded  upon  solid  princi*^ 
pies  of  the  ancient  law ;  not  only  from  the  rule  before  cited, 
that  catm  que  droit  inkeriter  ntpere,  droit  inheriter  alfiU ; 
but  also  beea)ise  we  have  seen  that  the  only  feodal  fooBda^ 
tion,  upon  which  newly  purchased  land  can  possibly  de- 
scend to  a  brother,  is  the  supposition  and  fiction  of  law, 
that  it  descended  from'  some  of  his  ancestors  :  but  in  this 
case  as  the  immcfdiate  ancestor  was  an  alien,  from  whom 
it  eould  by  no  possibility  descend,  this  should  destroy  the 
supposition,  and  impede  the  descent,  and  the  land  should 
be  inherited  utfhidum  stnete  nooum ;  that  is,  by  none  but 
the :  fineal  dedcendants  of  the  purchasing  brother ;  and  on 
fiaalure  of  them,  should  escheat  to  the  lord  of  the  fee.    But 
this  opinion  hafh  since  been  overruled  * :  and  it  is  now 
held  for  law,  that  the  sons  of  an  alien,  bom  here,  may  in«^' 
heritito  each  other;  the  descent  from  one  brother  to 
anoftfier  being   an  immediate  descent;  and  reas<)nably. 
eneugh  upon  the  whole ;  for,  as  (in  common  purchases) 

*^  Co^Iit.  lagL  *  1  Ventr,4i3;  1  Lev.69; 

•  1  Inst.  8.    ,  1  Sid,  19a.  -^ 
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ihe^wlioleof  the  Biqypoaediiegieht  froia  indditiite  aiicestfan 
18  but  fietitiDiis,  the  ianr  inay  dv  wqU  suj^posithe  Vequinifte 
ancestor  as  suppose  iht  requisite  descent 
I  It  is  also  enadted,  by  the  statiite  ii  Sl  ts  Will^  3* 'C.  €^ 
that  all  persons,  being 'niedaund-'bbni  kutijeot^  of  thJikkl^ 
may  inherit  and  inake  their  titles  by  descsiit  Arom^any  vt 
their  ancestors,  lineal  or  cblhlteral;  !altheug}i' their  Cadier 
orittothery  or  odier  aDd^sfor/by,.iibm,-tI*<^|fabr.  m^ 
whom  Ihey  derive  their  pedigsees,  were  iborb  oqtr  of  the 
king's  allegiance.    Bali  ioco&Teiiienoes  wieare  afteHrardb 
apprehended,  in  case  persoiis' should  dieidbygiiiii'aiy;tbiie 
capacity  to  inherit,  who  did  not  exist  at  the  deaifli  of  the 
person  last  seised.    As,  if  Francis,  the  elder  brother  of 
John  Stiles,  be  an  alien,  and  Oliver,  the  younger,  be  a 
natund-bom   subject,  upon  John's  dea&  without  istiw, 
his  Iknds  will  descend  to  Oliirer  the  younger  brdtber  i  now, 
if  afterwards  Francis  has  a  child  bom  in  Snghmdy  it  was 
feared  tiiat,  under  the  statotiB  of  King  William^  :tliifriie#- 
bom  child  migfat  defeat  the  estatb^bf  his  imcle'CMiln: 
Wherefore,  it  is  providedby  the  statute  35  GeoJ  ifxu  ^ 
that  no  right  of  inherftance  aball  aooroe  by:  virtue  of  the 
foroier  statute  to  any-pfihfsoiis'whsttAoerer,  uidto  thejr^oe 
in  being;  ind  caipable^totake  as  htinjat  ithb  death  jof'the 
person  last  seised ;' with  an  exceptitni;  however^  to  vAe. 
ease,  whem  lands  skUldeseeBid  .to  •ibe -daughter iofw 
slien ;  wfaidi  descent  shall ^ be  divested*  mishtnsar  of  w 
after-^bom  brother,  ortheinhediaiice.shaltjlodifidacliwilli 
an 'after-bom  sister  or  slstets^  acbordini^.'toidifr  iavaX  rub 
of desceiA;#'by  the'C6adiLeillaiwl    ^  ...... 

4.  By  atteuidef  aUo,^for'  teeasbn  xv.'oihnt  ieloiii^  Ai$ 
blood  of  the  persenf  sittHinteit  is«sO'COivd)>ldp  ev  to  be  Ha^ 
deled  no  longer  inheiitdbde.  But  great  edle  must  be  takeri 
to  dtttnguish'  betivisen  tMs  «peci«irof  esoheai'td  thed0ni$ 
and  forfeiture  of  hnds  to  the^  kHiigi  wUih  byreafanrof 
their  similitude  in  some  circumstances,  and  because  the 
erown  is  'very  freqiiel^dyHhe  immediate  IbM  of  tho^  fbe, 
and  therefore  entitled  to  boi;h,  have  been  often  confchinded 
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to^elben.  F<»fiiitare.  of  'Ian<k^  and  of .  i^ImteTer  ebe  the'  DBsCEim- 
offender  poseessed,  was  Ae  dootrina  of  die  old  Saxon'  _— 
law%  as  a. pari  of  pumshnieiit  for  the  oflbnoe;  and  do€S' 
not  at:  all  relate  to  the  feodal  system,  nor  is  the  conse- 
qaence  of  any  seigniory  or  lordship  pammoaat* :  batbeing^^ 
a  prerogative  vested  in  the  crown,  was  neidier  superceded-' 
nor  diocmiished  by  tte  intradaction  of  the  Normadi  tenures; 
^  frait  and  c<Hiseqiienae  of  which, .  escheat  must  andoitbt- 
edlyrbfe  reokoned,'  Escheat  therefeipe  operates  in  sabor* 
dinatixnt  to  this  more  ancient  and  superior  law  of  for- 
feiture. 

The  doistnne  of  escheat  upon  attainder,  taken  singly, 
is  thia:  that  the  blood  of  the  'tenant,  by  the  commission 
of  any  felony,,  (under .  which  denominatfon  all  treasons 
were  .formeriy  icoBiprifed-^V  ^^  conrupted  and  stained^  and 
thejorigin^iionation:  of  tbe^feud' is' thereby  determined,  it 
being  alufoys  prattled  to  the  vassal^^  on  the  implied  condi- 
tion, of  ihimf  ^vne  je  gie.<serttr.  .  Upon  the  thorou^  demon- 
straSion.of  which igiiiit:by  legal  attainder;  'the  feodal  oove^ 
nant  and  mutual  bond  3of  fealty  esse  *held  to  be  brokto,  the 
estaite  instantlyfeUs : baok>from  the  offender  to  the^tord  of 
the  fee,  ;and  the  -  inhleritable-  quality^  his  blood  is  extfai- 
gmahed  and  blotted  ontfor  evet;^  Itk  thiBi  aitaation  Ae 
lav'of  feodafe  escheat  wcea  brotrght  into  England  at  •the' 
oonquest;  and  in  general  superadded  to -the  ancicintlAw^ 
of  <  forfeibuBB.  .i  In  consequeno^:  of  Mi^bich^  corruption  and' 
diatificlion  of.he^ieditaiy'  UcAid,  the  land  of  all  felons 
wooU  immediately ire^est  in  the'iord,-buttha<r4be'8«iperior 
law  of  forfeiture  interfBDcs^andiateroepts  ittiniis  passtj^er 
inieaseof  treason  for 'eirer;^tn'cafle>iof  lodi^/fetaii^iifor 
oidy  :a;:yeaff  and  a^day;  .after 'wfaicih  time/  it^bes-t^^th^' 
locd  in  a  regular  bourne  of  escheat^,  as  it  would  ha  Ve^done ' 
^  the  heir  of  the  felon,  in  case  the  feodal  tenures  had 

^  LL.  Aelfred,  c,4;   LL.        *  3  Inst.    15;    Stat.  25 
Qmut  c.  64.  Edw;i3,  c.  %^  s.  is. 

*  %  Inst.  64 ;  1  Salk.  85.         ^  2  Inst.  36. 
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DESCENTS,  never  been  introduced.  And  that  this  is  the  trae  opera- 
tion  and  genuine  history  of  escheats  will  most  evidently 
appear  from  this  incident  to  gavelkind  lands,  (which  seems 
to  be  the  old  Saxon  tenure),  that  they  are  in  no  case'  sub* 
ject-to  escheat  for  felony  though  they  are  liable  to  for- 
feiture for  treason^. 

Hitherto  we  have  only  spoken  of  estates  vested  in  the 
offender  at  the  time  of  his  offoice  or  attainder.  And  here 
the  law  of  forfeitnre  stops )  but  the  law  of  escheat  pur- 
sues  the  matter  still  further.  For  the  blood  of  the  tenant 
being  utterly  corrupted  and  extinguished,  it  foQows  not  only 
that  all  that  he  has  now  shall  escheat  from  him,  but  also 
that  he  shall  be  incapable  of  inheriting  any  thing  for  the 
future.  This  may  further  illustrate  the  distinction  between 
forfeiture  and  escheat.  If,  therefore,  a  father  be  seised  b 
fee,  and  the  son  conmiits  treason  and  is  attainted,  and  then 
the  father  dies :  here  the  land  shall  escheat  to  the  lord ; 
because  the  son,  by  the  corruption  of  his  blood,  is  incapable 
to  be  heir,  and  there  can  be  no  other  heir  during  his  life^ 
but  nothing  shall  be  forfeited  to  the  king,  for  the  son 
never  had  any  interest  in  the  lands  to  forfeit'.  In  this 
case  the  escheat  operates,  and  not  the  forfeiture;  but  in 
the  following  instance  the  forfeiture  works,  and  not  the 
escheat.  As,  where  anew  felony  is  created  by  act  of  par- 
liament, and  it  is  provided  (as  is  frequently  tlie  case)  that 
it  shall  not  extend  to  corruption  of  blood :  here  the  lands 
of  the  felon  shall  not  escheat  to  the  lord,  but  yet  the  pro* 
fits  of  them  shall  be  forfeited  to  the  king  for  a  year  and  a 
day,  and  so  long  after  as  the  offender  lives  ^ 

There  is  yet  a  further  consequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  is  this,  that  the 
person  attainted  shall  not  only  be  incapable  himself  of  in» 
heriting,  or  transmitting  his  own  property  by  heirship, 
but  shall  also  obstruct  the  descent  of  lands  or  tenements 

•  Sonmer,    55 j     Wright       *  Co.  Lit.  13. 
Ten.  u8,  '3  Inst.  47. 
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to  his  poBterity,  in  all  cases  where  ihey  are  obliged  to  Bescents. 
derive  their  title  through  him  from  any  remoter  ancestor. 
The  channel,  which  conveyed  the  hereditary  blood  from 
his  ancestors  to  him,  is  not  only  exhausted  for  the  present, 
but  totally  dammed  up  and  rendered  impervious  for  the 
future.  This  is  a  refinement  upon  the  ancient  law  of 
feuds,  which  flowed  that  the  grandson  might  be  heir  to 
his  grandfather,  though  the  son  in  the  intermediate  gene- 
ration was  guilty  of  felony^.  But  by  the  law  of  England, 
a  man's  blood  is  so  universally  corrupted  by  attainder, 
that  his  sons  can  neither  inherit  to  him  nor  to  any  other 
ancestor  ',  at  least  on  the  part  of  their  attainted  father. 

This  corruption  of  blood  cannot  be  absolutdy  removed 
but  by  authority  of  parliament.  The  king  may  excuse  the 
public  punishment  of  an  offender,  but  cannot  abolish  the 
private  right,  which  has  accrued  or  may  accrue  to  indi- 
viduals as  a  consequence  of  the  criminal's  attainder.  He 
may  remit  a  forfeiture  in  which  the  interest  of  the  crown  i» 
alone  concerned ;  but  he  cannot  wipe  away  the  corruptioir 
of  blood;  for  therein  a  third  person  hath  an  interest,  the 
lord  who  claims  by  escheat.  If,  therefore,  a  man  hath  a 
son,  and  is  attainted,  and  afterwards  pardoned  by  the- 
king,  this  son  can  never  inherit  to  his  father,  or  lather's 
ancestors ;  because  his  paternal  blood,  being  once  tho^  . 
roughly  corrupted  by  his  father's  attainder,  must  continue* 
80;  but  if  the  son  had  been  bom  after  the  pardon,  he' 
might  inherit;  because  by  the  pardon  the  father  is  made  a 
new  man,  and  may  convey  new  inheritable  blood  to  his 
afier-bom  children^. 

In  this  there  is,  however,  a  difierence  between  aliens" 
and  persons  attainted.    Of  aliens,  who  could  never  by 
any  possibility  be  heirs,  the  law  takes  no  notice,  and 
therefore  we  have  seen  that  an  alien:  dder  brother  shali 
not  impede  the  descent  to  a  natural-bom  younger  brother.' 

'Van     Leeuwen,    in    2        «  Co.  lit  391. 
Feud.  31.  *»  Ibid.  393. 
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DESCENT^  But  m  at^iad^rs  it  is  otb^rwi^e ;  fox  if  a  man  hatk  ivsue 
a  ^on,  and  i^  attainted  and  aft^nyards  pardonedi  avdihea 
hath  issue  a  second  son,  and  dies ;  here  the  con'iiption  of 
blood  is  not  renxoved  from  the  eldest,  and  thei^re  be 
cannot  be  heir :  neither  can«  the  youngest  be  heir,  for  he 
hath  an  elder  brother  living,  of  whom  the  law  takes  notice, 
a9  he  once  had  a  possibility  of  being  heir;  and  therefore 
the  younger  brother  shall  not  inherit,  but  the  laqd  shall 
escheat  to  the  lord :  though  had  the  elder  died  without 
issue  in  the  Ufe  of  the  father,  the  younger  son  bom  after 
the  pardon  might  well  have  inherit^,  for  he  hath  no  cor^ 
ruption  of  blood  K  So  if  a  man  hath  issue  two  sons,  and 
the  elder,  ijpL  the  life-time  of  the  father,  hath  issaej  and 
then  i^.  attainted  and  executed,  and  aftei^wards  the  iather 
dies,  the  lands  o^  the  father  shi^ll  uot  descend  to  t^ 
youngef  son,  for  the  issue  of  the  elder,  which  had  once  u 
possibility  to  inl^ierit,  shall  impede  the  descent  to  thje 
younger,  and  the  land  shall  escheat  to  the  lord^  Sir 
Edward  Coke  in  this  caa^  allowa  \  that  if  thQ  ancestor  b^ 
alt^njt^  hjp  SQns  bocn  beC^i^  the  attainder  m^y  1^  heiis 
to  each  (^her,  and  diatingi^ishes  it  hpvfk  the  caf^  of  the 
WDfi  q{  an  a^e%  because  in  this  case  the  bV>od  wss  inhe- 
ritable whpn  imparted  to  thep,  from  the  fieijther;  bat  be 
qiakes  a  doubt  (upon  tl^p  principles  beCbre-mentiQned, 
wl^ph  ajce  now  ovjenuled"^)  whether  sona,  bom  after  th^ 
attainder,  can  i^rit  t9  ea/^h  othjer^  ior  they  ne^ver  hadapy 
inheritable  blood  in  them* 

Upon  the  whole  it  appes^s,  that  a  pecson  attaintad  is 
neither  allowed  to  retain  his  former  estatfSj  nor  to  inheot 
any  fUture.  one,  nor  to  transmit  any  inheritance  to  his 
isaue,  either  immediately  from  hunself,  or  if)^iately  thxou^ 
himself  from  any  renjotj^r  an^cestox;  foj^.  his  inheritable 
hjiood,  which  is  nep€;ai|f^y  eithec  to  h9^»  to  ti^  o^  ^ 
traifamt  any  fisgcW  jmf^lty;,  is  hi/o^^i^  aot^  coi^iqjt^d 

*  Co.  lit.  8.  1  Co.  Lit.  8. 

k  Dyer,  48;  •  1  Hale,  P.  C.  357. 
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and  extingmrflied  for  e^er;  th^  eomequence  of  which  is,    descents. 
dmt  estates,  thus  impeded  in  their  decent,  result  back 
and  escheat  to  the  lord. 

This  cotniption  of  blood,  thus  arising  from  jfeodd  prid- 
ciples,  but  perhaps  extendi  further  than  even  those 
principles  wiU  warrant,  has  been  long  looked  upon  as  a 
peculiar  hardship;  because  the  oppressive  parts'  of  the 
feodal  tenures  being  now  in  general  abolished,  it  seefnur 
unreasonable  to  reserve  one  of  their  most  equitable  conse- 
quences, namely,  that  the  children  should  not  onfy  be 
reduced  to  presen  t  poverty,  (which,  however  severe,  i^ 
suiBciently  justified  upon  reasons  of  public  policy),  but 
allso  be  laid  imder  future  difficulties  of  inheritance,  on 
account  of  the  guilt  of  their  ancestors.  And  therefbre  in 
most  (if  not  all)  of  the  new  felonies  created  by  parliament, 
since  the  reign  of  Hen.  8,  it  is  declared  that  tUey  shall 
not  extend  to  any  corruption  of  blood:  and  byth^  statute 
7  Anne^  c.  31,  (the  operation  of  which  is  jiostponed  by 
the  statute  17  Geo.  2,  c.  39),  it  is  enacted,  that,  after  the 
de^th  of  the  late  pretender,  and  his  sons,  no  attainder  for 
treason  shall  extend  to  the  disinheriting  any  heir,  nor  the  ' 
prejudice  of  any  person,  other  than  the  offender  himself: 
which  provisions  have  indeed  carried  the  remedy  further 
than  was  required  by  the  hardship  above  complained  of, 
which  is  only  the  future  obstruction  of  descents,  where  the 
pedigree  happens  to  be  deduced  through  th^  blood  of  an 
attainted  ancestor". 

As  by  the  feodal  law  the  freehold  could  not  be  vacanti  Infanii  en 
or,  as  it  was  termed,  in  abeyance,  there  must  have  been  a  *"*  reaamtreu 
tenaht  who  was  capable  of  fulfilling  the  feodal  duties,  and 
agn^t  whom  the  right  of  others  might  be  maintained. 
An  infant  in  ventre  sa  mere  was  not>  on  these' occasions, 
considered  as  in  esse,  and  consequently  Could  not  be  con- 
sidered as  a  tenant.  On  the!  devolution,  therefore,  of  an 
estate,  th6  then«bom  person  who  was,  at  such  devolution^ 

'  See  a  Blac.  dotf ;  2£6. 
V  2 
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DESCENTS,    entitkd,  (as,  &r  instance,  the  brother  of  the  deceased) 
,  was  permitted  to  succeed;  but  though  the  issue,  while  in 

ventre  9a  mere,  was  not  regarded  as  in  esse,  yet,  (when 
afterwards  bom)  as  it  was  the  person  whom  the  law  would 
have  pointed  out  to  enjoy  the  inheritance  of  his  father, 
had  it  been  in  esse  when  he  died,  and  as  the  reason  for 
the  entry  of  the  uncle  had  now  ceased,  since  the  issue 
became  capable  of  holding  the  hereditaments  descended, 
and  of  fulfiUing  those  duties  by  his  guardian,  such  issue 
was  permitted  to  enter  upon  the  uncle,  and  to  enjoy  the 
estate^ 

But  now  by  the  statute  10  &  11.  Wili«  3,  c/  16,  it  is 
enacted,  that  posthumous  children  shall  be  capable  of 
taking  in  the  same  manner  as  if  bom  in  the  father's  Ufe- 
time. 

And  it  is  now  laid  down,  apparently  as  a  fixed  principle, 
that  a  child  in  ventre  sa  mere  shall  be  considered  as  abso- 
lutely bom' (1). 

""  See  Watk.  Desc*  c.  4.       1  Dumf.  &  East,  633,  634; 
'  Miller  v.  IWner,  1  ves.    and  Watk.  Desc.  212,  n.  (0). 
85,  86;   JZoe  T.  Quartlef, 


(1)  Thestatute  of  10  tc  11  Will.  3,  c.  16,  has  expressly 
provided  for  certain  cases  with  respect  to  remainders;  and 
the  light  in  which  that  statute  has  been  taken,  is  very  fa- 
vourable to  the  posthumous  issue;  inasmuch  tiiat  the  dis- 
tinction mentioned  between  a  remainder's  being  vested  01 
not  vested  in  interest,  before  the  birth  of  such  issue,  seems 
now,  if  not  absolutely,  yet  certainly  in  a  very  ereat  degree, 
'  to  be  done  away ;  such  child  being  tWAsidered  as  existing, 
and  the  remainder  allowed  to  vest  in  him  in  hts  mother's 
womb.  See  2  Blac,  Com.  169,  ch.  11 ;  Co.  Lit.  11,  b, 
note  (4),  and  289,  a,  note  (3);  Watk.  Desc.  213.  But 
with  respect  to  this  statute,  we  may  observe,  that  it  seems 
W  h§  in  favoiir  of  such  posthumous  children  only  who 
take  by  wav  of  remainder,  and  has  nothing  to  do  with 
any.  renaainders  limited  to  o&ers  dependant  upon  their 
birth.  And  as  it  thus  seems  to  relate  only  to  such  post- 
humous children  who  take  the  remainder  over,  so  it  is 
expressly  confined  to  the  limitation  of  a  remainder,  and 

has 
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IL  The  Rules  or  Canons  by  which  the  Moimi 
OF  Descent  is  governed. 

As  the  common  law  doctrine  of  inheritance  depends 
greatly  upon  the  nature  of  kindred^  and  tlie  several  de* 
grees  of  consanguinity,  it  will  be  proper,  previously  to 
entering  upon  this  subject,  to  state  as  briefly  as  possible 
Uie  true  notion  of  this  kindred  or  alliance  in  blood^. 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
these  subjects,  to  be  vinculum  perwnarum  ah  eodem  stipite 
dacendentium,  the  connection  or  relation  of  persons  de- 
scended from  the  same  stock  or  common  ancestor.  This 
consanguinity  is  either  lineal  or  collateral. 

lineal  consanguinity  is  that  which  subsists  between  per- 
sons, of  whom  one  is  descended  in  a  direct  line  from  the 
other,  as  between  John  Stiles  (the  propositus  in  the  table  of 
consanguinity)  and  his  father,  grandfather,  great-grand- 
father, and  so  upwards  in  the  direct  ascending  line ;  or 
between  John  Stiles  and  his  son,  grandson,  great-grand- 
son, and  so  downwards  in  the  direct  descending  line. 
Every  generation,  in  this  lineal  direct  consanguinity^ 
constitutes  a  different  degree,  reckoning  either  upwards 
or  downwards :  the  father  of  John  Stiles  is  related  to  him 

9  See  2  Blac.  Com.  202. 


has  nothing  to  do  with  a  descent.  Tlie  doctrine,  therefore, 
relative  to  a  posthumous  child  taking  by  descent,  remains 
as  at  common  law.  See  Watk.  Desc.  213 ;  Co.  lit.  298,  a, 
liote  (3). 

As  to  the  intermediate  profits  from  the  death  of  the  an«> 
cestor  to  the  birth  of  a  posthumous  heir,  it  seems  that 
such  heir  is  not  entitled  to  them ;  but  they  shall  be  en- 
joyed by  the  person  seised  of  the  estate  for  tine  time  being, 
to  his  own  use ;  as  if  the  uncle  enters  on  the  death  of  the 
father,  and  afterwards  a  son  be  bom,  the  uncle  shall  be 
entitled  to  the  profits  from  the  time  of  the  fiitber's  death 
to  the  birth  of  the  son.  See  Co.  lit  11,  b,  note  (4);  see 
also  3  Wils.  546 ;  3  Atk.  203. 

u  3 
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DKSCENl^.  in  the  first  degree,  and  so  likewise  is  his  son ;  his  grandsire 
and  grandson  in  the  second;  his  great-grandsire  and 
great-grandson  in  the  third.  This  is  the  only  natural  way 
of  reckoning  the  degrees  in  the  direct  line,  and  therefore 
universally  obtains,  as  well  in  the  civil  %  and  canon  %  as 
in  the  common  law  \ 

The  doctrine  of  lineal  ponsanguinity  is  sufficiently  plain 
and  obvious ;  but  it  is. at  the  first  view  astonishing  to  con- 
sider the  number  of  lineal  ancestors  which  every  man  has, 
within  no  very  great  number  of  degrees;  and  so  many 
different  bloods?  is  a  man  said  to  contain  in  his  veins,  as 
he  hath  linesj  ancestors.  Of  these  he  hath  two  in  the  first 
ascending  degree,  his  own  p^enta ;  he  hath  four  in  the 
second,  the  pjarents  of  his  father  and  the  parents  of  his 
mother;  he  hath  eight  in  the  third,  the  parents  of  his  two 
graqdfathers  and  two  grandmothers ;  and  by  the  same  rule 
of  progression,  he  l^ath  an  hundred  and  twenty-eight  in 
the  sey.enth ;  a  thousand  and  twenty-four  in  the  tenth ;  and 
at  the  twentieth  degree,  or  the  distance  of  twenty  gene- 
rations, every  man  hath  above  a  million  of  ancestors,  as 
common  arithmetic  will  demonstrate*.  This  lineal  con- 
SAQguinity,  we  may  observe,  ftjls  strictly  within  the  defi- 
nitioQ  of  vinculum  persanflrum  ab  eodem  9tipite  descendeniium  \ 
since  lineal  relations  are  such  as  descend  one  from  the  other, 
and  both  of  course  from  the  same  common  ancestor. 

Collateral  kindred  answers  to  the  same  description: 
collateral  relations  agreeing  with  the  lineal  in  this,  tha 
th^y  descend  from  the  same  stock  or  ancestor;  but  differ- 
i;»g  i^  this,  that  they  did  not  descend  one  from  the  other. 
Collateral  kinsmen  are  such  then  as  lineally  spring  from 
one  and  the  ^ame  ancestor,  who  is  the  stirpes,  or  root,  the 
stirpes,  trunk,  oj  commpn  stock,  from  whence  these  re- 
lations are  branched  out.  As  if  John  Stiles  had  two  sonf^ 
who  have  each  a  numerous  issue ;  both  these  issues  am 

'  Ef.  38, 10, 10,  •  Ibid- 12. 

'  DecretaL  1<.  4^  tit  14.  *  S^  %  Blac.  Com.  S03, 

Co.  lit.  23.  Md  nptes  th^e. 
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line&Hy  descended  from  John  StSes  as  their  common   descents. 
tncestor  j  and  they  hte  collateral  kinsmen  to  etich  others  "" 

bec^ifue  they  are  all  descended  from  this  common  anceiritor^ 
and  all  have  a  portion  of  his  blood  in  their  veins^  which 
denominated  Ihem  consangainebs. 

We  most  be  carefiil  to  remember,  that  the  very  being  of 
collateral  sai^tiinity  consists  of  this  descent  from  onef  and 
tb^  same  common  toc^^tor.    Tlius  Titiiis  and  his.  brdther 
are  relut^;  ^hy?  because  both  are  derived  from  one 
fkther :   TUius  and  his  first  cousin  are  related ;  why?  be- 
cmise   both  descend  ii^m  iJife  same  grandfather ;    and 
hffl  second  cousin's  claim  to  consslnguinity  is  this,  tiiat 
^bB^y  both  shre  derifr^d  fh>m  one  tod  fli^  staie  great^grand- 
fkther.   in  shoi^i  ad  cddny  ancestors  a^  a  man  has,  so  many 
common  stocks  he  has,  from  which  collateral  kinsmen  may 
be  derived.    And  as  we  are  taught  by  holy  Writ,  that  there 
is  one  couple  of  ancestors  belonging  to  us  all,  from  whom 
the  WhOte  race  of  mankind  is  descended,  th6  obvioliGT  and 
undeniable  cbnsequ^nfce  is,  that  all  men  are  in  some  degree 
related  to  each  other.    Foi^,  iVideed,  if  We  only  suppose 
each  couple  of  our  ancestor  to  have  left,  one  wi^  another, 
twa  children ;  qxlS  each  of  those  childt^n  ota  an  average  t6 
have  left'  two  more ;  (and,  without  siich  a  supposition,  the 
beuamt  species  must  be  daily  diminis&ihg)  we  shall  find 
that  ail  of  Qs  have  now  Subsisting  neai^  iwo  hundred  and 
seventy  niillions  of  kindred  in  th\^  fifteendt  degree;  at  the 
BBont  dicfeance  ftt>m  the  several  coihmoh  ancestors  ak 
oditaelvea  ate;  besides  tliose  that  are  one  or  two  descent^ 
nearer  to  or'  faithei*  ttom  tfa^  commi^ti  stock,  who  m^y 
amoiaU  to'  as  matky  more.    And,  if  this  calculatioh  ^ould 
a^ear  incoaipatiM^  with  i!tte  number  of  ihhabf^nts  dn  tllfb 
riffthv  it'  is  beeaUscf,  by  ihtenliarriltgeii  limoilgihe  ^eVersA 
deaoendtals  fMrn*  tins'  siftn\^  ahcefatbr,    a  hmidred'  ot  a 
aammtm^drn'ot  cdhsAMghiiiify  xttay"  be  coAUtMitdi  ih 
ottfe  fwim\>  or  hk  mny  B^^  i^iJBa^  td  as'  i'  Uuiiflrfed^or  a 
.  thousand  difierent  ways. 

^  4 
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« 

DKSCBNTS.        The  method  of  computing  these  degrees  in  the  canon 
'^"""*"""*"    law,  which  our  law  has  adopted,  is  as  follows :  We  begin 

at  the  common  ancestor,  and  reckon  downwards ;  and  in 
whatsoever  degree  the  two  persons^  or  the  most  remote  of 
them,  is  distant  from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  related  to  each  other*    Thus, 
Titius  and  his  brother'  are  related  in  the  first  degree ;  for 
from  the  father  to  each  of  them  is  counted  only  one; 
Titius  and  his  nephew  are  related  in  the  second  degree; 
for  the  nephew  is  two  degrees  removed  from  the  common 
ancestors;  viz.  his  own  grandfiBither,.  the  father  of  Titius. 
Or,  (to  give  a  more  illustrious  instance  from  our  English 
annals  0  king  Henry  the  Seventh^  who  slew  Richard  the 
Third  in  the  battle  of  Bosworth,  was  related  to  that  prince 
in  the  fifth  degree.    Let  the  prapasUus,  therefore,  in  the 
Table    of  Consanguinity  represent   king   Richard    the 
Third,  and  the  class  marked  (e)   king  Henry  the  SeventL 
[Now  their  common  stock  or  ancestor  was  king  Edward 
the  Third,  the  abavu$  in  the  same  table;  from  him  to 
Edmond  duke  of  York,  the  proavus,  is  one  degree ;  to 
Richard  earl  of  Cambridge*  the  opus,  two ;  to  Richard 
duke  of  York,  the  paier,  three ;  to  king  Richard  the  Third, 
ihe propositus,  four;  and  from  king  Edward  the  Third  to 
John  of  Gaunt  (a),  is  one  degree;  to  John  earl  of  Somer- 
set (fi),  two;   to  John  duke  of  Somerset  (c),  three;  to 
Margaret  countess  of  Richmond  (d),  four;  to  king  Henry 
the  Seventh  (e),  five.    Which  last-mentioned  prince,  being 
the  farthest  removed  from  the  common  stock,  gives  the 
denomination  to  the  degree  of  kindred  in  the  canon  and 
municipal  law.    Though  according  to  the  computation  of 
the  civilians,  (who  count  upwards,  firom  either  of  the 
persons  related,  to  the  common  stock,  and  then  downwards 
jsgain  to  the  other;  reckoning  a  degree  for  each  peraon 
both  ascending  and  descending),  th^^e  two  princes  were 
related  in  the  ninth  degree ;  for  firom  king  Richard  die 

>  S^e  Tables  L  II.  annexed.       ^  See  9  Blac.  Com.  307« 
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third  to  Richard  dnke  of  York  is  one  degree ;  to  Kicfaard    descents. 
earl  of  Cambridge,  two;  to  Edmond  duke  of  York,  three;  — — — 
to  king  Edward  the  Third,  the  common  ancestor,  four; 
to  John  of  Gaunt,  fiye;  to  John  earl  of  Somerset,  six ;  to 
John  duke  of  Somerset,  seven;  to  Margaret  countess  of 
Richmond,  eight ;  to  king  Henry  the  Seventh,  nine^ 

The  nature  and  degrees  of  kindred  being  thus  in  some 
measure  explained,  we  may  proceed  to  notice  the  several 
rules  or  canons  of  inheritance,  according  to  which  estates 
are  transmitted  from  the  ancestor  to  the  heir,  at  the  same 
time  remarking  their  original  and  progress,  the  reasons 
upon  which  they  are  founded,  and  in  some  cases  their 
agreement  with  the  laws  of  other  nations  (i). 

• 

I.  The  first  rule  is,  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised  tn 
infimlum ;  but  shall  never  lineally  ascend.  To  explain  the 
more  clearly  both  this  and  the  subsequent  rules,  it  must 
first  be  observed,  that  by  law  no  inheritance  can  vest,  nor 
can  any  person  be  the  complete  heir  of  another,  till  the 
ancestor  is  previously  dead.  Nemo  est  hares  viventis. 
Before  that  time  the  person  who  is  next  in  the  line  of 
succession  is  called  an  heir  apparent,  or  heir  presumptive. 
Heirs  apparent  are  such,,  whose  right  of  inheritance  is 
indefeasible,  provided  they  outlive  the  ancestor,  as  the 
eldest  son  or  his  issue  who  must  by  the  course  of  the  com- 
mon law  be  heir  to  the  fiatther  whenever  he  happens  to  die. 
Heirs  presumptive  are  such  who,*  if  the  ancestor  should 

"  '  -  ^      .  _ — 1. . — 

(i)  See  2  Black.  Com.  208,  whence  the  student  will  per- 
ceive the  rules  and  explanations  here  given,  are  extracted, 
as  the  most  familiar  source  from  which  any  material  assist- 
ance could  be  derived.  For  various  other  parts  of  the  pre- 
sent subject,  particularly  that  which  treats  of  the  seisin  of 
an  ancestor,  the  author  acknowledges  himself  to  be  in- 
debted to  ihe  learned  and  valuable  Essay  on  the  I^T^.^^ 
Descents  by  Mr.  Waikins,  to  whose  industry  and  abiUties 
the  author  has  frequently  had  occasion  to  offer  hk  ac^* 
knowledgments  in  the  course  of  the  present  undertaking. 
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0S8C£NlSi.  happen  to  die  immediately,  would  in  the  preiient  cinsum- 
stances  of  things  be  his  heir;  but  whose  right  of  in- 
heritance may  be  defeated  by  the  contidgenciy  of  some 
nearer  heir  b^ng  bom ;  as  a  broths  or  nephdw,  whose 
presumptive  succession  may  be  destroyed  by  the  birth  of 
a  child;  or  a  daughter,  whose  present  hopes  may  be 
hereafter  cut  off  by  the  birth  of  a  son.  Nay,  even  if  the 
estate  hath  descended,  by  the  death  of  the  owner  to  sveli 
brother,  or  nephewi  or  daughter  ;•  in  the  former  oases,  the 
estate  shall  be  divested  and  taken  away  by  the  birth  of  a 
posthumous  child ;  and,  in  the  latter,  it  shaB  alsa  be  totailj 
divested  by  the  birth  of  a  podthudioiis  child  ^ 

We  must  also  remdmber,  that  no  peh^on  can  be  property 
such  an  ancestor,  as  that  an  inheritance  of  lands  or  tene- 
iMnts  eao  be  derived  fiMA  him,  unled»  he  hath  had  actnal 
eei§ift  of  such  landd,  either  by  his  own  entry,  or  by  the 
posGfeMon  of  his  own  or  his  ancestor^?  le^s^e  for  years,  or 
by  n^ceivktg  rent  finom  a  le^ee  off  tiie  fSreehoM  ■:  or  unless 
he  hai£hhftd  whait  is  equivalent  to  dorporeal  s.ei8in  in  here- 
dikamefits'  that  aire  incorporeal ;  such  as  the  receipt  of  ren^ 
a  pieeentalion  to  the  ckurch  in  case  of  an  advowson  \  mi 
and  the  Kke.  But  he  shall  not  be^  accouAte«F  ait  ^xdei^lr, 
wfta  hatk  had  only  a  bare  right  or  tide  to  entef  or  be 
otherwicre  seised.  And  iSkrtfore  ?/&'  the  caiBes",  wfaic&  will 
Yte  mentiotted  in:  die'  prei^ent  chaptfey,  tit^  upon  the'  snp- 
poriticm^  tharf;  tlirdedet!^  ^whoisl!  inherilSaeny^is  nOVfc&iiil- 
ed>  was  the!  hurt  ptUMn  actij^y  seitted  th^eof.  For  the 
ftiw'  requfrett'  tftin  notoriety*  df  poWfessibn,  a^  eviifettto^  that 
^he  ancestor  had  that  property  in  himself,  which  is*  now  to 
be  tmnsmittBd  to  hkr^  hurir.  Whidi  noteri^  halhi  itc- 
ceeded  in  the  plMse  df  the  ancient  ftcfdaP  inVea^titurt; 
whereby,,  while  feuds  were  preearious^.  the  vassal  on  the 
desnant  o{  lamds^was^fdnMHly/aiimftMdttDithe  lofdfs  cMit 
(a^is^stai  tUe-pmtttesi  in>  Stf6«llftid)^€Md^tltiBtt  fbd^ii^  His 

*BcoutitI}esoenty^;vand^       *  Co.  IdU  154  sad^se^ 
seaDoct,  and.Stud.  1  Dial,    Watk  Seac.  30,  j^ 
c.  7 ;.  Co«  Ut.  i4«  ^  CorLiti  ii» 
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seisio,  in  the  nature  of  a  renewal  of  his  ancestor's  grant,  DBSG6N1B. 
in  the  presence  of  the  feodal  peers ;  till  at  length,  when 
tjbe  right  of  succession  became  indefeaaiblei  an  entry  on 
any  part  of  the  lands  within  the  county  (which,  if  disputed, 
was  afterwards  to  be  iried  by  those  peers)  or  other  no- 
torious possession,  was  admitted  as  equivalent  to  the 
formal  grant  of  seisin,  and  m^ide  the  tenant  capable  of 
transmitting  his  estate  by  descent.  The  seisin,  therefore, 
of  any  person,  tl^us  understood,  makes  him  the  root  or 
stock  from  which  ^1  future  inheritance  by  right  of  blood 
must  be  derived ;  which  is  very  briefly  expressed  in  this 
nuLxim,  seUinafacU  slipitem  ^  (i). 

The  seisin  of  the  ancestor  being  so  essential  a  basis. of 
descents,  it  will  be  proper  to  inquire  shortly  what  is  deemi^ 
a  sufficient  seisin  of  the  ancestor,  to  enable  him  to  trans- 
mit his  estate  by  descent.     This  may  be  considereci^ 

1.  Where  such  aijicestor  takes  the  estate  by  purchase,  and 

2.  Where  he  takes  by  descent  from  Ais.  ancestor. 

Where  a  person  takes  imipediately  by  purchase,  and  the  Seisin  of  the 
hereditaments  purchas,ed  ar^  cojcporeal,  he  generally,  and  he^VkMbjpu^ 
indeed  always,  if  the  instrun^ent  by  which  they  are^  con«  <^''*^* 
veyed  is  founded  upoQ  koiM  principles,  at  tibue  same  time 
acquires  or  receives  the  corporeal  seJMn  or  possesaion. 
If  they  are  incorporeal  hereditigooients,  and  ei^eciaUy  if 
they  are  rever^pns  0:1^  ];emw]^ex9»  of  which;  W.  aiU(jh  «pr- 
porealseifiiA  C9A  he  had,  then  the  ^^ff^vf^  thenei;Pi»  wbeth^ 
iti  be  v^ted.  i^L  p«^a^8iq%  or  in  iitf erest  only^^.  w  merely 
<^.¥^og!S^k  ^  fi^i^.  Q^  settled  in.  such  pnn^a3er  at.tlm 
tiif)^  of  ^xlf}k',  f  uTQhw?;  mAe.\   But,,  whether  the  here* 
ditameQts  puj^phi^d  %  corgoreal.  qj:  incorporeal,  or  in 
po8S€|a8)pXi  QX  reyisrsip;^,  yet, .  Qii.«g«h.  pmschaae.  being;  Qonjb- 

*  Flel*  1. 6,  o»9,  Sk  ».         *  See  Wtitk.  Deso.  9,  et  seq. . 

(1)  See  of  the  necf^i^^iityj  of  an  actu^i^ejbiip  of  the  anf^toc 
to  give  title  by  descent ;  how  it  qoay  be.  obtained*  .<Uld  how 
defeated  by  endowment,  8cg.  Watk.  Desc.  ch.  1. 
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DESCENTS,    pleted,  and  the  property  in  them  being  transferred,  such 
""  '       purchaser  immediately  becomes  the  stock  of  desoent;  and 

the  hereditaments  so  purchased  become  transmissible  to 
his  own  heirs  *.  And  a  remainder  of  inheritance^  whether 
vested  or  contingent,  is  transmissible  to  the  heirs  of  the 
person  to  whom  it  is  limited',  equally  with  an  estate  which 
is  vested  in  possession.  For  it  matters  not  whether  there 
be  or  be  not  a  capacity  in  such  remainder  of  vesting 
in  possession,  if  the  possession  were  to  become  vacant; 
(for  in  either  of  these  cases  it  shall  be  descendible ;)  but  if 
a  remainder  be  limited  so  as  to  be  contingent  as  to  the 
person  to  whom  it  is  limited,  here,  while  there  is  a  want  of 
capacity  in  such  person  to  receive  it,  during  such  contin- 
gency, the  remainder  cannot  possibly  be  inheritable ;  for 
as  there  is  no  person  who  can  take,  there  is  no  person 
from  whom  it  can  be  derived  ^.  So  also  with  respect  to 
executory  devises :  if,  or  so  soon  as,  there  is  a  peraon 
capable  of  taking  the  expectant  fee,  should  the  anterior 
one  happen  to  determine ;  then,  or  so  soon,  it  is  so  hx 
vested  or  fixed  in  such  person  as  to  become  transmisable 
to  his  heirs  in  a  regular  course  of  descent  ^.  So,  likewise, 
as  to  mere  possibilities ;  they  aire  descendible  to  the  heirs 
of  the  persons  entitled  to  them,  in  the  same  manner  as 
remainders  or  executory  devises  '• 

And  therefore,  in  the  case  of  a  purchaser,  the  question 
is,  whether  the  property  intended  to  be  conveyed,  limited 
or  transferred,  was  legally  vested  or  fixed  in  such  pur- 
chaser ;  or  whether  he  was  ever  capable  of  taking  such 
' .  future  interest  during  the  continuance  of  the  particular 
estate  or  anterior  fee,  should  it  chance  to  have  determined 
or  fidlen ;  and  not  whether  he  ever  had  the  corporeal  pos- 

«  W&tk..  Desc.  10.  *  See  Watk.  Desc  13. 

'  See  Hoeksofny.  Rawson,        ^  Watk.  Desc.  13;  and 

1  Ves.  47 ;  Peck  v.  Parrot,  authorities  there  cited,  n.  (0) 
Ibid.  237;   Exelv.  Waflace,  and(|i). 

2  Ibid,  iig;  CJumncey  i^ah        ^  Ibid. 
V.  Graydm,  tf  al»y  2  Atk. 

621. 
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86SBioa  of  tho^e  .which  are  corporeal,  or  what  is  equal  to    descent^. 

corporeal  possession  in  incorporeal  hereditaments,  (as  re-  " — 

ceipt  of  rent,  presentation  to  adrowson,  &c«)  For,  in 
many  cases,  if  such  property  be  fixed  by  purchase,  though 
the  ancestor  so  purchasing  had  never  gained  any  actual 
seisin  in  fact^,  yet  his  heir  may  inherit. 

Again,  with  respect  to  copyholds ;  if  a  surrender  be  made 
to  the  use  of  A,  in  fee,  and  A.  die  before  admittance,  yet 
the  heir  of  A.  shall  be  admitted ;  and  upon  such  his  ad^ 
mission,  he  shall  be  in  by  descent  from  the  surrender  to 
which  the  admittance  relates  ^  So  also,  in  the  case  of  an 
exchange ;  if  both  parties  die  before  either  enter,  the  ex- 
change is  void :  but  if  one  enter,  and  the  other  die  before 
entry,  yet  his  heir  may  enter,  and  shall  be  in  by  de« 
scent*.  So,  in  case  of  a  devise  to  A.  in  fee,  and  A.  die  after 
the  devisor,  without  having  ever  made  any  actual  entry 
himself;  yet  his  heir  may  enter,  and  shall  take  by  descent  °, 
though  the  devisee  had  but  a  seisin  in  law^.  So  also,  on  a 
devise  by  custom  before  the  statutes  of  Hen.  8,  the  heir  of 
the  devisee  might  have  had  a  writ  of  ex  gram  querula,  if  the 
devisee  had  died  after  the  devisor,  and  before  entry  '• 

Also,  if  a  person  takes  a  remainder  at  the  time  of  its 
creation,  otherwise  than  by  way  of  use  or  devise,  the  seisin 
is  delivered  to  the  particular  tenant  of  the  freehold;  which 
seisin  shall  enure  and  give  effect  to  all  the  remainders 
limited  thereon^.  And  in  case  a  remainder  be  limited  by 
way  of  use  or  by  devise',  the  remainders  so  limited,  be- 

*  Geary  y»  BearcroftfCwC"  ■  See  Hulm  v.  Haylock, 

ter,  67 ;  Watk.  Desc.  15, 18,  Cro.  Car.  200, 

52.  ^  SeeCo.  Lit  iii,a.240, 

'  See  Vau^an  d.  Atkins  b ;  3  BL  Com.  168,  c.  10; 

V.  Atkins,  5  fiurrow.  2786 ;  Watk.  Desc.  33. 

and  see  Gilb.  Ten.  288 ;  Ben-  p  Ibid. ;  F.N.  B.  199, 200. 
son  V.  Scott f  Carthew,  275 ;  .      ^  See  Lit.  s.  60, 450;  see 

1  Watk.  Copyh.  103;  Ibid,  also  1  Vent.  260-1 ;  and  2 

Desc.  32.  Bl.  Com.  167,  c.  11. 

■  See  Ibid.;  Perk.  s.  285,  '  Watk,  Desc.  7. 
286;  and  1  Rep.  98,b. 
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DESCENTS,  come  equally  trandmissible  td  tbe  hem  at  th6  devisee,  or 
cesttii  que  UH.  And  it  is  ib^  (Bfenie  with  respect  to  eireontory 
devises,  coBlingeiicieiK  and  possibilities*. 

In  the  case  ftlso  of  cr^ditftble  intereBts,  if  the  ancestor 
executes  articles  of  ptifcluM,  and  dies  before  such  pur- 
chase be  completed)  a  coUft  of  equity  will  compel  sueh 
completion  in  favour  of  ibe  h^eii^  of  th6  purchaser;  the 
vendor  being  consiideved  as  a  trustee  for  the  vendee  ^  and 
the  estate  shall,  in  the  contesftpktion  of  such  court,  be 
deemed  in  such  purchaser  from  tlye  time  of  the  execdfioii 
of  the  articles,  so  as  to  be  capable  of  being  deviled  by 
such  ancestor,  or  inheritable  by  his  heir  (i).  thiis,  vit  case 
the  ancestor  takes  by  purchase,  bd  iMy  be^  capsule  of 
of  transmitting  tbe  propepCy  so  fak^  to  bis  dtrn  heini, 
Without  any  actual  possession  in  binlyseif  ^  btit  ^  the  an- 
ces<K>r  hwnself  f^kes  by  descent,  it  is  sdbt^ltMy  necestoj, 
in  oMer  tb  mdce  hkft  the  stock  ch-  t^emiMti  from  whom  the 
descent  should  now  mn',  and  ^6  enable  him  tb  fransimt 
such  hereditaments  to  hi^  own  heivs',  th^t  he  acquit  an 
actual  seisin  of  such'  alt  af  e  eo'r^otleat,  or  what  is  eqtiiVBlent 
thereto,  in  such  as  are  indorporeaP ;  or  that  he  etert  some 

'  See  auth.  Watk.  Desc.  Oilb.Ten.  12;  Co.Iili  n,b. 
4,  122.  1^1  a.  40^  a.  239,  b;  Wa^. 

*'  See  2  Blac.  Com,  209;    l)esc.  36,  n.  (/). 


{X)  See  GreenhiU  v.  Gremhilt  et  al.  Priced.  Chaac.  320 ; 
Potter  V.  Potter,  1  Ves.  437 ;  Hinton  v.  HintoUj  2  Ves. 
631 ;  Shep.  Touchst.  429,  note  (2),  edit,  of  1791;  Long- 
ford V.  Pit,  2  P.  Wms.  629 ;  Gfeen  v.  Smith:  1  Atk.  572 ; 
But  we  must  not  confound  these  equitable  interests  with 
estates  at  common  law ;  for  such  an  interest  as  mentioned 
above,  is  incapable  of  an  actual  seisin.  Ft  is  stated  from 
its  analogy  to  the  cases  preceding  it,  and  not  as  furkiishing 
a  rule  for  common  law  estates.  Tor  on  the  completion  of 
the  a^eemtetit  by  conveyance  to  the  heir,  such  heir  would 
undoubtedly  take'  by  purchase  at  common  law;  however 
he  may  ht  considered  as  bdng  in  by  a  court  of  eouitv. 
See  Watk.  Descent,  ch:  1 . 5 ;  Goodrtght  d.  Jiston  v.  netk 
etal.  Dougl.  771. 
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act  of  ownership  over  such  as  are  in  rerersion  or  remainder  descents. 
expectant  upon  an  estate  of  freehold.  For  otherwise 
they  shall  descend,  not  tp  his  heirs,  (as  snch,)  tmt  to  those 
who  shall  be  able  to  show  themselyes  the  right  heirs  of 
lack  first  purchaser,  without  any  regard  to  any  interme- 
diate person  who  was  never  in  the  actual  possession  of 
f  aoh  hereditament. 

immediately,  then,  on  the  death  of  the  ancestor,  (whe* 
ther  such  ancestor  had  taken  by  descent  or  by  purchase,) 
or  the  intermediate  person  to  whom  the  estate  deToWed, 
(whether  such  person  had  an  actual  seisin  or  not),  the  law 
casts  the  estate  upon  the  heir*.  And  as  he  has  thus  the 
right,  it  gives  him  also  a  presumed  possession  or  seisin; 
(estates  in  possession  are  here  spoken  of) :  on  the  death 
of  the  ancestor,  as  the  possession  woukl  be  otherwise  va- 
cant, the  law  supposes  or  presumes  it  to  be  in  the  heir,  and 
this  prssumptive  possession  or  seisin  is  what  is  termed  a 
possession  or  seisin  in  law.  And  we  must  be  careful  to 
remark,  that  this  possession  or  seisin  in  law  in  the  heir, 
is,  as  we  have  stated  it,  no  more  than  supposed  or  pre- 
sumed; for  if  there  be  an  actual  possession  or  seisin, 
either  by  right  or  by  wrong,  in  any  other  person,  such  ac- 
tual possession  or  seisin  rebuts  the  pMsumption  or  seisin 
in  the  heir*.  But  if,  on  the  dealli  of  such  ancestor,  the 
hereditaments  descending  were  in  lease  for  years,  then 
the  poasesj^on  of  the  lessee  for  years  gives,  not  a  seisin 
01  possession  in  law,  but  a  seisin  or  possession  in  deed 
to  such  heir^'. 

If  such  hereditaments  were  leased  or  limited  for  life,  or 
in  tail,  so  th.a^  an  estate  of  freehold,  was  created,  then  the 

"  See  a  Bbc  Com.  201,    Newman  v.  Newman,  3  Wils. 
c.  14;  ^Ilnd.  168,  c.  10;    596. 


Cok  iiU  15»  b.  237,  ay  b ;  '  See  QUb.  Ten«  23 ;  4 

see  4  Ckx  58,  a,  b.  casei  Rep*  58,  ay  b ;    Co.    lat^ 

of  SmUen ;    Oilb.  Ten.  1%  366,  b,  note  (1),  977^  a. 

see  ako  SumoadM.v.  Cud^  ^  See|NMl. 
more,   Carthew,    260;  and 
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DESCENTS,  seisin  or  possession  in  deed  is  in  such  particnlar  tenant. 
And  tbongh  a  person  is  said  to  be  seised  of  such  rererBion 
or  remainder  thus  expectant  upon  an  estate  of  freehold, 
and  such  seisin  is  often  styled  a  seisin  in  law;  yet  by  the 
seisin  of  such  reversioner  or  remainder*man  is  meant,  in 
reality,  no  more  than  that  such  reversioner  continues,  or 
that  such  remainder-man  is  placed,  in  the  tenancy,  and 
that  the  property  is  fixed  in  him.  The  particular  estates 
and  the  reversion  or  remainders  over,  form,  inlaw,  but  one 
estate ;  and,  consequently,  by  delivering  the  possession  to 
the  person  first  taking,  it  extends  to  all.  AU,  therefore, 
may  be  said  to  be  seised,  as  they  are  all  placed  in  the  " 
tenancy,  and  as  the  property  is  fixed  in  all*  (i). . 

Bui  although  the  seisin  (tf  the  heir  on  the  death  of  his 
ancestor  is  primA  facie  presumed,  yet  if,  on  the  death  of 
the  ancestor,  a  stranger  enters  before  the  heir,  and,  in  legal 
language,  abates,  then  ihe  actual  possession  of  the  abator, 

*  See  Watk.  Desc.  277,  et  seq. 

,  (1)  We  also  say  that  a  remainder  is  vested,  bywhichy 
we  only  mean  that  it  is  fixed  in  him,  and  not  contingent 
The  term  vested,  is  allusive  to  the  improper  investiture  of 
antiquity,  which  required  a  subsequent  actual  seisin  to 
complete  it;  and  it  is  so  used,  from  the  analogy  such  fix- 
ture of  property  in  the  remainder-man  bears  to  that  of  the 
person  so  invested,  and  not  from  any  absolute  propriety  of 
expression.  Thus,  improper  investiture  appears  to  have 
been  an  inchoate  form  of  delivering  seisin,  and  required,  v 
we  have  said,  an  actual  livery  to  complete  the  transfer;  and 
to  have  arisen  from  a  particular  mode  of  such  livery,  that 
of  investing  the  tenant,  or  clothinghim  with  a  robe  or  vest 
See  SuUivan,  1.  vi.  p.  59,  &c. ;  2  JBI.  Com.  366.  Tlie  vest- 
ing, therefore,  of  an  estate,  was  originally  and  pioperiy 
applicable  to  that  of  the  particular  tenant,  (or  tenant  in  pos- 
s  sion),  to  whom  the  actual  seisin  was  given,  since  it  was 
clearly  no  other  than  a  symbolical  livery.  When  we  speak, 
then,  of  a  seisin  in  deed,  or  in  law,  it  is  aOusive  to  the 
actual  possessions  f  the  premises;  and  not  wifli  reference 
to  the  interest  of  the  reversioner  or  remainder-man,  or 
their  being  placed  in  the  tenancy. 


1 
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« 

though  by  wrong,  shall  rebut  the  seisin  or  possession  in  law.    DlfiCENTs. 
of  the  heir*.    So,  had  the  ancestor  himself  been  disseised, 
and  died  before  a  subsequent  entry,  the  actual  seisin  would 
be  in  such  a  disseisee,  and  the  heir  had  but  a  r^ht. 

But  although  the  estate  descending  to  the  heir  be  soffir 
cieatly  vested  in  him  before  his  own  actual  entry  or  seisin^ 
as  to  many  purposes  ^  yet  it  is  absolutely  and  indispen- 
sably requisite  that  he  be  actually  seised  of  the  heredita- 
ments so  descended,  in  order  to  make  himself  the  stock  of 
descent  or  termmiiSf  and  make  such  hereditaments  trans- 
missible to  his  own  heirs.  For  if  he  die  before  entry  or  - 
other  actual  seisin  or  possession  obtained,  the  brother  of 
the  half-blood  shall  succeed  to  the  inheritance,  in  exclu- 
sion of  the  sister  of  the  whole '^;  as  the  person  now  claim- 
ing must  make  himself  heir  to  him  who  was  last  actually 
seised  by  entry,  receipt  of  rent,  presentation  to  advowson, 
&c  or  to  the  original  purchaser  or  mesne  grantor,  a^  the  , 
case  may  require ''• 

The  most  common  and  direct  method  of  obtaining  an  How  •eisin  to. 
actual  seisin,  when  hereditaments  descend  to  a  person,  ^  ^*^^ 
and  such  hereditaments  are  of  a  corporeal  nature,  is  to 
make  an  actual  entry,  which  must  be  of  some  part  of  the 
lands  in  each  county  where  the  lands  are.  situated ;  and  in 
order  to  constitute  a  legal  entry,  the  person  so  entering, 
must  enter  with  that  intent,  and  express  his  intent  to  be 
such%  or  manifest  such  intention  by  some  overt  act^  fov 
otherwise  there  cannot  be  that  notoriety  of  possession 
which  the  law  so  justly  requires  in  cases  of  this  nature* 

But  it  is  not  absolutely  necessary  that  the  possession  be 
gained  by  the  actual  entry  of  the  very  person  to  whom  the 
lands  descend :  it  may  be  gained  by  the  entry  or  posses- 

■  Co.  Lit.  277,  a ;  Plowd.  *  Watk.  Desc.  [42]. 

137,  b.  *  See  Robins.  Inherit.  33, 

^  See  Watk.  Desc.  [40].  note  (t) ;    Plow.  Com.  92 ; 

«  NonjuSf  sed  seisinajjficit  Co.  lit.  245,  b.  368,  a. 
itipitem ;   see  2  Blac.  Uom. 
228,312. 
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WSCESm.  sion,  of  he  guardian  or  lord  of  the  infant  heir  ^ ;  or  by  the 
"  possession  of  the  ancestor's  lessee  for  years,  tenant  l^ 
ikgk,  8tatute*merchant  or  statate-staple^.  So  if  a 
stranger  enter  into  the  lands  of  an  infant  and  take  the 
profits,  he  shall  be  consideredi  both  at  law  and  in  equty, 
as  entering  as  guardian,  and  he  shall  be  accountable  ss 
such  ^ ;  and  this,  though  the  heir  dies  before  tiie  day  of 
payment  of  rent^.  And  as  the  possession  of  the  lessee 
for  years  or  at  will  is  dial  of  the  lessor^,  so  it  seems  that 
the  heir  may  make  such  leases  for  years  or  at  will  before 
Us  wn  entry,  and  so  acquire  an  actual  seisin  by  them ; 
for  it  appears  upon  the  whole,  pretty  clear,  that  the  pos- 
session in  law  only  of  the  heir  is  sufficient  to  enable  him 
to  make  such  leases,  without  any  actual  entry  by  himsdf ; 
as  where  the  lands  descend  to  such  heir,  and  his  possession 
be  unrebutted  by  the  actual  seisin  of  any  other  person ; 
but  if  another  abates,  so  as  to  rebut  such  presumed  or  legal 
seisin,  the  heir  having  now  neither  a  seisin  in  law  or  deed, 
and  consequently  no  possession  at  all,  cannot  possibly  be 
able  to  make  any  leases  of  such  lands  '• 

So  if  a  remainder  be  limited  on  an  estate  for  years,  the 
possession  of  the  particular  tenant  is  the  possession  of  the 
remainder-man  ". 

'  Dyer, 291-2,  pi. 69;  Co.  ^  Ibid.;  and  see  3  Wife. 

lit.  15,  a,  note  (4);   29,  a,  516-528;  Buller'sN.  P.  104; 

note  (3) ;  3  Co.  42,  a ;  9  also  1  Wils.  1 76,  and  Bre- 

Ibid,  ]  06,  a ;  and  see  Neto^  diman*s  case,    6  Co.  57,  a. 

man  v.  Neioman,    3  Wils.  59  a;  Co.  Lit.  290,  b,  note 

516-  (!)•  330,  b,  note(i). 

«  Co.  Lit,   15,  a.  243, a;  *  SeePlowd.87,i37,i4S; 

3C0. 42,a;  Kitch,  109,  b;  Shep.    Touch.   269;    Btr- 

^  ISaimore  v.  Graves,  1  Vent,  rington    v.     Parknwrsi,    2 

261.  Strange,    1086;    and    see 

*  See  Co.  lit.  89,  a,  b;  Gilb.Ten.  159-60;  Watt 
Morgan  v.  Morgan,  1  Atk.  Base.  [51]. 

489 ;   Dormer  v.  Forteseue,  "  See  (of  freeholds)  lit 

3  Ml.  130.  sec.  60 }  and  Co.  lit  49^  a, 

*  See  Moore,  1 86,  ea.27a ;  b.  2^,  b,  note  (2) ;  a  Blac. 
Co.  Lit.  15,  a;  and  3  Atk.  .Cam.  167,  eh.  11. 

469- 
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Actudi  eeifiin  may  also  be  gained  by  the  possession  of  a  DESCENTS, 
tenant  by  copy  of  coiut-roU,  whether  such  tenant  be  for  — '— ^— -^ 
years,  life,  or  in  fee  '.  For  copyholds  were  originally,  and 
yet  are  in  the  eye  of  the  law,  only  tenancies  at  wiU ;  the 
freehold  remaining  in  the  lord  ^ :  and  of  copyholds  there 
fiiay  be  a  pcmesmjreiris  before  admission  ^.  For  it  is  the 
entry  and  not  the  ftdmiltance  which  makes  a  po$$esnofrar 
iris  of  copyholds  ">. 

So  the  entry  of  one  coparcener,  joint-tenant  or  tenant 
in  common^  is  sufficient  to  xaikepossetsiofratrit  in  the 
Others  who  did  not  enter,  to  the  exclusion  of  the  halfi" 
blood '(1).    So  the  possession  of  one  is  the  possession 

^  See  9  Rep.  105,  b.  106,  '  Smales  v.  Dale,    Hob, 

a.  120;  S.  C.  Moore,  868,  pi. 

^  See  3  Levlnz,  94 ;  GKlb.  1201 ;-  and  siee  Hemley  v. 

Ten. 360 ;  4  Co.  22,  a;  Co.  Brice,  Moore, 546,  0^.729; 

Copyh.  sec.  14 ;  Tracts,  1 1 ;  see  also  Ballard  v.  Baaard, 

and  see  Stephenson  v.  Hill,  Dyer,    128,    pi.    58;      see 

3  Burr.  1273-9.  further,  1  LordRaym.  6?i  ; 

p  DYer,29i,pl.69;  JZtfere  Fisher   v.    Wigg,   Co.   lit. 

V.  Malster,   Cro.  Car.  41 1 ;  373,    b ;     g    Surr.    2607  > 

Clarke  v.  Penyfather,  4  Co.  Faireclaim   d.    Empsom    t. 

22,  b;  Brawn*fi  case.  Ibid.  Shakleton^  Jenk.  Cent.  42, 

23*  b ;  Gilb.  Ten.  159.  ?!•  79« 

^  See   Fox  v.  Smith,    1 
Freem.  45. 


• 

(r)  If  there  are  .  several  coparceners,  and  one  only  pre* 
sent  to  an  advowson,  it  will  not  put  th&  others  out  of  posses- 
sion ;  but  the  possession  of  one,  by  her  cl^rk,  shall  be  the 
possession  of  ail ;  so  that  the  others  may  bring  a  jriMire 
ttnptdit.  Dyer,  259,  pi.  20 ;  2  Inst.  365 ;  F.  N.  B.  34 ; 
Go.  Lit.  343^  a.  And  such  ikbo  seems  the  law  as  to  joint- 
tenants.  2  Inst  365;  Co.  lit.  i86|  b.  But  see  contra, 
Bro.  Quart  Impi  52 ;  F.  N.  B.  35  W.  Yet  the  hiw  and  the 
reason  of  the  ming  seem  in  their  favour.  And  it  is  said 
to  be  the  same  as  to  tenants  in  common.  See  i  Ander.  63; 
but  quart  as  to  this;  and  see  17  Yin.  405^  Presentm. 
(K.  c.)  pi.  !2  i  «nd  Bro.  Prestf^.  at  EgUse,  pi.  1 ;  Watk. 
Desc.  S47- 
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DESCENTS,  ot  the  Other  to  several  others  purposes'.  Bnt  the  entry 
'  of  one  will  not  vest  the  estate  and  possession  in  the  others, 

if  it  would  be  for  their  disadvantage  *. 

So  the  entry  of  a  younger  brother  or  sister^  (although 
they  are  but  of  the  half-blood,)  is  the  possession  of  the 
eldest  brother,  or  other  sisters  ".  And  it  seems  that  such 
entry  will  make  possessio  frairis  vel  saroris  in  the  heir  at 
law,  even  though  it  be  to  the  exclusion  of  the  very  person 
who  enters  *. 

And  as  a  possession  may,  in  many  cases,  be  gained  by 
the  entry  of  an  indifferent  person  in  his  name,  and  to  his 
use,  who  has  right,  and  this  often  by  mere  oral  authority, 
and  sometimes  without  any  expressed  authority  at  all  (i) ; 

•  See  GUb.  Ten.  28,  29 ;        "  See  GUbert's  Ten.  28, 
Lit.  s.  398 ;  Co.  Lit.  243,  b.  158  ;  Lit.  sec.  369 ;  Co.  Lit 
373,  b ;     Smale   v.    jDa/e,  242,  a,  b ;  Plowd.  306,  a. 
Hob.  120 ;  Robins.  Gravelk.        ^  See  Jenk.  Cent.  242,  pi. 
113.  25 ;  Ibid.  42,  pi.  79 ;  Plowd. 

*  Brooke,  Coparcen.    i;  306. 
Fmche*s  L.  118-119;    Co. 

Lit.  253,  b. 


(1)  Thus  an  husband  may  desire  any  person  who  lives 
near  where  the  lands  lie,  to  enter  in  the  name  of  himself 
and  wife ;  and  the  entry  of  such  person  will,  it  seems,  be 
sufficient  to  entitle  the  husband  to  his  curtesy.  Peri^iDs, 
8.  464,  470 ;  and  see  Prest.  on  Estates,  485.  So  if  a 
person  enter,  without  any  previous  authority,  in  the  name 
of  him  who  should  enter  for  condition  orok^i,  it  will 
vest  the  estate  in  him  to  whom  it  was  limited  on  the  breach 
of  such  condition,  so  as  to  maintain  an  ejectment,  if  it 
be  assented  to  before  the  day  of  the  demise  laid  in  the 
declaration.  See  also  Fitchett  v.  Adams,  2  Strange,  1 1 28-9 ; 
and  Curties  v.  Wolversttm,  Crp.  Jac.  56.  So  a  stranger  may 
enter,  and  it  shall  avoid  a  fine^  though  levied  with  procla- 
mations, if  the  entry,  be  by  precedent  command,  or 
be  afterwards  assented  to ;  but  not  otherwise.  1  Cruise, 
307.  So  if  a  persion  enter  for  a  forfeiture  in  the  name  of 
him  in  reversion,  though  without  express  authority.  See 
2  Strange,  1 1 28-9 ;  and  Co.  Lit  245,  a.  So,  generally,  if 
a  person  enter  in  the   name  of  him   who  has    right, 

even 
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60  it  seems  that  even  the  entry  of  a  person  propeily  de-   PESCENT& 
poted  will  be  sufficient  to  give  an  actual  seisin,  and  make  ' 

a  pouemo  Jratris  in  him  by  whom  he  is  so  deputed '. 
But  we  may  observe,  that  possessio  fratris  is  not  much 
&youred^(i);  and  a  stricter  seisin  is  requisite  to  make 
rach  possessso  fratris  than  even  to  maintain  a  writ  of 

right*  (2)- 
If  an  elder  brother  suffer  a  recovery,  and  die,  and  no 

execution  be  served,  it  will  not  make  a  possessio  fratris  in 

him  to  cause  the  sister  to  inherit,  to  the  exclusion  of  the 

half-blood ;  for  till  execution  served,  the  recovery  does 

not  operate*. 

If  the  hereditanients  claimed  be  incorporeal,  it  is  requi* 

site,,  in  order  to  give  seisin  of  them  to  the  heir,  so  as  to 

make  him  the  stock  of  descent,  that  he  actually  receive 

the  rent,  present  to  the  advowson,  8cc.  ^  (3),  unless  such 

*  See  Lit  8.432 ;  Co.  lit.  Moody,  1  Ves.  177;    Ctw- 

357,b.258,a;  Cmbet^BCBBe,  per  v.  Cotoper,  9  P.  Wms. 

9  Co.  76 ;  GUb.  Ten.  37 ;  735-6. 
Plowd.  93 ;  1  Cru.  307.  •  See  Co.  lit  a8i,  a. 

y  Per  Qould  and  Black-        *  See  Walk.  Desc.  18,  n 

stone-,  Justices,  3  Wils.  520.  (jp)  [607]. 
See  De  Grey  v.  Richardson,        ^  See    Co.    lit.   15,    b ; 

3  Atk.  471 ;  Cuuninghamr.  Sdtch.  109. 


even  though  it  be  without  a  precedent  command  or  sub- 
sequent assent,  and  whether  he  who  has  right  be  an 
infant  or  of  fuU  age,  it  shall  vest  the  freehold  in  hiiH  who 
has  such  right.    Perk.  s.  48 ;  Co,  lit  245,  a.  251,  a« 

(1)  And  note,  it  is  always  intended  or  presumed  that 
a  person  claiming  is  of  the  whole-blood,  till  the  contrary 
be  ^own.    Kitcn.  925,  a ;  and  Plowd.  77,  a« 

(a)  Mr.  Robinson,  however,  conceives  that,  in  all  cases, 
where  the  heir  exercises  any  act  of  dominion  over  the  in- 
heritance, X9L&  by  rejpairing  houses,  fences,  file,  or  by 
receiving  rents)  it  will  amount  to  an  actual  entrv*  Law  of 
Inheritances  in  Fee-simple,  &c.  33,  note  (t),  en.  4,  cites 
1  Leon.  265,  and  Co.  Lit.  15. 

(3)  And  it  was  said  by  the  Master  of  the  Rolls  (Sir 
Joseph  Jekyl,  in  the  case  of  Penville  v.  Luscomb,  (Mosley's 

z  3  Rep. 
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DESCENTS.    a(}vowsony  8cc*  be  appendant  or  appurtenant  to  a  manor, 

8ic.  of  which  he  has  already  obtained  an  actual  seisin, 

'  For  though  a  seisin  in  law  in  incorporeal  hereditaments 
will|  in  some  cases,  entitle  an  husband  to  his  curtesy,  yet 
it  will  not  be  sufficient  to  turn  the  descent,  but  an  actual 
seisin  must  bie  acquired. 

But  if  an  advowson  be  appendant  or  appurtenant  to  a 
manor,  then  actual  seisin  of  the  manor  will  (as  before 
hinted)  give  actual  seisin  also  of  such  advowson  as  its 
appendancy  ^.  But  if  a  person  be  disseised  of  a  manor  to 
which  an  advowson  is  appendant,  he  may,  notwithatand- 
ing,  present  to  the  advowson  before  he  regain  the  seisin  of 
the  manor  *'.  And  as  seisin  of  the  principal  is  seisin  of  the 
accessory,  so  the  recovery  of  or  remitter  to  the  principal 
is  the  recovery  of  or  remitter  to  the  accessory  also,  but  not 
i  converso  ®.  And  therefore  if  another,  durinjg  such  disseisin, 
usurp  auch  presentation,  yet,  on  his  remitter  to  the  manor, 
such  usurpation  is  purged,  and  he  shall  be  admitted  to  the 
advowson  also '.  But  though  recoviery  of  the  principal 
wiU  restore  him  to  the  seisin  of  the  accessory,  yet  the  ex- 
ercising any  act  over  the  accessory  will  not  give  him  seisin 

^  See  Co.  lit.  i£,b,  note  loii-ia ;    Player  v.  Crouch 

(i).  29,  a,  note  (4).  49,  a.  et  aL  Moore,  90,  pi.  223. 
333>  ^-  349>  t-  363>  b ;  Gilb.        *  See  Co.  Lit.  1 22,  b.307,a. 

Ten.  18;   Cham,  Camb.  v.  333  b. 
Walgrave,  Hobart,   126-7;        *^SeeCo.Lit.  1^51,1^.152,8, 

See  Newman  v.  Holdimfast,  n.  (3) ;  and  Ibid.  1 5,  a,  n.  (5.) 
1    Strange,    54 ;      Ufex  v.        ^  See  Bpr  v,  Bp.  of  Ches- 

Episc.  Landaffj  2  Strange,  /er,  1  Lord  Raym.  302. 


Rep.  temp.  Kin^,  72)  that,  in  order  to  make  a 
ftmim  of  an  equity  of  redemption  on  a  mortgage  in  fee, 
th«  elder  brother  should  have  brought  his .  bill  against  the 
mortgagee,  or  the  mortgagee  should  have  paid  him  the 
rents  and  profits.  And  therefore,  where  the  father  made  a 
mortgage  in  fee,  and  died  after  forfeiture,  leaving  a  son  and 
a  daughter  by  one  wife,  and  a  son  by  another,  and  the 
e^d^t  son  diqd  without  bringing  his  bill,  hi$  Honor  de- 
er^ the  equity  of  redemption  to  the  youqgei  brother* 


CH.I.  §11.]  CONTSYAMCINO.  3I 1 

of  the  prmcipal ;  and,  conBequently^  if  it.  be  disseised  of    dSSONTSL 

a  manor  to  which  an  advowson  is  appendant,  and  dies  """"" ^ 

before  recovery,  leaving  a  son  and  a  daughter  by  one 
vaUre,  and  a  son  by  another,  the  eldest  son'  present  to 
the  advowson,  but  before  he  recover  the  manor  die,  after 
whose  death  the  younger  son  enter  into  the  manor  as  the 
BOW  heir  of  his  father,  he  shall  be  entitled  also  to  the  ad  vow-> 
son,  (subject  to  his  brother's  clerk  ^  and  the  presentation 
of  his  elder  brother  shall  not  sever  such  advowson  from 
the  manor,  so  as  to  render  it  an  advowson  in  gross ;  nor, 
consequently,  make  Kfo$MemofratrU  to  cause  the  sister  to 
inherit ;  but  the  younger  son,  on  recovering  the  manor,  . 
shall  recover  also  such  advowson  as  its  accessory  ^  (i). 

If  the  hereditaments  descending  be  in  reversion  or  re- 
mainder expectant  upon  an  estate  of  freehold,  the  heir 
may  obtain  what  will  be  equivalent  to  an  actual  seisin  of 
them,  so  as  to  turn  the  descent,  and  cause  a  posse$sioJratris, 
by  gxanting  them  over  for  life  or  in  tail.  But  of  this  more 
will  be  said  in  a  future  chapter. 

But  although  a  person  have  obtained  an  actual  seisin  How  an  Mtuai 
of  lands.  Sec  he  may  again  be  ousted  of  the  freehold  by  ^tfiwitdL^  ^ 
the  wrongfiil  act  of  another  individual  *,  and  this  is  termed 
A  DISSEISIN.  By  such  disseisin,  the  actual  possession  is 
in  the  disseisor,  and  the  disseisee  has  but  a  right.  But 
such  right  would  regularly  descend  to  his  heir  at  law  in  the 
same  manner  as  if  clothed  with  the  possession :  bi^,  if  the 
disseisee  had  died,  and  the  right  descended  to  his  heir, 

«  See  Co.  lit  333,  b.  *  See  Tmflor  d.  Atkim  v. 

^  See  Ibid,  dg,  a,  n.  (4).  Horde  ei  di.    i  Burr.   107'; 

3o6^K  3#7,  a.  349,  b.  363 ;  Ciowp.  701 ;  S.  C.  Co.  Lit. 

apd    see   ibid.    151,   152;  i^^a;  3Blae.C0m.  i6q. 
3  Wils.  526,  527. 


(1)  At  to  the  methods  of  gaining  seiaiii  of  rents  and 
servscee^.ses  BeMfs^ case,  4  Co.  8, 9 ;  Co.  lit.  68,  a.  1^ a. 
31A  • ;.  Lit  sec  336 ;  J«^-  C«nt  184,  pi.  14 ;  Breimim 
V.  Ur^mley,  Cro.  Jac.  142,  pi.  2O4 

^  4 
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TXESCEXTS.  and  such  heir  had  died  also,  leaving  a  brother  of  thelmlf  and 
'  a  sister  of  the  whole  blood,  and  without  having  ever  reco- 
vered the  possession  of  the  premises,  the  brother  of  the 
half-blood  would  succeed  to  the  inheritance,  and  not  the 
sister  of  the  whole ;  for  such  heir  having  had  only  a  right, 
and  no  actual  possession  or  seisin,  he  could  not  have 
turned  the  descent :  so  that,  on  his  death,  the  person 
should  succeed. who  could  make  himself  heir,  not  to  such 
heir  of  the  disseisee,  but  to  the  disseisee  himself,  he  being 
the  person  who  was  last  actually  seised.  For,  though  the 
disseisin  deprived  him  of  the  actual  possession  or  seisin, 
yet  it  only  related  to  the  time  of  such  disseisin  made,  and 
would  not  have  relation  to  any  prior  event;  so  that,  as  he 
was  once  actually  seised,  that  actual  seisin  shall  not  be 
ab  tni/io  defeated,  but  the  pedigree  shall  run,  and  the  claim 
be  made  from  him,  as  being  so  seised  ^.  : 

But  the  actual  seisin, or  possession  of  him  who  has  suc- 
ceeded to  an  inheritance  may  nevertheless,  in  certain 
events,  be  absolutely  and  ab  initio  destroyed,  so  as  to  hare 
relation  to  the  estate  of  a  precedent  possessor,  and  utterly 
defeat  the  seisin  or  possession  of  the  person  so  seised; 
and  this  is  by  the  endowment  of  the  widow  of  such  pre- 
cedent possessor.  For  by  the  endowment  of  such  widow, 
(for  instance,  the  mother  of  the  heir,)  she  is  in  from  her 
husband,  and  not  from  the  heir ;  and  her  estate  is,  as  it 
were,  the  continuance  of  that  of  her  husband.  So  that 
during  her  possession  (i)  of  the  third  part  of  such  kmdsas 
her  dower,  the  heir  can  have  no  actual  seisin  of  such 

* 

third  so  as  to  make  n,  possessiofratris.  So  that  if  the  elder 
brother  enters,  and  then  endows  his  mother,  and  dies,  the 
brother  of  the  half-blood  shall  have  the  third  so  given  in 

*  Watk.  Desc.  [65]. 

(1)  The  freehold  is  not  in  the  widow  till  she  enter  into 
the  lands  assigned,  or  the  seisin  be  actually  delivered  by 
the  sheriff;  See  Co.  Lit.  32,  b.  37,  a,  n.  (i) ;  Hale's  MSS»; 
Lit.  s.  393. 
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dower  '•    So,  where  therei  v^e  grandfitther,  father  and  son,    descents. 
and  the  grandfather  dies ;  the  fiither  dies,  (either  before 
or  after  entry,)  and  the  son  enters  and  endows  his  grand- 
mother, his  and  his  father's  seisin  is  destroyed  (and  if 
there  had  been  twenty  descents,  alienations  or  disseisins,  ^ 
they  would  all  be  defeated),  and  the  son  has  only  a  rever- 
sion on  an  estate  of  freehold,  as  has  been  said ;  for  by  the 
endowment  of  the  grandmother,  every  mesne  estate  was  . 
defeated  (1). 

But  we  must  be  careful  to  recollect,  that  it  is  the  posses-  * 
sioQ  of  the  widow  of  such  third,  as  her  dower  ^i),  that  thus  * 
defeats'  the  seisin  of  the  heir,  because  she  being  then  in, 
as  from  her  husband,  her  estate  is,  as  it  were,  thd^  con-. 

# 

tinuance  of  his ;  but  if  she  possesses  it  in  any  other  manner 
than  as  her  dower,  the  seisin  of  the  heir  will  not  be  there- 
by destroyed ;  as  if,  after  the  death  of  her  husband  (3),  and 

'  Co.  Lit.  15,  a.  31,  a.  240,  a.  241,  a;  Lit.  s.  39. 

(1)  Yet  this  shall  not  defeat  the  estate  of  a  bastard 
eigne ;  and  therefore,  if  the  bastard  die  seised,  and  his 
issue  endow  the  widow  of  the  bastard,  or  the  widow  of  the 
bastard's. father,  yet  the  estate  in  dower  shall  not  have  re- 
lation so  as  to  defeat  the  estate  of  the  issue  as  to  such 
third ;  for  the  dying  seised  of  the  bastai'd,  and  the  descent 
to  his  issue,  established  his  title  to  the  whole;  and,  being 
once  fixed  in  the  issue,  the  law  will  not  permit  it  to  be  u- 
terwards  defeated,  or  the  legitimacy  of  me  bastard  called 
in  question  after  his  decease.  8  Co.  101,  b ;  Co.  Lit.  244, 
a;  and  see  Pride  v.  E.  of  Bath  and  MotUague,  1  Salk.  120 ; 
Ciilb.  Ten.  29, 8cc. ;  and  Watk.  n.  xxvi. 

(2)  And  note,  that  if  the  heir  assigns  dower  of  lands  of 
which  the  husband  was  seised,  but  of  which  the  wife  was 
notdowable,  yet  she  is  tenant  in  dower  of  the  lands  as- 
signed. Finch,  L.  b.  1,  c.  3,  p.  36;  Co.  lit.  34,  b,  note 
(9) ;  Hale's  MSS.  So,  if  the  widow  be  endowed,  and  af- 
terwards exchanges  with  the  heir  for  other  lands,  yet  she 
is  tenant  in  dower  of  the  lands  so  taken  in  exchange,  and 
shall  be  in  of  them  by  her  husband.  Hale's  M^S.  as 
above. 

(3)  For,  if  she  accepts  such  lease  during  the  life  of  the 
husband,  it  will  be*  no  bar  of  her  dower ;  as,  while  he  is 

living, 
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DMO&NTSb  before  endowment,  she  accepts  a  leaae  tar'  life  or'yean  of 
the  heir " :  for,  in  such  case,  she  is  in  of  her  own  estate, 
which  can  have  no  relation  to  that  of  her  husband,  so  as 
to  coalesce  with,  and  constitute  a  continoaiiceof  his  estate* 
And  as  the  heir  had  gained  an  actual  seisin  of  the  whole, 
these  estates  (for  life  or  years)  are  portiovs  of  his  inte- 
rest^ and  not  derived  from  an  interest  which  was  anterior 
or  paramount  to  his  own ;  so  that  hia  sewn  will  n/^t  be 
thereby  defeated,  but  the  person  claiming  on  his  death 
must  make  himself  heir  to  him,,  as  of  the  person  last 
seised  ^ 

Thus,  by  the  endowment  of  the  widow  of  a  precedmt 
possessor,  when  the  heir  takes  the  hereditaments  by  de- 
scent, will  the  seisux  of  such  heir  be  defeated:  curtesy  will 
not  admit  of  any  mesne  seisin  at  aU%  otherwise  the  conse* 
quences  of  it,  as  to  this  point,  would  have  been  the 
same,  it  being  equally  an  estate  of  freehold,  and  taking 
effect,  in  reality,  as  dower  does  by  relation,  before  any 
interest  be  vested  in  the  heir  '.  The  law  does  not  cast  the 
possession  of  the  estate  in  dower  (L  e.  of  dower  at  common 
law,  for  with  respect  to  Ireerbench  of  copyholds  it  is  other- 
wise^) on  the  widow'  (i);  nev  can  she  enter  withoeA 


"  Perkins,  Dower,  s.350;  Inst  154;  (Hlb.  Ten.  173; 

F.  N.  B.  149,  (E);  Kitch.  2  Blac.  Com.  197;  Watk. 

iGo.  Desc.  [81 .] 

"  S^e  fturdier  on  this  sub-  '  Ibid, 

jeot,  Watk.  Desc.  8g.  "^  See  Howard  r.  Bartktt, 

<>  See  Paine^^  case,  8  Co.  Hob.  181;  Vaugfian  d:  At- 

35,  a,  b ;  lit.  s.  394 ;  Co.  kins  v.  Atkim,  sBisrr:  3787. 

lit,  ag,  b.  30,  a.  241,  b;  a  '  See  GUb.  Ten.  ft6. 


Hvin^,  she  can  have  only  a  tide  to  dower,  and  no^  an  im« 
mediate  right  Beside,  she  being  under  coverture,  her 
acceptance  is  not  conclusive,  but  waivable  after  hia  death. 
See  Jenk.  I5i  i6»  pK  27 ;  Watk.  Desc.  [69]. 

(1)  But  it  should  seem,  that  if  the  custom  be  that  the 
widow  shall  have  a  portion  only,  as  the  half  or  third, 
(see  Co.  lit  33,  b ;  ^itch.  105)  and  not  the  whok  of  a 

copyhold. 


I 


* 

sflngnmentby  theaberiflr,  or  the  agreementof  tbe&ft]j'(t»).;  DSacEKiB. 
80  that,  in  this  case,  the  heir  may  first  enter  and  acquiie  '^' 
idsin ;  but  the  law  vest  Ae  eatateSy  by  ourtei^y  in  the  hns- 
bandy  without  aay  asaignmenty  and  e^en  without  entry,  i£ 
the  wife  were  ahready  in  posaession  %  but  not  otherwise, 
immediately  on  issae  had ;  by  which  circumstanoe  he  be* 
comes  tenant  inUiate^  though  his  estate  is  not  consuBunatft 
till  the  death  of  the  wife"*;  so  that  diere  bang  no  chasm 
Of  intemisaion  from  the  death  of  the  wife,  to  the  posses-i 
aioD  of  the  hosband,  as  there  is,  in  the  case  of  dower,  b^ 
tweea  the  desfth  of  the  hosband  and  the  possession  of  the 
widow,  no  mesne  seisin  can  here  take  place.  Beside,  the 
tenant  by  the  curtesy  holds  immediatd^  of  the  lord^  and  ift 
tenant  to  him* ;  wheveaa  the  dowager  hdds  of  the  heir  ^, 
and  is  attendant  on  such  heir  fbr  the  third  of  the  services  *• 
But  though  the  seisin  of  the  heir  may  be  defeated,  as 
we  have  observed,  yet  where  the  seisin  of  an  inheritance 

'  See  lit  8.  43 ;  Co.  Lit  *  2  Inst  301 ;  2  Com- 126 ; 

32,  b.  34,  b.  37,  a,  b ;  Plowd.  Paine's  case,  8  Co.  36,  a.    • 

529  ;  2  Blac.  Com.  135.  ^  Co.  Lit.  31,  b.  241,  a, 

'  See  2  Blac.  Com.  127 ;  n.  (i) ;    2  Blac.  Com*  135, 

2  Inst  154.  136. 

"^  SeeDoct.  &  Stud,  b,  1% ;  *  See  Ibid. ;  and    Perk, 

c.  4 ;   and  2  Inst  154 ;  Co.  s.  424  ;   7  Co.  9^  a ;  8  Ibid. 

Lit  30,  a.  40,  a,  b,  n.  (2);  36,  a ;  9  Ibid*  135,  a,  b. 
2  Blap.  Gpnit  128;  Plowd. 
264. 

copyhold,  aaher  dower  or  iW4iench,  the  possession  is  not 
cast  upo^  her-  any  more  tim^  at  common  law,  and  an.  ae* 
8i^me9t,  in  such  case,,  would  be  equally  necessa;ry. 
Ibid.  So  of  gavelkind  lands,  of  which  the  widow  sludl 
have  a  moie^,  she  must  demand  her  dower  of  the  heir, 
and  shall  have  it  asfigned  by  metes  and  bouode^  See 
Robins.  GruTelk.  b.  2,  c.  2,  p.  175,  8i0.;  andiseo  2,  Watk* 
on  Copyh.  89, 90. 

(1)  But»  it  should  seem,  that  even  in  these  oases  the 
fteehold  is  not  in  the  widow  till  actual  entry*  See  note 
(1)  to  Co.  lit  37,  a ;  Hale'6  MS&;  and  see  Pyer,  278,  a, 
pi.  4. 
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BESCEMTS.    18;  once  aDeged,  it  ishall.  al waya  be  intended  to  continncf  till 

the  contrary  be  sbown*. 
Descent  to  iwu      When  a.pefBon  dies  so  seised,  as  is  before  noticed,  the 

ofpenonlait  *  •,  »      ^      «. 

■died.  inheritance  first  goes  to  his  issue:  as,  ifthere.be  Geoffrey, 

John  and  Matthew,  grandfather,  father  and  son,  and 
John  purchases  lands,  and  dies,  'his  son  Matthew  shall 
succeed  him  as  heir,  and  not  the  grand&ther  GeoflSrey,  to 
whom  the  land  shall  never  ascend,  but  shall  rather  escheat 
to  the  lord^. .  This  rule,  so  far  as  it  is  affirmatiye,  and 
relates  to  lineal  descents,  is  almost  universally  adopted  by 
all  nations ;  and  it  seems  founded  on  a  principle  of  natunl 
reason,  that  (whenever  a  right  of  property  transmissible  to 
representatives  is. admitted)  the  possessions  of  the  paraiti 
should  go,  upon  their  decease,  in  the  first  place  to  their 
children,  as  those  to  whom  they  have  given  bong,  and  for 
whom  they  are  therefore  bound  to  provide :  but  the  ofr* 
gative  branch,  or  total  exclusion  of  parents  and  all  lineal 
ancestors  from  succeeding  to  the  inheritance  of  their  off- 
spring, is  peculiar  to  our  own  laws,  and  such  as  have  been 
deduced  firom  the  same  original:  for,  by  the  Jewish  law, 
on  failure  of  issue,  the  father  succeeded  to  the  son,  in  ex- 
clusion of  brethren,  unless  one  of  them  married  the  widow 
and  raised  up  seed  to  his  brother^.  And  by  the  laws  of 
Rome,  in. the  first  place  the  children  or  lineal  descendaafs 
were  preferred;  and,  on  failure  of  these,  the  father  and 
niother,  or  lineal  ascendants  succeeded,  together  with  the 
brethren  and  sisters';  though  by  the  law  of  the  twdte 
tables,  the  mother  was  originally,  on  account  of  her  sex, 
excluded^.  .  Hence  this  rule  of  our  laws  has  been  cen- 
sured and  exclaimed  against  as*  absurd,  and  derogating 
fron^  the  maxims  of  equity  and  natural  justice  ^  Yet,  that 

*  Cockman  v.  Farrer,  Sir        *  Ff-  38, 15;  1  Nov.  118, 

T.  Jenes,    18a  ;:  and    see  137. 
Plowd.  193,  a.  431,  a ;  and        *  Inst.  3,  3^  1. 
Watk-  Desc  [84].  '  Craig.  De  Jur.Feud.  1. «, 

^  Lit.  s.  3.  t.  13,  8. 15 ;  Locke  on  Gov. 

^  Seldeu;  de  Succ.  Ebr.  part  1,  8.90.  . 
c.  12. 
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there  is  nothing  nnjnst  or  absurd  in  it,  bat  that^  on  the    DE8GEN1B. 
contrary,   it  is  founded  npon  very  good  ^  legal  reason, 
may  appear  from  considering  as  well  the  nature  of  the  rule 
itself,  as  the  occasion  of  introducing  it  into  our  laws'* 

We  are  to  reflect,  in  the  first  place,  that  all. rules  of 
socceanon  to  estates  are  creatares  of  the  civil  polity,-  and 
jwi9  podtim  mertly.  The  right  of  property,  which  is 
gained  by  occupancy,  extends  naturally  no  fieurther  than 
the  life  of  the  present  possessor,  after  which,  the  land,  by 
the  law  of  nature,  would  again  become  common,  and  liable 
to  be  seised  by  the  next  occupant.  But  society,  *  to  'pre- 
Tent  the  misc^hiefs  that  might  ensue  from  a  doctrine  so 
productive  of  contention,  has  established  conveyances, 
wills  and  successions,  whereby  the.  property 'Originally 
gained  by  possession  is  continued,  and  transmitted  from 
one  man  to  another,  according  to  the  rules  which 
each  state  has  respectively  thought  proper  to  -  pre- 
scribe. There  is  certainly,  therefore,  no  injustice  dime  to 
indiriduals,  whatever  be  the  path  of  descent  marked  out 
by  the  mumcipal  law.  If  we  next  consider  the  time  and 
occasion  of  introducing  this  rule  into  our  law,  we  shall 
find  it  to  have  been  grounded  upon  very  substantial  reasons. 
I  think  there  is  no  doubt  to  be  made,  but  that  it  was  in- 
troduced at  the  same  time  with,  and  in  consequence  of, 
the  feadal  tenures ;  for  it  was  an  express  rule  of  the  feodal 
iaw^  tlmt  smccesnanisfeudi  talis  est  natura,  quod  ateendaUa 
mm  suceeduni ',  and  therefore  the  same -maxim  obtains  also 
in  die  French  law  to  this  day^  Our  Henry  the  First, 
indeed,  among  other  restorations  of  the  old  Saxon  laws, 
restored  the  right  of  succession  in  the.  ascending  Uiie'^; 
but  this  soon  fell  again  into  disuse;  for,  so  early  as  Glan- 
vil's  time,  who  wrote  under  Henry  the  Second,  we  find  it 
laid  dovm  as  established  law',  thiat  httreditas  tiunquam 

<  2  Blac.  Com.  sio.  Montesq.Esp.  L.  1. 1310.33. 

*  a  Frad.  50.  ^  LL.  Hen.  L  c.  70 

'  Domat.  p.  a,  1.  2,  t  2 ;        '  lib.  7,  c.  1. 
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•018CGMTSL    moendit;  which  has  remained  aa  invariable  maxkn  0VQr 
'  nnce.    These  eircumstaaces  evidently  show  this  role  to  be 

of  feodal  original;  and,  taken  in  that  light,  there  are  sosae 
argoments  in  its  favoui;  besides^  those  which  are  drawn 
merelj  from  the  reason  of  the  thing.    Foe,  if  the  fend,  of 
which  the  son  died  seised,  was  reBiByfeudum  antiqwrnit  ^ 
one  descended  to  him  from  his  ancestors,  the  father  coaU 
possibly  sacceed  to  it,  because  it  mast  have  psssed 
im  the  coame  of  descent,  before  it  coaM  come  to  4be 
son;  unless  it  were  feudum  nuUemumf  or  one  desoendei 
from  his  mother,  and  then,  for  ofth^  reasoBB,.  (which  will 
appear  hereafter),  the  father  conhi  -in  nowise  inheiit  it 
And  if  it  were  feudum  nomun,  or  one  newly  acquired  hj 
the  son,  then  only  the  descoidants  from  the  body  of  tiie 
leodatory  himself  coald  sacceed,  by  the  known  mascua  of 
the  early  feodal  coastitutioas^  which  was  founded  as  well 
upon  the  personal  merit  of  the  vassal,  which  might  be 
transmitted  to  his  children,  but  coald  aot  ascend  to  bis 
progenitors,  as  also,  apon  this  consideration  of  militaiy 
policy,  that  the  decrepit  grandsire  of  a  vigorous  vassal 
wottld  be  bat  indifferently  qaalified  to  sacceed  htm  in  bis 
feodal  services.  Nay,  even  if  thisy^tMiuift  itoonffi  wfie  held 
by  the  sou  ut  feudum  untiqumm,  or  with  all  the  qaalitieB 
annexed  of  a  fend  descended   fix>m  his  ancestors,  soch 
fead  must,  in  all  respects,  have  descended  as  if  it  had  been 
really  an  ancient  fead,  and  therefore  coald  not  go  to  the 
father,  becaase,  if  it  had  been  an  ancient  feud,  the  fiuber 
mast  have  beea  dead  before  it  could  have  come  to  the 
son.  Thas,  whether  the  fead  was  strictly  novum  ex  strictly 
wntiquumf  or  whether  it  was  nawm  held  vi  entiqmmy  in 
Jtone  of  these  cases  the  fiither  coald  possibly  sacceed. 
These  reasonn,  drawn  from  the  history  of  the  rule  itself, 
though  they  do  not,  in  every  iastance,  apply  in  the  af^ 
cation  of  them,  (as  the  same  reasons  would  prevent  an 

"  1  Feud.  20. 
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elder  broths  firom  taking  by  descent  from  the  younger)  (i),    DESCEir^ 
yet  Aey  seem  to  be  more  Battsfiictory  than  tbat  quaint  oae   " 
of  Bracton",  adopted  by  Sir  Edward  Coke%  whieli  rego- 
latea  tbe  deaoent  of  lamds  aooonHng  to  the  laws  of 
gravitation* 

JI.  A  aecond  general  rale  or  canon  is,  that  the  mal«  ^«'«  »>»«  p>«- 
iasue  shall  be  admitted  brfore  the  female. 

Thus,  sons  shall  be  admitted  before  daughters ;  or,  as 
our  mafe  lawgivers  bare  somewhat  uneomplaisantly  ex- 
pressed it»  -llie  worthiest  of  blood  shaU  be  preferred  p.  As, 
if  John  Stiles  hath  two  sons,  Matthew  and  Grilberty  and  two 
daughterly  Margaret  and  Charlotte,  and  dies,  first  Matthew, 
and  (in  case  of  his  death  without  issue)  then  Gilbert, 
shall  be  admitted  to  the  succession,  in  prefsrenoe  to  both 
the  daughters.  This  preference  of  males  to  females  is  en- 
tirely agreeable  to  the  law  of  succession  among  the  Jews% 
and  also  among  the  states  of  Greece,  or  at  least  among  the 
Athmians  %  but  was  totally  unknown  to  the  laws  of  Home  \ 
(such  of  them,  I  mean,  as  are  at  present  extant),  wherein 
brethren  and  sisters  were  allowed  to  succeed  to  equal  por- 
tioQS  of  the  inheritance.  1  shall  not  here  enter  into  the 
compamtive  merit  of  the  Roman  and  other  oonstitutioiis 
in  this  particular,  nor  esanune  into  the  greater  dignity  of 
blood  in  the  male  or  female  sex,  but  shall  only  observe, 
that  our  present  preference  of  males  to  females  seems  to 
have  arisen  entirely  from  the  feodal  law ;  for  though  our 
British  ancestors,  tbe  Welsh,  appear  to  have  given  a  pre- 
ference to  males*,  yet  our  Danish  predecessors  (who  sue- 

*  Descendit    itaque  jus,        '  Hal.  H.  C.  L.  235. 

3 nasi  ponderosum  auid  ca-  >  ^  Numb.  c.  27. 
ens  oeorsum  recta  tinea,  et        '  Petit.    LL.  Attic.  1.  6, 

nanquam   reascendit.    L  2,  t.  6. 
c.  39.  '  Inst  ^  1,  6. 

•  1  Inst.  11.  •  Stat.  Wall.  12  Edw.  1. 

'  ■  I  I     I  I        ^  II  ■    I  I  III.. !■     I  <    <     ■      I       I        <  — —^ 

(1)  See  Eathoood  v.  Viner,  2  P.  Wms.  613,  where  a 
fadier  inherited  immediately  from  hit  son,  as  his  colla- 
teral kinsman ;  and  see  Prest.  Tracts^  78. 
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oeeded  them)  seem  to  have  made  no  distinction  of  sex, 
^  but  to  have  admitted  all  the  children  at  once  to  the  in- 
heritance ^  But  the  feodal  law  of  the  Saxons  on  the 
continent  (which  was  probably  brought  over  hither,  and 
first  altered  by  the  law  of  king  Canute)  gives  an  evident 
preference  of  the  male  to  the  female  sex.    ''  PaJttr  out 

mater  J  de/uncti^  Jilio  fum  JUia  hmreditatem  reHnquent 

Qui  defunctus  non  JUias  ted  Jilias  relifuerit,  ad  eas  ommo 
htreditas pertineat\*'  It  is  possible,  therefore,  that  thid 
preference  might  be  a  branch  of  that  imperfect  system  of 
feuds  which  obtained  here  before  the  conquest ;  especially 
as  it  subsists  amcmg  the  customs  of  gavelkind,  and  as,  in 
the  charter  or  laws  of  king  Henry  the  First,  it  is  not  (like 
.many  Norman  innovations)  given  up,  but  rather  enforced  ^ 
The  true  reason  of  preferring  the  males  must  be  deduced 
from  feodal  principles ;  for,  by  the  genuine  and  original 
policy  of  that  constitution,  no  female  could  ever  succeed 
to  a  proper  feud*,  inasmuch  as  they  were  incapable  of 
performmg  those  military  services,  for  the  sake  of  which 
that  system  was  established.  But  our  law  does  not  extend 
•to  a  total  exclusion  of  females,  as  the  Salic  law  and  others, 
where  fends  were  most  strictly  retained :  it  only  postpones 
them  to  males;  for,  though  daughters  are  excluded  by 
sons,  yet  they  succeed  before  any  collateral  relations;  onr 
law,  like*  that  of  the  Saxon  feudists  before  mentioned,  thus 
'  steering  a  middle  course  between  the  absolute  rejection  of 
females,  and  the  putting  them  on  a  footing  with  males. 

Rrinogautore  HI.  A  third  rule  or  canon  of  descent  is  this ;  that  where 
burDoLcamong  *^^'®  ^®  ^^  ^^  moTe  males  of  equal  degree,  the  eldest 
fimaUs.  only  shall  inherit,  but  the  females  altogether.    As,  if  a 

.  man  hath  two  sons,  Matthew  and  Gilbert,  and  two  daugh- 
ters, Margaret  and  Charlotte,  and  dies;  Matthew,  his 
eldest  son,  shaU  alone  succeed  to  his  estate,  in  exclusion 
of  Gilbert,  the  second  son,  and  both  the  daughters ;  but 


"  LL.  Canut.  c.  68. 
■  Tit  7,  Sri,4. 


'  c.  70. 
*  1  Feud.  8. 
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if  both  the  sons  die  without  isBae,  before  the  &ther,  the     PESCENTS. 
dknghters  Margaret  and  Charlotte  shall  both  inherit  the         ^ 
estate  as  coparceners*.     This  right  of  primogeniture  in 
males,  seems  anciently  to  hare  only  obtained  among  the 
Jews,  in  whose  constitution  the  eldest  son  had  a  double 
portion  of  the  inheritance  ^ ;  in  the  same  manner  as  with 
as,  by  the  laws  of  king  Henry  the  First  %  the  eldest  son  had 
the  capital  fee  or  principal  feud  of  his  father's  possessions, 
and  no  other  pre-eminence ;  and  as  the  eldest  daughter  had 
afterwards   the  principal  mansion^  wheni  the  estate  dfr» 
scended  in  coparcenary ''.    The  Greeks,  the  Romans,  the 
Britons,  the  Saxons,   and  even  originally  the  feudists, 
divided  the  lands  equally ;  some  among  aU  the  children  at 
large,  some  among  the  males  only,    lliis  is  certainly 
the  most  obvious  and  natural  way,  and  has  the  appear- 
ance, at  least  in  the  opinion  of  younger  brothers,  of  the' 
greatest  impartiality  and  justice.    But  when  the  emperors 
began  to  create  honorary  feuds,  or  titles  of  nobility,  it 
was  found  necessary  (in  order  to  preserve  their  dignity)  to 
make  them  impartible  %  or  (as  they  styled  ihem)feuda  t n- 
dMdtfo,  and  in  consequence  descendible  to  the  eldest  son 
alone.    This  example  was  further  enforced  by  the  incon- 
veniences that  attended  the  splitting  of  estates,  namely,  the 
division  of  the  military  services,  the  multitude  of  infiint 
tenants  incapable  of  performing  any  duty,  the  consequen- 
tial weakening  of  the  strength  of  the  kingdom,  and  the 
indndng  younger  sons  to  take  up  with  the  business  and 
idleness  of  a  country  life,  instead  of  bmg  serviceable  to 
themselves  and  the  public,  by  .engaging  in  mercantile,  in 
military,  incivil,  or  in  ecclesiastical  employments  ^  These 
reasons  occasioned  an  almost  total  change  in  the  method 
of  feodal  inheritances  abroad;  so  that  the  eldest  male 
began  universally  to  succeed  to  the  whole  of  the  lands  in 

■  lit.  s.  6 ;  Hale,  H.  C.  L.  «  c.  70. 

238.  *  Olanvill,  1. 7,  c.  3. 

^  Selden,  de  Succ.  Bbr.  *  s  Feud.  35. 

c.5.  '  Hale,  H.C.L.  sai, 

VOL.  V.  Y 
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DESCENTS,  an  military  tenures ;  and  in  this  conditftOb  tiie  feodrf  c^n- 
stitution  was  established  in  England  by  William  the  Con- 
queror. Yet  we  find,  &at  socoage  estates  frequently 
descended  to  all  the  sons  equally,  so  lately  as  when  Glaiml' 
wrote,  in  the  reign  of  Henry  die  Second ;  and  it  is  mentioned 
in  the  Mirror**,  as  part  of  our  ancient  constitntion,  thau 
knights  fees  shonld  descend  to  the  ddtetson,  and  aoocage 
fees^  should  be  paitible  among  the  male  children.  However, 
Yn  Henry  the  Third's  time  we  find,  by  Braoton^  that  secotge 
iands,  ia  imitation  of  lands  in  chivalry,  had  dmoslt  eirtirdy 
fljlea  into  the  right  of  succession  byprimogenitua'e^  as  the 
lawtetiw  stands ;  except  in  Kent,  whevetkey  ginried  tn  the 
^rebcirvtttion  of  their  ancient  (gavelkind  teiMwe,  of  which  t 
principal  branch  was  "the  joiht  inberitance  of  all  4lie  soDsj; 
and  except  in  somep articollar  nlanoite  gndtowiiahipa,  whete 
Hieitlood  dtistoms  Mmtiimed  the  'descent,  ^aomcMuneste 
all,  aometHnes  to  the  youngest  «o&  only,  "orin  odier  moie 
'singular  ttieiCfad^  of  MKKMsmdn. 

Asto  Ae  feihiaes,  th^ m  still  left^as  ^Aey  wisve  by  the 
ancientVaw;  fer  they  were  allequanyiihes^ble'oCpepftfmh 
iAg  toy  pefsbiialiiiirnce,  tflftd  thwefawv  ooe main^reasia 
d(  ^nefeMxjjg  tte  cldeat,  ceaifi^g,  sodi  /pnfar^te  wsaU 
^ye  bef^h  injurious  >to  the  leat;  ^uA  this  mtherinncipd 
purpbse,  the  prevention  ^  the^toonitiinite  i^abdivision  af 
-estfelti^,  ^as  left  tb  beooztttderad  «|d  prbvidndforby  As 
lords,  ^ho  hod  the 'disposal  of  tfaeae  tfcteaie  'huiicaseaia 
marriage.  Qdwe^er,  Ite  Aucceisi«i  by  primogamiore^ 
*eYen  limong  ^fdiiialcls,  took  place  as  to^tke  inheritaaee  of 
ihecrbWn^  Whei«ih'4lle'tiidOesaity  of  ail*>le  wnd  ^datenri* 
nate  succession,  ife'ia^gti^at4ntikaroB6faex<as»ia  theodHi. 
And  the  right  df 'flRrife  su66^sion^  though  ^otmfrpiiBiage* 
'niture,  wasr  also  eMri»lished'With-fe^iMt^lo(fiflnalealigntai 
aind  iitfes  of  hoho^.  ^Pdr,  if  a^UMli4l<dds«b^«eildamto 
him  and  the  heirs  of  bis  body,  «nd  dies^  learing  only 

•  !•  i^#  c.  3.  *  j  Somner,  Gavelk.  7. 

*  c.  1,  S.3.  k  Go.iLk.  165. 

*  i.«,c.^q;si. 
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daughterly  the  eldest  shall  jiot^  .of  course,  be  countess,    descents. 

but  the  dignity  is  in  su^pence  or  abeyance  till  the  king  

^hall  .declare  his  pleasure ;  for  he,  being  the  fountain  of  . 
hoivour,  may  confer  it  on  which  of  them  he  pleases  *.  In 
which  disposition  is  preserved  a  strong  trace  of  the  ancient 
law  pf  lends,  before  their  descent  by  primogeniture,  even 
anxong  the  males,  yr^  established,  ^a^Lely,  that  the  lord 
might  bestow  them  on  which  of  the  sons  he  thought  proper ; 
''  pi''^!BSsum  est,  ut  ad  Jilios  devemrit,  in  quern  scilicet 
dominos  hoc  vellet  ben^ium  confimmre^  ** 


IV.  A  fourth  rule  or  oanon  of  descents^  is  this ;  that  the  Right  of  repro- 
lineal  descendants,  in  infimtunij  of  any  panon  deceased  '^^^®°- 
shall  represent  their  ancestor ;  that  is,  shall  ^tand  itt  the 
same  place  as  the  person  'himself  would  have  done,'  h|id  h» 
been  living.  Thus  the  child,  grandchild,  or  great-grandr 
ddld  (oAer  male  or  female)  of  ihe  ddesl  son  «ubceedii 
before  the  younger  son,  and  so  vn  infitdtum  \  And  .thest 
refHresentatives  shail  take  neiAer  more  nor  Iqhs,  but  ywt 
80  much  as  their  principals  would  have  done.  As,  if 
there  4be  two  sisters,  Margaiset  and  Chadotte,  and  Aftac* 
garet  dies,  leaving  six  daughters ;  and  than  John  Stiles, 
the  father  of  Ae  two  sisters,  .dies,  without  other  issue; 
tiiese  six  daughtera  shall  take  among  them  .exactly  the 
«ame  as  their  mother  Margaret  would  have  done,  had  she 
been*Kving,  that  is,  a  mde^  of  -the  lands  of  John  Stiles 
in  coparcenary :  so  diat  upon  partition  made,  if  the  li^id 
be  divided  'mto  twelve  ports,  thereof  Charlotte,  the  sjtfw 
vivittg  sister,  shall  have  six,  and  her  si^  nieces,  the  daugh* 
ters  of  Margaret,  one  apiece.  Apd  thisjri^t.of  represen* 
tation  takes  place  in  descents  of  customary  estates,*  as 
gavelkind,  borough  English,  a|id  copyholds,  .as  well  ^ 
estates  at  oominon  *lawA  Qliis  ^  taking  bf  jecp[e$eaMifim 
is  tealled  succession  in  siippei,  aecoidiBg  .to  the  itoot^; 

*  Co.  lit.  165.  1  Mod.  103;    Clemet^t  v. 

^  i^eud.  1/  ScudMnmBf  a  Iioid  !Baym* 


-Hal^H.C.L.jJ3&987.    iQfH 
*"  SeeBlacltiwmy.Grfiioef, 
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DESCCNTS.    since  all  the  branches  inherit  the  same  share  that  the 
^  root,  whom  they  represent,  would  have  done.    And  in  this 
manner,  also,  was  the  Jewish  succession  directed^,  but 
the  Roman  somewhat  differed  from  it.    In  the  descending 
line,  the  right  of  representation  continued  tii  injuutum^ 
and  the  inheritance  still  descended  tn  stirpei\  as,  if  one  of 
three  daughters  died,  leaving  ten  children,  and  then  the 
father  died,  the  two  surviving  daughters  had  each  one- 
third  of  his  effects,  and  the  ten  grandchildren  had  the 
remaining  third  divided  between  them.    And  so  among 
coUaterals :  if  any  person  of  equal  degree  with  the  penons 
represented  were  still  subsisting,  (as,  if  the  deceased  left 
one  brother,  and  two  nephews  the  sons  of  another  bro- 
ther), the  succession  was  still  guided  by  the  rooU\  bat  if 
both  the  brethren  were  dead,  leaving  issue,  then  (I  appre- 
hend) their  representatives  in  equal  degree  became  them- 
selves principals,  and  shared  the  inheritance  per  tofii^ 
that  is,  share  and  share  alike,  they  being  themselves  now 
the  next  in  d^ree  to  the  ancestor,  in  their  own  ri^t, 
and  not  by  right  of  representation  %.    So,  if  the  next  hein 
of  'ntius  be  six  nieces,  three  by  one  sister,  two  by  an- 
other, and  one  by  a  third,  his  inheritance,  by  the  Roman 
law,  was  divided  into  six  parts,  and  one  giv«i  to  each  of 
the  nieces ;   whereas  the  law  of  England,  in  this  case^ 
would  still  divide  it  oidy  into  three  parts,  and  distribute 
ii'ptr  stirpes,  thus :  one-third  to  the  three  dbildien  who 
represent  one  sister,  another  third  to  the  two  who  re- 
present the  second,  and  the  remaining  third  to  the  mie 
child  who  is  the  scde  representative  of  her  modier.    This 
mode  of  representation  is  a  necessary  consequence  of  the 
doable  preference  given  by  our  law,  first  to  the  male  inoe, 
«nd  next  to  the  first-born  among  the  males,  to  both  of 
which  the  Roman  law  is  a  stranger ;  for,  if  all  the  chiUrea 
of  three  sisters  were  in  England  to  claim  jmt  capiiOp  in 
-their  own<  right,  as  next  #f  kin  of  the  ancestor,  withoutany 

'  Selden  De  Succ.  Ebr.        <  Nov.  no,  c.3;  Inst. 3, 
c.  I.  1,  6. 
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respect  to  the  stocks  from  whence  they  sprung,  and  those    DESCENTS, 
children  were  partly  male  and  partly  female,  then  the  " 

eldest  male  among  them  would  exclude  not  only  his  own 
brethren  and  sisters,  but  all  the  issue  of  the  other  two 
daughters,  or  else,  the  law  in  this  instance  must  be  incon- 
sistent with  itself,  and  depart  from  the  preference  which 
it  constantly  gives  to  the  males,  and  the  first-bom  among 
persons  in  equal  degree.    Whereas,  by  dividing  the  inhe- 
ritance according  to  the  roots,  or  stirpes,  the  rule  of  de- 
scent is  kept  uniform  and  steady ;  the  issue  of  the  eldest 
son  excludes  all  other  pretenders,  as  the  son  himself  (if 
living)  would  have  done ;  but  the  issue  of  two  daughters 
divide  the  inheritance  between  them,  provided  their  mo- 
thers (if  living)  would  have  done  the  same;  and  among 
these  several  issues,  or  representatives  of  the  respective 
roots,  the  same  preference  to  males,  and  the  same  right 
of  primogeniture  obtain,  as  would  have  obtained  at  the 
first  among  the  roots  themselves,  the  sons  or  daughters 
of  the  deceased.  As,  if  a  man  hath  two  sons,  A.  and  B.  and 
A.  dies,  leaving  two  sons,  and  then  the  grandfather  dies : 
now  the  eldest  son  of  A,  shall  succeed  to  the  whole  of  his 
grandfather's  estate,  and  if  A,  had  left  only  two  daughters, 
they  should  have  succeeded  also  to  equal  moieties  of  the 
whole,  in  exclusion  of  JB.  and  his  issue.    But  if  a  man 
hath  only  three  daughters,  C.  D.  and  E.  and  C.  dies, 
leaving  two  sons,   D.   leaving  two  daughters,  and  E. 
leaving  a  daughter  and  a  son,,  who  is  younger  than  his 
sister;  here,  when  the  grandfather  dies,  the  eldest  son  of 
C.  shaD  succeed  to  one-third,  in  exclusion  of  the  younger ; 
the  two  danghters  of  D.  to  another  third  in  partnership ; 
and  the  son  of  £•  to  the  remaining,  third,  in  exclusion  of 
his  elder  sister.    And  the  same  right  of  representation, 
guided  and  restrained  by  the  same  rules  of  descent,  pre- 
vails downwards  tn  infinitum.    Yet  this  right  does  not 
appear  to  have  been  thoroughly  established  in  the  time  of 
Henry  the  Second,  when  Glanvil  wrote;  and  therefore, 
in  the  title  to  the  crown  especially,  we  find  frequent  con-^ 
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iesis  between  the  younger  (bat  surviving)  brot&er  and  his 
nephew  (b^ihg  the  son  s(nd  representative  of  the  Mtr  de> 
ceased),  in  regard  to  the  inheritance  of  their  common 
ahcei^tor;  for  the  uncle  is  certainly  nearer  of  kin  to  (he 
common  stock,  by  one  degree,  than  the  nephew,  thongh 
the  nephew,  by  representing  his  father,  has  fai  him  the 
right  of  primogeniture.    The  Uncle  also  was  usually  better 
able  to  perfohu  the  serviceer  of  die  fief,  arid  besides  had 
frequently  Superior  interest  and  strength,  to  back  his  pre- 
tensions and  crush  the  right  of  his  nephew.    And  even  to 
this  day,  in  the  Lower  Saxonjr,  proximity  of  blood  takfes 
place  of  representative  primogeniture ;  that  is,  the  younger 
surviving  brother  is  admitted  to  the  iiiheritances  before  the 
son  of  an  elder  deceased,  which  occasioned  Ae  disputes 
between  the  two  houses  of  Mecktefaburg,  Sehwerin  and 
Strelitz,  in   1692  ^    Yet  Glanvil,  with  us,   even  in  tiie 
twelfth  bentury,   seems'  to  declare  for  the  right  of  the 
nephew  by  representation,  provided  the  eldest  son  had  not 
received  a  provision  in  lands  from  his  father,  or  (as  the 
civil  law  would  call  it)  had  not  been  foris-famSiated,  m 
his  Hfe-time.    King  John,  however,  who  kept  his  faephew 
Arthur  f^om  the  throne,  by  disputing  this  right  of  repre- 
sentation, did  all  m  his  power  to  abolish  it  throughout  the 
reafan*;  but  in  the  time  of  his  son  king  HeUry  the  Third, 
we  finci  the  rule  indisputably  settled  in  the  maimer  we 
have  here  laid  it  dowil^,  and  so  it  has  continued  ever  since* 
And  thus  much  for  fineal  descents. 


On  iailare  of 
Uneal  detcend- 
anu,  eeUateraU 
take. 


V.  A  fiflh  hile  isv  thai  oit  fhihire  oi  luteal  desceiidaDtSi 
or  issue  of  the  person  last  seized,  the  inheritance  shall  de- 
scend to  his  eoUatexal  reliitloMi  beitog  of  the  blood  of  the 
first  pmrchaaer,  anh|dct  to  die  tfareb  preceding  ndes(i). 

'  Mod.Fti;  Hbt.  idii.  334.       <  Ittie>  H.  C.  L.  si  jp,  fttg. 
'  L  f,  c.  3.  "^  Braeton^  L  a,  «%80,  s<s« 


(i)  The  custom  of  gavelkind  extends  to  collaterals;  so 
that  if  one  brother  die  without  is^ue,  aB  th6  otiier  brothers 
shall  succeed.    Bee  Rob.  Gw^.  9^,  98;  ikild  Me  HulA 

case, 
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TbuBy  1^  Geoffrey  Stiles  purchases  lands,  an4  it  defends  descents, 
to  John  Stiles  his  son,  and  Johp  dies  seised  thereof,  with- 
out issue,  whoeYer  succeeds  to  this  inheritance  must  be  of 
the  blood  of  Geoffrey,  the  first  purchaser  of  this  family  '. 
The  6n\  purduu^i  perfuisitor,  is  he  who  first  acquired  the 
estate  to  his  family,  whether  the  same  was  transferred  to 
him  by  sale  or  by  gift,  or  by  any  other  method,  except  only 
that  of  descept.  This  is  a  rule  abnost  peculiar  to  our  own 
laws,  and  those  of  a  similar  original ;  for  it  was  entirely 
unknown  among  the  Jews,  Greeks  and  Romans,  none  of 
whose  laws  looked  finy  further  than  the  person  himself  who 
died  seised  of  the  estate,  but  assigned  him  an  heir,  without 
considering  by  what  tiUe  he  gained  it,  or  from  what  an- 
cestor he  derived  it  But  the  law  of  Normandy '  figrees 
with  our  law  in  this  respect;  nor  indeed  is  that  agreement 
to  be  wondered  at,  sinc^  ike  law  of  descents  in  both  is  of 
feodsl  original ;  and  this  rule  or  canon  cannot  otherwise  be 
accounted  for,  than  by  recurring  to  feodal  principles. 
When  feuds  first  began  to  be  hereditary,  it  was  made  a 
necessary  qualification  of  the  heir,  who  would  succeed  to 
a  feud,  that  he  should  be  of  the  blood  of  (that  is,  lineally 
deac^nde^  froD»)  the  first  feudatory  or  purchaser.  In  con* 
A^qvWMPie  whereof)  if  a  vmsrI  di^d  seised  of  a  feud  of  his 
own  acquiring,  or  fe¥dum  wmum,  it  could  not  descend  to 
any  but  his  own  ofispring ;  no,  not  even  to  his  brother  ; 
b^fyi^se  Jhe  W9A  not  d^iBcended  nor  derived  his  blood  from 
the  fii9t  acquirer.  But  if  it  wzjafeudum  afUiguum,  that  is, 
^m  descexided  U>  the  vassal  fix>m  his  ancestors,  then  his 
hrellMf  #r  such  other  coUatenal  relation  ts  was  descended 
and  4?rivcyl  his  .fabod  from  the  fisst  feudatory,  mi^  auc- 

*  Co.  Lit.  12.  ^  Ghr.  Coostom.  c.  25. 

case,  cited  1  P.  Wms.  65.  But  not  the  custom  of  boroush 
English ;  lands  of  ^at  tenure,  tlierefore,  shall  not  eo  to  me 
yowngrnt  fagoAer  without  a  special  custom.  Ibid!  38, 93 ; 
Wright's  Ten.  ai3|  n. ;  Dtnn  d.  Goodwin  v.  Spray,  1  Dur^. 
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DESCENTS,  ceed  to  Buch  inheritance.  To  this  purpose  speaks  the 
following  rule:  **  Fraterftntriysinel^Uimoharededefmcta, 
in  benefie^  quod  earum  patris  fuit  suceedat :  sin  autem  tmng 
efralribus  a  domino  feudum  acceperii,  eo  defimeio  sine  legi* 
time  Iktrede,fraier  ejus  infeudumnon  suceedii*/*  The  tme 
feodal  reason  for  which  rule  was  this;  that  what  was 
given  to  a  man,  for  his  personal  service  and  merit, 
ought  not  to  descend  to  any  but  the  heirs  of  his  per* 
son.  And,  therefore,  as  in  estates-tail,  (which  a  proper 
feud  very  much  resembled)  so  in  the  feodal  donation, 
**  nomen  haredisf  in  prima  iwoestitura  expressum^  tantum  ad 
descendentes  ex  corpore  primi  vassaH  extenditur;  et  non  ad 
collateraleSf  nisi  ex  corpore  primi  vassali  »ve  stipiiis  descen- 
dant* ; "  the  will  of  the  donor,  or  original  lord  (when  feuds 
were  turned  from  life  estates  into' inheritances),  not  being 
to  make  them  absolutely  hereditary,  like  the  Roman  alto* 
dium,  but  hereditary  only  sub  modo ;  not  hereditary  to  the 
collateral  relations,  or  lineal  ancestors,  or  husband  or  wife 
of  the  feudatory,  but  to  the  issue  descended  from  his  body 
only.  However,  in  process  of  time,  -when  the  feodal 
rigour  was  in  part  abated,  a  method  was  invented  to  let  m 
the  collateral  relations  of  the  grantee  to  the  inheritance, 
by  granting  him  a  feudum  nofoum  to  hold  ui  feudum  csiff- 
quum\  that  is,  with  aU  the  qualities  annexed  of  a  feud  de- 
rived from  his  ancestors ;  and  then  the  collateral  rriations 
.  were  admitted  to  succeed,  even  in  if^imium,  because  tfaey 
might  have  been  of  the  blood  of  (that  is,  descended  from) 
the  first  imaginary  purchaser.  For,  since  it  is  not  ascer- 
tained in  such  general  grants  whether  this  feud  shall  be 
held  ut feudum  paiemum,  or  feudum  avitum,  but  ui  feudum 
antiquum  merely,  as  a  feud  of  indefinite  antiquity ;  that  is, 
since  it  is  not  ascertained  firom  which  of  the  aacestoiB  of 
the  grantee  this  feud  shall  be  supposed  to  have  descended, 
the  law  will  not  ascertain  it,  but  will  suppose  oiiy  of  his 
ancestors,  pro  derata,  to  have  been  the  first  purchaser; 

•  1  Feud.  1,  B.2.  •  Crag.  1. 1,  tg,  8.36. 
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&nd  therefore  it  admits  any  of  his  collateral  kindred  (who    DESCENTS. 
have  the  other  necessary  requisites)  to  the  inheritance,  be- 
cause  every  collateral  kinsman  must  be  descended  from 
some  one  of  his  lineal  ancestors.    Of  this  nature  are  all 
the  grants  of  fee-simple  estates  of  this  kingdom;  for  there 
is  now  in  the  law  of  England  no  such  thing  as  a  grant  of 
zfeudum  noman  to  be  held  vt  noviim;  unless  in  the  case  of 
a  fee-tail,  and  there  we  see  that  diis  rule  is  strictly  ob« 
served,  and  none  but  the  lineal  descendants  of  the  first 
donee  (or  purchaser)  are  adiAitted;  but  eveiy  grant  of 
lands  in  fee-simple  is  with  us  a  feudum  novwnf  to  be  held 
tU  andquum,  as  a  feud  whose  antiquity  is  indefinite ;  and 
therefore  the  collateral  kindred  of  the  grantee,  or  descend- 
ants from  any  of  his  lineal  ancestors,  by  whom  the  lands 
might  possibly  have  been  purchased,  are  capable  of  being 
called  to  the  inheritance.  Yet,  when  an  estate  hath  really 
descended  in  a  course  of  inheritance  to  the  person  last 
seised,  the  strict  rule  of  the  feodal  law  is  still  observed, 
and  none  are  admitted  but  the  heirs  of  those  through 
whom  the  inheritance  hath  passed;  for  all  others  have 
demonstrably  none  of  the  blood  of  Ae  first  purchaser 
in  them,  and  therefore  shall  never  succeed.    As,  if  lands 
come  to  John  Stiles,  by  descent  from  his  mother,  Lucy 
Baker,  no  relation  of  his  father  (as  such)  shall  ever  be  his 
heir  of  these  lands ;  and  vice  versA,  if  they- descended  from 
his  father,  Geofirey  Stiles,  no  relation  of  his  mother  (as 
sach)  shall  ever  be  admitted  thereto ;  for  his  father's  kin- 
dred have  none  of  his  mother's  blood,  nor  have  his  mother's 
relations  any  share  of  his  father's  blood.    And  so,  if  the 
estate  descending  from  his  father's  father,  (Jeorge  Stiles, 
the  relations  of  his  father's  mother,  Cecilia  Kempe,  sliall 
for  the  same  reason  never  be  admitted,  but  only  those  of 
his  fiither's  father  (1).    This  is  also  the  rule  of  the  ancient 


(1)  See  further  as  to  descents  ex  parte  matema,  and 
what  acts  will  change  the  descent  to  the  paternal  line, 
Watk.  Desc.  ch.  5. 


g30  ELBMBVTS  OF  [BOOK  V.   FABT  1, 

DE8C£NTaL  French  law  \  which  is  derived  fxom  the  same  feodal  fbun- 
tain.  Here  we  may  observe,  that  so  far  as  the  feud  is 
really  aatiquumf  the  law  traces  it  back,  and  will  not  suffer 
any  to  inherit  but  the  blood  of  those  ancestors,  from  whom 
the  feud  was  conveyed  to  the  late  proprietor.  But  when, 
through  length  of  time,  it  can  trace  it  no  further,  as,  if  it 
be  not  known  whether  his  grandfadier,  George  Stiles,  in-' 
herited  it  from  his  father.  Welter  Stiles,  or  hia  mother, 
Christian  Smith,  or  if  it  appear  that  his  prandiatber  was 
the  fiist  grantee,  and  so  took  it  (by  the  general  law)  as  a 
feud  of  indefinite  antiquity ;  in  either  of  these  cases,  the 
law  admits  the  descendants  of  any  ancestor  of  Qeoige 
Stiles,  either  paternal  or  maternal,  to  be  in  ibejr  due  order 
the  heirs  to  John  Stiles  of  this  estate ;  because,  in  the  first 
caset itis  reaUy  uncertain;  and,  in  the  second  case,  it  ii 
supposed  to  be  uncertain,  whether  the  grandfather  derived 
his  title  firom  the  part  of  his  father  or  bis  mother.  This, 
Aei^  is  the  great  and  geneiNd  principle  upon  which  the  law 
♦f  eoliateial  inheritances  depe^ds^-^tfaal^  upon  fidlure  of 
issue  in  the  last  pfoprietor,  the  estate  shall  descend  to  die 
VIood  of  the  first  puicbaHer ;  or,  thnt  it  shall  result  back 
io4he  heim  of  the  body  of  that  aieoeator,  fi^om  whom  it 
either  mMy  has  or  is  svqpposed,  by  the  fi<?tioii  x)£  law,  to 
have  origjnaUy  descended ;  aocording  to  the  nde  laid  doim 
in  As  Year  books%  FitsherbertS  6took%  and  Hale  %  ''  that 
he  who  vouUhare  been  heir  to  fh^fcther  of  the  deoeasedf"' 
(and  of  ooncM),  to  the  mother^  or  my  other  rinl  or  rap- 
fosedpurchawB ancestor),  ^'shaUalaobe  heir  to  tbesoar 
a  maxim  tiiat  will  hold  uni«eisa%,  except  in  the  caee  of 
hiother  or  sister  of  the  half^lQod,  which  f»ffffgitiqo  <as  ve 
aball  see  heaeafier)  depends  vpoa  very  special  growMJU. 

And  m  limjjtetaom  of  an  estate  taken  by  pmrjiaas  cm 
alter  this  «cen]W  of  4escBnt*  If,  therefocet  it  be  osp^essly 
limited  to  a  man  and  his  *'  heirs  of  the  part  of  the  mother," 

^  Domat.  part,  a,  pr.  *  Ibid.  38. 

•  M.  w*dw.  4^  14.  '  H.C.L.  ^43. 

**  A%r.til.  Otescekit,  n. 
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yet  faU  htim^  cm  the  put  of  1m  fetkcr,  bIkiU  mieo^  DSSCKNis. 

it  w  not  in  die  fmwer  «f  aaj  indifMual  to  imtiMU  any 
ftew  kmd  of  iidieritance  Dot  known  to  the  common  Ivvr^^^ 

The  rales  of  inheritance  that  remain  are  only,  rales  of 
«Tidenoe»  calenlaied  to  inrestigate  who  ilie  pwrcbtsittg 
ftxicestor  was  i  which,  in  femiii  ven  atttiqmtr  has^  in  pro- 
e^ae  of  time^  been  forgotten^  and  is  snpposed  so  to  be  in 
fends  that  ave  held  ut  antiquis. 

VL  A  sixth  rale  or  canon  therefore  isy  that  the  collate*  Collateral  heir 
nd  heir  of  the  penon  last  seised  must  be  his  next  collateral  ^rai  kin^aa 
kilwman  of  the  whole-Uood.  First,  he  mnst  be  his  next 
collateral  kinsman  eilher  personally  or  jure  fqwieMii^«/uMw, 
of  that  line  of  ancestors  from  whom  the  estate  came(i), 
wllidk  proximity  is  reckoned  according  to  the  emionical 
degrees  of  eonsfmgninity  before  mentioned.  Thereferot 
the  brothef  being  in  the  first  degree,  be  and  his  descend- 
ants sh^  exdade  the  uncle  and  his  issuer  who  is  only  in 
the  second.  And  herein  consists  the  trae  reason  of  the 
dfffisrent  methods  of  computing  the  degrees  of  consan- 
guinity, in  the  civil  law  on  the  one  hand,  and  in  the  canon 
and  common  laws  on  the  other*  The  civil  law  regacds 
eonsanguinity  prindpally  with  respect  to  snccessionpy  and 
Acnein  very  natumUy  considers  only  the  person  decease!^ 
to  whom  the  relation  is  claimed  \  it  therefore  accounts  the 
degrees  of  kindred  according  to  the  number  of  persons 
through  whom  the  daim  mnst  be  derived  from  him;^  and 
makes  not  only  his  great  nephew,  bat  also  his  first  consint 
to  be  both  related  to  him  in  the  fourth  degree^  because 
tlioe  are  three  persons  between  him  and  each  of  them* 

k  See  Go.  lit.  ij^n.  67,  a^  Walk.  Mg^  n.  ^;  Itob. 
Gav.  ffL. 

(0  But  if  both  tke  paternal  and  maternal  lines  are 
admitted  to  tiie  inheritance,  tlie  he&ITest  of  Idn  in  tte  lihe 
6f  tto  fhther  wiH  be  jprat^fted  (by  Rule  rahpoil)  totkoae  of 
the  iine  of  the  motbetv  tveit  Uioagh  they  shoald  be  nearer 
of  kin  to  the  fropotittu  dian  those  of  the  line  of  the  lather. 
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DESCENTS.    The  canon  law  regards  consanguinity  principally  with  a 
view  to  prevent  incestuous  marriages  between  those  who 
have  a  latge  proportion  of  the  same  blood  running  in  their 
respective  yeins,  and  therefore  looks  up  to  the  author  of 
that  bloody  or  the  common  ancestor,  reckoning  the  d^rees 
from  him ;  so  that  the  great  nephew  is  related  in  the  third 
canonical  degree  to  the  person  proposed,  apd  the  first- 
cousin  in  the  second;   the  former  being  distant  three 
degrees  from  the  common  ancestor,  (the  father  of  the 
proposiitu,)  and  therefore  deriving  only  one-fourth  of  his 
blood  from  the  same  fountain ;  the  latter,  and  also  the 
propantus  himself,  being  each  of  them  distant  only  two  de- 
grees from  the  common  ancestor  (the  grandfather  of  each,) 
and  therefore  having  one  half  of  each  of  their  bloods  the 
same.   The  common  law  regards  consanguinity  principally 
with  respect  to  descents ;  and,  having  therein  the  same 
object  in  view  as  the  civfl,  it  may  seem  as  if  it  ought  to 
proceed  kccording  to  the  civil  computation.    But  as  it 
also  respects  the  purchasing  ancestor,  from  whom  the 
estate  was  derived,  it  therein  resembles  the  canon  law, 
and  therefore  counts  its  degrees  in  the  same  maimer. 
Indeed,  the  designation  of  person,  in  seeking  for  the  next 
of  kin,  will  come  to  exactly  the  same  end  (though  the 
degrees  will  be  differently  numbered)  whichever  method  of 
computation  we  suppose  the  law  of  England  to  use,  since 
the  right  of  representation  of  the  parent  by  the  issue  is 
aUow^  to  prevail  tn  infinitum.      This  allowance  was 
absolutely  necessary,  else  there  would  have  frequently  been 
many  claimants  in  exactly  the  same  degree  of  kindred,  as 
(for  instance)  uncles  and  nephews  of  the  deceased;  which 
multiplicity,  though  no  material  inconvenience  in  the 
Roman  law  of  partible  inheritances,  yet  would  have  been 
productive  of  endless  confusion  where  the  right  of  sole 
succession,  as  with  us,  is  established.    The  issue  or  de* 
scendants,  therefore,  of  John  Stiles's  brother,  are  all  of 
them  in  the  first  degree  of  kindred  with  respect  to  mherit^ 
ances,  those  of  his  uncle  in  the  second,  and  those  of  his 
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great-micte  in  the  third,  as  their  respective  ancestors,  if  DESCEMTSb 
liTing,  would  have  beei^  and  are  severally  called  to  the  sue* 
cession  in  right  of  such  their  representative  proximity.  The 
right  of  representation  being  thus  established,  the  former 
part  of  the  present  role  amounts  to  this,  that  on  failure 
of  issue  of  the  pers<m  last  seised,  the  inheritance  shall 
descend  to  the  other  subsisting  issue  of  his  next  immediate 
ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his  estate 
shall  descend  to  Francis  his  brother,  or  his  representatives, 
he  being  lineally  descended  from  Geoffirey  Stiles,  John's 
next  immediate  ancestor  or  father.    On  failure  of  brethren 
or  hmten,  and  their  issue,  it  shall  descend  to  the  uncle  of 
John  Stiles,  the  lineal  descendant  of  his  grand&lherGeorge, 
and  so  on  til  infimium.    Very  similar  to  which  was  the  law 
of  inherttanoe  among  the  ancient  Germans,  our  progenitors :  . 
kiotdes  nicc€$iore$que,  sut  anque  Kberi,  H  nullum  te$iamm^ 
iWH :    m  lUferi  nan  nuU,  proximm  gradns  in  poueaione, 
Jraires,  pairm,  ammcuU  ^''.    Now  here,  it  must  be  observed, 
that  the  lineal  ancestors,  thou^  (according  to  the  first 
role)  incapable  themselves  of  succeeding  to  the  estate, 
because  it  is  supposed  to  have  already  passed  iheniy' are  yet 
the  common  stocks,  from  which  the  next  successor  must 
spring.    And  therefore,  in  the  Jewish  law,  (which  in  this 
Tespect  entirely  corresponds  with  ours^,)  the(&ther>or  other 
lineal  ancestor  is  himself  said  to  be  the  heir,  though  long 
since  dead,as  being  represented  by  the  persons  of  his  issue, 
who  are  held  to  succeed,  not  in  their  own  rights,  as  bre- 
thren, uncles,  &c.  but  in  right  of  representation,  as  the 
oflbpring  of  die  father,  grand&ther,  kc,  of  thedeceased  ^ 
But,  Aough  the  common  ancestor  be  thus  the  root  of  the 
inheritance,  yet  with  us  it  is  not  necessary  to  name  him  in 
'malting  out  the  pedigree  or  descent;  for  the  descent  be- 
tween two  brothers  is  hdd  4o  be  an  tsimedMle^descent  ;•  ai^ 
therefore' title  may  be  made  by  one  brother,  or  his  repre- 

^  Tacitus  de  Mor.  Germ.       ^  Selden.  de  Succ.  Ebr. 

31.  c.  19. 

'  Numb.  c.  27. 
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BEscENfS.  seotiktivei  to  or  ithrfwgh  iMiotber,  withopii  iiieflMtioDi^  tM^ 
cMMkOn  bOi^K  If 'Q^ofix^y  Stiles  b^  two  ^01^  Jpi^i 
and  FranoUf  Ffnuo^  m^y  ^dw^  ^p  ^r  to  ^oW^  i^out 
MiiiiAg  Aeir  fi^ther  Gepfirey ;  itfid  i^  ih^  0011  of  Ffuicis 
may  €iw»  ^  cov&iaaad  heir  ^  AI#tt^ew  the  aon  of.Joba, 
Without  Mmu)g  the  grandfather,  m.  as  4he  non  of  Fwicis, 
«4iotwaa  ibe  brother  of  John,  jii^ho  pa#  the  fi^ther  ^.Mat- 
then!i%  Buty  though  tiie  oomni^a  apoeators  are  npt  aamed 
in  dediwing  the  pedigree,  yet<the  law  stili  reapeots  them  a$ 
thefoiurfatna  of  inheptable  bl^di  aB4th^;efoie,i^€»lv 
to  iiaoeBtwi  th^  ^<#ateral  i^r  of  Job#  Stilea,  it  10  fiut 
neoevaary  to  weoiwc  tP  hip  Mce^toia  ii^  |;}^  fif^t^egitie,  and 
if  they  h^vfe  teft  any  otji^r  Mai^beBa^ea  JobQj^.9it4i^^  ffi| 
be  hia  iieir.  On  defejuH  of  a^ch,  we  must,  aac^94  ^V^  f^p 
bif^ff,  to  !th^  anceatofs  in  th^  ^co^d  degiiis^  apd  it|>/^  t^ 
4iboee  iia  libe  third  1^  fourth,  w4  00  lyi wai^  j^  I'ljjf&iitip, 
jtill  ao9ke  ^i)(ple  .of  wceatoicB  h^  found  who  h»e  ptjier  ias^f 
dekimndinK  Aom  the^  b^aidcp  tl\e  dia«ei^  i^  %  f^^r^V^  ^ 
ooHatmdcUnit.  Fi^iWjIl^qe.QnocfptQiii^^h^rpf^F^hi^^t^ 

Mirt^eiXfeihis.dApoant.;  ;md  i<^  auph  dipri^tip^i M^  mf^ 
jwlea 49iMt 'V^-gbmr^  wijih ^Pfigwl  to  ,ae^,  pwi^^Sf^WPf^ 
MidirepiMMntatiw^that.ba^ef^^  b^nMddpHRi^lPlith^ 

BaU  whmUj,  Ate  'hfiif  p«^;nojb.b^,tib^  A^sMtfiv^^^^^ 
fik0ol]itdir,:b!;«(fmly.fMi#u^.;  ,^Mi|;;M^f)mi8t)»^ltv^f9<H^ 
JuMPiM  .vf  Aba4whoJH49Pd  i  .%  tf  lthar^b^  »fPiHph^QffMisr 

lUpod  iMl  J>9  ^dmitteiU  MUl  ihp  Qth^r^tiri^^f^lld^: 

^hitfrbtood  ihoU  (inhMt*  .4klmwwt^^FJMN^o({i^i8 

fiiom  ^AiiiiWi^  fWiVlie<9f^Nie^8tQff|,  For,  »b  ifR^rHHris 
jonm  Uo9d>tt«CMVfMiwdi4.#f  jth0>blopA»  rfif4wa)W»fiWi^ 
«Mfwtm^te,wi^j«iipnipaflyiflf  «rrfiP$y»J^ 

jipth  anot^eTf  who  )u^/so  fiur  as^he  jyatf^nfip  ^f  dfig^ 
^  1  Sid.  ig6 ;  1  Vent  423;  1  Lev.  60 ;  44  Mf^^d- 
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will  pauit)  all  At  tMme  ingvedients  m  the  compofiitioa  of    PSSCEVm 

liB  blood  Ihat  the  oAcr  hstfa.    Thms  the  blood  of  Joho 

Stiles  being  composed  of  dioee  of  Geoffrey  Stiles  his  father 

and  Lacy  Baker  his  mother,  therefore  his  brotlier  Francis, 

being  descended  from  both  the  same  pafoats,  hath  entirely 

the  same  blood  with  John  Stiles ;  or  he  ia  his  brother  of 

the  whole4^od.    Bat  i&  after  the  death  of  Oeofirey,  iLiicy 

Baker  the  mother  mamies  a  second  husband^  Lewis  Gh^, 

snd  hath  issiie  by  him,  the  blood  of  this  iaaiie,  being  com* 

pounded  of  the  Uood  of  Lucy  Bak^r  (it  is  true)  on  'the  one 

pert,  bnt  that  of  Lewis  Oay  (instead  of  Oeoffipey  Stiles)  on 

the  other  part»  it  hath  Iherefom  tmly  half  the  same  ingi»r 

dients  wi&  that  of  John  Stiles;  ao  that  he  is  only  his 

bfother  of  the  half*Uood,  and  for  that  reason  they  :shaU 

never  inherit  to  each  -other.    So  alsa,  if  the  fiitb«r  has  4vo 

sons,  A.  and  B.  by  diflSioent  Tentfes  or  wives;  now  these 

two  brethren -are  *not  brethrai  i^  ihe  whole  bloodf  ^and  ' 

therefbee  ahaffl  never  inheritto  «aeh  oAhei,  Ibnt  the  eitate 

shall  n&er  «sabeat  te  the  Herd.    Nay, -even  if  ^e  lather 

dies,  mid  tia  lands  descend  to  his  (eldest  son  A.  who 

entefs  Aeremi,  «nd  dies  ^eiaed  withont  tisaimi  atiU  >B. 

rinU  isdt  %e  dieirtO'tbis  »eatate,  •faeemme  he  iaooigr  ef>1iie 

halM>lood  4o  A.  (the  <psmen  hat  -aeiaed:  bat  it  ebaU  de^ 

soend^tea sister, df ^any,  of  the mhcfle Uaod te.il.:  ibr  in 

sachio<wB'iho  maaimisi^that  the  seisin,  (Qr.jiMaMto>/SMiMf 

yaaVsflMaiairefStfterfdnn,  Vet,  had  id^died«^thmit»eBlfgr» 

then  B.  m^hthetve  itabeiited,  iiat  ^aa  ^heit  ^  cA.lhiaJiatfr 

brother,  tetaaheir  to  their  Gornmantfitther,  4riio  vmaitba 

pdraontket  aetaally  seked"^.    Sliis  iMeltexehMion  ofitfan 

hdMdstod  from>theiinbeBitanoQ,flDmgldmDqtipticiiliiiv4^ 

ear  ewnFlaw,  ia  lacked  mpea  aa*  aUBange  hetfdiAiip  hy^^sioh 

asatefnnaeqMiaMd  with  the^raHaeiMi  ontwhich  iiia  gfomidf' 

ed.  >Bnt<theae  cesMufasimaeifirom  a '  awaappieheiwionot 

the  rak,  wUahtiaaat  so  mnbb  Ito  the  Mflnstdeied  tin  4te 

Iight4f>afaileiofdeftoen(»  aa  nf  ethnic  4if  ^cifid«MM«n 
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DfiSCfiNts.    Buxiliary  rule,  to  cany  a  former  into  execution.    And  here 
we  must  again  remember,  that  the  great  and  most  uuTor- 
sal  principle  of  collateral  inheritances  being  this,  that  the 
heir  to  a/eieAifn  antiquum  must  be  of  the  blood  of  the  first 
feudatory  or  purchaser,  that  is,  derived  in  a  lineal  descent 
from  him ;  it  was  originally  requisite,  as  upon  gifts  in  tail 
it  still  is,  to  make  out  the  pedigree  of  the  heir  from  the 
first  donee  or  purchaser,  and  to  show  that  such  heir  was 
his  lineal  representative.    But  when,  by  length  of  time  and 
a  long  course  of  descents  it  came  (in  those  rude  and  un- 
lettered ages)  to  be  forgotten  who  was  really  the  fitst 
feudatory  or  purchaser,  and  thereby  the  proof  of  an  actual 
descent  from  him  became  impossible,  then  the  law  sub- 
stituted what  Sir  Martin  Wright*  calls  areasonable,  in  the 
stead  of  an  impossible  proof;  for  it  remits  the  proof  of  an 
actual  descent  from  the  first  purchaser,  and  only  requires 
in  hen  of  it  that  the  claimant  be  next  of  the  whole-blood 
to  the  peiBon  last  in  possesnion  (or  derived  tnm  the  aame 
couple  of  aac^tore),  which  will  probably  answer  the  same 
end  as  if  he  could  trace  his  pedigree  in  a  direct  Jine  from 
die  first  purchaser.    For ^  he  who  is.  my  kinsman  of  the 
whde-blood,  can  have  no  ancestors  beyond  or  hi^er  than 
the  common  stock,  but  what  are  equally  my  ancestora  also ; 
and  mine  are  vice  vend  his ;  he,  therefore,  is  yeiy  likely  to  be 
derivedfit>mtiiatunknownancestor  of  mine,  from  vriiomthe 
inheritance  descended.  But  a  kinsman  of  the  half-Uoodhas 
but  one  half  of  his  ancestors  above  the  common  stock  the 
same  as  mine ;  and  therefore  there  is  not  the  same  proba- 
bility of  that  standing  requisite  in  the  law,  that  he  be 
derived  firom  the  blood  of  the  first  purchaser;  whichmakes 
it  more  prebaUe  that  ihe  son  by  the  first  wife  should  be 
derived  fiNMn  the  first  purchaser,  than  that  the  son  by  the 
•  second  wife  should.    To  illustrate  thia  by  exanq^e,  kt 
Aere  be  John  StSes  and  Francis,  brothers  by  the  same 
&ther  and  mother,  and  another  son  of  the  same  mother  by 

^  .;'  Tenures,  186. 
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Lewis  Gay  a  second  husband.  Now,  if  John  dies  seised  DESCEms. 
oflandsybttt  it  is  uncertain  whether  they  descended  to  him 
(rom  his  father  or  mother ;  in  this  case  his  brother  Francis, 
of  the  whole-bloody  is  qualified  to  be  his  heir;  for  he  is 
sure  to  be  in  the  line  of  descent  from  the  first  purchaser, 
whether  it  were  the  line  of  the  father  or  the  mother.  But 
if  Francis  should  die  before  John,  without  issue,  the 
mother's  son  by  Lewis  Gay,  or  brother  of  the  half-blood, 
is  utterly  incapable  of  being  heir ;  for  he  cannot  prove 
his  descent  from  the  first  purchaser,  who  is  unknown,  nor 
has  he  that  fair  probability  which  the  law  admits  as 
presumptive  evidence,  since  he  is  to  the  full  as  likely  not 
to  be  descended  from  the  line  of  the  first  purchaser,  as 
to  be  descended ;  and  therefore  the  inheritance  shaU  go  to 
the  nearest  relation  possessed  of  this  presumptive  proof, 
the  whole-blood.  And,  as  this  is  the  case  in  feudis  an- 
tiguiSfWhere  there  really  did  once  exist  a  purchasing  ances- 
tor, who  is  forgotten,  it  is  also  the  case  in  feudis  novisheXd 
tU  antiquis,  where  the  purchasing  ancestor  is  merely  ideal, 
and  never  existed  but  only  in  the  fiction  of  law.  Of  this 
nature  are  all  grants  of  lapds  in  fee-simple  at  this  day, 
which  are  inheritable  as  if  they  descended  fi'om  some  un- 
certain indefinite  ancestor,  and  therefore  any  of  the  col- 
lateral kindred  of  the  real  modem  purchaser  (and  not  his 
own  offspring  only)  may  inherit  them,  provided  they  be  of 
the  whole-blood ;  for  all  such  are,  in  judgment  of  law, 
likely  enough  to  be  derived  from  this  indefinite  ancestor, 
but  those  of  the  half-blood  are  excluded,  for  want  of  the 
same  probability.  Nor  should  this  be  thought  hard,  that 
a  brother  of  the  purchaser,  though  only  of  the  half-blood, 
must  thus  be  disinherited,  and  a  more  remote  relation  of  the 
whole-blood  admitted,  merely  upon  a  supposition  and  fiction 
of  law,  since  it  is  only  upon  a  like  supposition  and  fiction, 
that  brethren  of  purchasers  (whether  of  the  whole  or  half- 
blood)  are  entitled  to  inherit  at  all ;  for  we  have  seen,  that 
in  feudis  stride  novis  neither  brethren  nor  any  other  collate- 
rals were  admitted.  As,  therefore,  in/eudis  antiquis  we  have 

VOL.  v.  z 
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DESCENTS,    seen  the  reasonableness  of  excluding  the  half-blood,  if  by  a 
fiction  of  law  9Lfeudum  novum  he  made  descendible  to  col- 
laterals as  if  it  y9Z&feudum  antiquum,  it  is  just  and  equitable 
that  it  should  be  subject  to  the  same  restrictions  as  well  as 
the  same  latitude  of  descent.    Perhaps  by  this  time  the 
exclusion  of  the  half-blood  does  not  appear  altogether  so 
•  unreasonable  as  at  first  sight  it  is  apt  to  do.     It  is  certainly 
a  very  fine-spun  and  subtle  nicety,  but,  considering  the 
principles  upon  which  our  law  is  founded,  it  is  not  an  in- 
justice, nor  always  a  hardship,  since  even  the  succession 
of  the  whole-blood  was  originally  a  beneficial  indulgence, 
rather  than  the  strict  right  of  collaterals,  and,  though  that 
indulgence  is  not  extended  to  the  demi-kindred,  yet  they 
are  rarely  abridged  of  any  right  which  they  could  possibly 
have  enjoyed  before.  ^The  doctrine, of  the  whole-blood  was 
^culated  to  supply  the  frequent  impossibility  of  proving 
a  descent  from  the  first  purchas^r^.  without  some  proof  of 
which  (according  to  our  fundamental  maxim),  there  can 
be  no  inheritanoe  allowed  ofl  And  this  purpose  it  answers, 
for  the  most  part,  efi*ectually  enough.  .  I  speak  with  these 
restrictions,  because  it  does  not,  neither  can  any  other 
method,  answer  this  purpose  entirely.    For  though  all  the 
ancestors  of  John  Stiles  above  the  conmion  stock,  are 
also  the  ancestors  of  his  collateral  kinsman  of  the  whole- 
blood,  yet  unless  that  common  stock  be  in  the  first  de- 
gree, (that  is,  unless  they  have  the  same  father  or  mother) 
iliere  will  be  intermediate  ancestors  below  the  common 
stock,  that  belong  to  either  of  them  respectively,  from 
which  the  other  is  not  descended,  and  therefore  can  have 
none  of  their  blood.    Thus,  though  John  Stiles  and  hit 
brother  of  th^  whole-blood,  can  each  have  no  other  anoes* 
tors,  than  what  are  in  common  to  them  both ;  yet  with 
regard  tQ  his  uncle,  where  the  common  stock  is  removed 
one  degree  higher,  (that  is,  the  grandfather  and  grand- 
mother), one-half  of   John's  ancestors  will  not  be  the 
ancestors  of  his  uncle ;  his pafruus,  or  father's  brother,  de- 
rives not  his  descent  from  John's  maternal  ancestors,  nor 
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his  attmeulm,  or  motherfs  brother,  from  those  in  the  pa-  BKSCENTS. 
temal  line.  Here,  then,  the  supply  of  proof  is  deficient, 
and  by  no  means  amounts  to  a  certainty,  and,  the  higher 
the  common  stock  is  removed,  the  more  will  even  the  pro- 
bability decrease.  But  it  must  be  observed,  that  (upon 
the  same  principles  of  calculation)  the  half-blood  have 
always  a  much  less  chance  to  be  descended  from  an  un- 
known indefinite  ancestor  of  the  deceased,  than  the  whole- 
blood  in  the  same  degree.  As,  in  the  first  degree,  the 
whole-brother  of  John  StUes  is  sure  to  be  descended  from 
that  unknown  ancestor;  his  half-brother  has  only  an  even 
chance,  for  half  John's  ancestors  are  not  his.  So,  in  the 
second  degree,  John's  uncle  of  the  whole-blood  has  an 
eren  chance,  but  the  chances  are  three  to  one  against  his 
uncle  of  the  half-blood,  for  three-fourths  of  John's  an- 
cestors are  not  his.  In  like  manner,  in  the  third  degree, 
the  chances  are  only  three  to  one  against  John's  great- 
uncle  of  the  whole-bloody  but  they  are  seven  to  one  against 
his  great-uncle  of  the  half-blood,  for  seven-eighths  of  John's 
ancestors  have  no  connexion  in  blood  with  him.  There- 
fore, the  much  less  probability  of  the  half-blood's  descent 
from  the  first  purchaser,  compared  with  that  of  the  whole- 
blood,  in  the  several  degrees,  has  occasioned  a  general 
exclusion  of  the  half-blood  in  all.  But  in  illustrating  the 
reason  of  excluding  the  half-blood  in  general,  we  must  be 
impartial  enough  to  own,  that,  in  some  instances,  the 
practice  is  carried  further  than  the  principle  upon  which  it 
goes  win  warrant;  particularly,  when  a  kinsman  of  the 
whole-blood  in  a  remoter  degree,  as  the  uncle  or  great, 
uncle,  is  preferred  to  one  of  the  half-blood  in  a  nearer  de- 
gree, as  the  brother,  for  the  half-brother  hath  the  same 
chance  of  being  descended  from  the  purchasing  ancestor, 
as  the  uncle ;  and  a  two-fold  better  chance  than  the  great 
uncle  or  kinsman  in  the  third  degree.  It  is  also  more 
especially  overstrained,  when  a  man  has  two  sons  by  dif- 
ferent ventres,  and  the  estate  on  his  death  descends  frcHU 
him  to  the  eldest,  who  enters,  and  dies  without  isstte ;  in 
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DESCENTS,  ^hich  case  the  younger  son  cannot  inherit  this  estate, 
*'"'""*^*""^  because  he  is  not  of  the  whole-blood  to  the  last  preprie- 
tor  (i).  This,  it  must  be  owned,  carries  a  hardship  with 
it,  even  upon  feodal  principles;  for  the  rule  was  introduced 
only  to  supply  the  proof  of  a  descent  from  the  first  pur- 
chaser;  but  here,  as  this  estate  notoriously  descended  from 

^he  father,  and  as  both  the  brothers  confessedly  sprung 
from  him,  it  id  demonstrable  that  the  half-brother  must  be 
of  the  blood  of  the  first  purchaser,  who  was  either  the 
father  or  some  of  the  father's  ancestors.  When,  therefore, 
there  is  actual  demonstration  of  the  thing  to  be  proved,  it 
is  hard  to  exclude  a  man  by  a  rule  substituted  to  supply 

'  that  proof  when  deficient.  So  far  as  the  inheritance  can 
l)e  evidently  traced  back,  there  seems  no  need  of  calling 
in  this  presumptive  proof,  this  rule  of  probability,  to  inves- 
tigate what  is  already  cerlain.  Had  the  elder  brother, 
indeed^,  been  a  purchaser,  there  would  have  been  no  hard- 
ship at  all,  for  the  Teasons  already  given  ;  or  had  ihejratrr 

•  tUmnus  only,  or  brother  by  the  mother's  side,  been  ex- 
cluded firom  an  inheritance   which  descended  from  the 

"  father,  it  had  been  highly  reasonable. 

Indeed  it  is  this  very  instance  df  excluding  -z, f rater  con- 
sanguinetis,  or  brother  by  the  father's  side,  from  an  inhe- 
-ritance  which  descended  a  patre,  that  Craig  **  has  sio^ed 

'  •  1.  2,t.  16,  s.  14. 


( I )  A  still  harder  case  than  this  happened  M.  10  Edw.  3. 
On  the  death  of  a  man,  who  had  three  daughters  by  a  first 
wife,  and  a  fourth  by  another,  his  lands  descended  equally 
to  all  four  as  coparceners.  Afterwards  the  two  eldest  died 
without  issue ;  and  it  was  held,  that  the  third  daughter 
alone  should  inherit  their  shares,  as  being  their  heir  of  the 
whole-blood;  and  that  the  youngest  daughter  should  re- 
tain only  her  original  fourth  part  of  their  common  father's 
lands,  (10  Ass.  27).  And  yet  it  was  clear  law  in  M.  19 
Eidw.  2,  that,  where  lands  had  descended  to  two  sisters 
of  the  half-blood,  as  coparceners,  each  might  be  heir  of 
those  lands  to  the  other.  Mayn,  Edw.  2, 628 ;  Fitz.  Abr. 
«i*  fivare  imnoUt.  177, 
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out,  on  which  to  ground  his  strictures  on  the  English  law    DESCENTS. 

of  half-blood.    And,  really,  it  should  seem  as  if  originally 

the  custom  of  excluding  the  haIf*blood  in  Normandy^  ex- 
tended only  to  exclude  ^f rater  lUerinus,  when  the  inherit- 
ance descended  a  patre,  and  vice  versa ;  and  possibly  in 
England  also,  as  even  with  us  it  remained  a  doubt,  in  the 
time  of  Bracton',  And  of  Fleta',  whether  the  half-bldftd 
on  the  father's  side  was  excluded  from  the  inheritance 
which  originally  descended  from  the  common  father,  or 
only  from  such  as  descended  from  the  respective  mothers, 
and  from  newly-purchased  lands.    So  also  the  rule  of  law;' 
as  laid  down  l^  Fortescue*,  extends  no  further  than  this: 
firaterffairi  uterino  non  succedet  in  hareditate  patema.    It^ 
is  moreover  worthy  of  observation,  that  by  our  law,  as  it' 
now  stands,  the  crown  (which  is  the  highest  inheritance 
ia  the  nation)  may  descend  to  the  half-blood  of  the  preced- 
ing sovereign  ^  so  that  it  be  the  blood  of  the  first  monarch/ 
purchaser,  or  (in-  the  feodal  language),  conqueror,  of  the* 
reigning  family.    Thus  it  actually  did  descend  from  king- 
Edward  the  Sixth  to  queen  Mary,  and  from  her  to  queei^i 
Elizabeth,  who  were  respectively  of  the  half-blood  to  each^ 
other.    For,  the  royal  pedigree  being  always  a  matter  of 
sufficient  notoriety,,  there  is  no  occasion  to  call  in  the^ 
aid  of  this  presumptive  rule  of  evidence,  to  render  probable* 
the  descent  fix)m  the  royal  stock,  which  was  formerly 
king  William  the  Norman,  and  is  now  (by  act  of  parlia-  ^ 

ment ")  the  princess  Sophia  of  Hanover.  Hence  also  it  is,' 
that  in  estates-tail,  where  the  pedigree  from  the  first  donee 
mast  be  strictly  proved,  half-blood  is  no  impediment  ta 
the  descent*;  because,  when  the  lineage  is  clearly  made 
out,  there  is  no  need  of  this  auxiliary  proof. 

The  rule,  then,  together  with  its .  illustration,  amounts 
to  this :  tluLty  in  order  to  keep  the  estate  of  John  Stiles  a& 

P  Gr.  Coustum.  c.  25.  *  Plowd.  245 ;  Co.  Lit.  Ifi^^ 

*  1:  2,  c.  30,  s.  3.  ■  12  Will.  3,  c.  2. 

'  1.  6,  c.  I,  s.  14.  "  Lit.  s.  14, 15. 
'  De  Laud.  LL.  Angl.  5. 
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DESCENTS,  nearly  as  possible  in  the  line  of  his  purchasing  ancestor,  it 
must  descend  to  the  issue  of  the  nearest  couple  of  ancestors 
that  have  left  descendants  behind  them ;  because  the  de- 
scendants of  one  ancestor  only,  are  not  so  likely  to  be  in 
the  line  of  that  purchasing  ancestor,  as  those  who  are 
descended  from  both. 

It  may  also  be  remarked,  that  if  the  half-blood  were 
universally  admitted  to  inherit,  an  estate  might  pass  out 
of  one  family  into  another,  between  which  there  might  be 
no  union  of  blood.  As,  suppose  a  son  to  inherit  an  estate 
firom  his  farther,  and  his  mother  to  marry  again,  and  have 
a  son  by  her  second  husband;  if  this  son  were  permitted 
to  inherit  from  his  half-brother,  he  would  thus  acquire  the 
estate  of  the  first  husband,  to  whom  he  was  in  no  ways  re- 
lated by  blood.  But,  after  all,  it  must  be  admitted  to  be 
wholly  contrary  to  our  notions  of  justice,  or  at  least  of 
consistency  and  propriety,  that  a  distant  relation,  or  even 
the  lord  by  esdieat,  should  take  an  estate  in  preference  to 
an  half-brother,  in  cases  where  it  has  descended  from  the 
common  parent,  or  where  the  half-brother  has  himself 
acquired  it^ 

How  far,  therefore,  it  might  be  desirable  for  the  legis- 
lature to  give  relief,  by  amending  the  law  of  descents  in 
one  or  two  instances,  and  ordaining  that  the  half-blood 
liiight  always  mherit  where  the  estate  notoriously  descended 
from  its  own  proper  ancestor,  and,  in  cases  of  new-pur- 
chased lands  or  uncertain  desc^its,  should  never  be  ex- 
cluded by  the  whole-blood  in  a  remoter  d^ree ;  or  how 
far  a  private  inconvenience  should  be  still  submitted  to, 
rather  than  a  long  established  rule  should  be  shakeDi  n 
a  matter  which  lequires  mature  deliberati<m  to  detsT' 
mineb 

But  here  another  difficulty  arises*  in  the  second,  third, 
fourth,  and  every  superior  degree,  every  man  has  many 
couples  of  ancestors,  increasing,  according  to  the  dis- 

^  See  a  case  of  great  hardship  of  this  sort,  3  Wib.  S^6. 
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tances,  in  a  geometrical  progression  upwards  %    the  de-    DESCENTS. 

scendants  of  all  which  respective  couples  are  (representa- 

lively)  related  to  him  in  the  same  degree.    Thus^  in  the 

second  degree^  the  issue  of  George  and  Cecilia  Stiles^  and 

of  Andrew  and  Esther  Baker,  the   two  grandsires  and 

grandmothers  of  John  Stiles,  are  each  in  the  same  degree 

of  propinquity ;  in  the  third  degree,  the  respective  issues 

of  Walter  and   Christian  Stiles,  of  Luke  and  Frances 

Kempe,  of  Herbert  and  Hannah  Baker,  and  of  James  and. 

Emma  Thorpe,  are  (upon  the  extinction  of  the  two  inferior 

degrees)  all  equally  entitled  to  call  themselves  the  next 

kindred  of  the  whole  blood  to  John  Stiles.    To  which,. 

therefore,  of  these  ancestors  must  we  first  resort,  in  order 

to  find  out  descendants  to  be  preferably  called  to  the  inhe«« 

ritance?    In  answer  to  this,  and  likewise  to  avoid  all  other 

confusion  and  uncertainty  that  might  arise  between  the 

several  stocks  wherein  the  purchasing  ancestor  might  be 

sought  for,  another  qualification  is  requisite,  besides  proxi« 

mity  and  entirety,  which  is  that  of  dignity  or  worthiness 

of  blood.    For, 

Vn.  The  seventh  and  last  rule  or  canon  is,  that,  in  iiraio«tock^pi^ 
collateral  inheritances,  the  male  stocks  shall  be  preferred  ir^Uateranat* 
to  the  female,  (that  is,  kindred  derived  from  the  blood  of  *»«ritonce«. 
the  male  ancestors,  however  remote,  shall  be  admitted 
before  those  from  the  blood  of  the  female,  however  neas), 
unless  where  the  lands  have,  in  fact,  descended  from  a 
female.    Thus,  the  relations  on  the  father's  side,  are  ad- 
mitted in  infinitum,  before  those  oH  the  mother's  side  are 
admitted  at  all*;  and  the  relations  of  the  father's  father,, 
before  those  of  the  father's  mother,  and  so  on.    And  in 
this  the  English  law  is  not  singular,  but  warranted  by  the 
examples  of  the  Hebrew  and  Athenian  laws,  as  stated  by 
Sdden^  and  Petit^;  though  among  the  Ghreeks,  in  the 
time  of  Hesiod  ^  when  a  man  died  without  wife  or  chiK 

*  See  page  204.  ^  L.L.  Attic.  L  1,  t.  & 

*  Lit.  s.  4.  '  Bwyf.  6o6. 
^  DeSuccEbraor.c.  la. 
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DESCENTS,    dren,  all  his  kindred  (without  any  distinction)  divided  his 
— ' estate  among  them.    It  is  likewise  warranted  by  the  ex- 
ample of  the  Roman  laws^  in  which  the  ogiuz^t^  or  relations 
by  the  father,  were  preferred  to  the  cognati,  or  relations 
by  the  mother,  till  the  edict  of  the  emperor  Justinian* 
abolished  all  distinction  between  them.    It  is  also  con- 
formable to  the  customary  law  of  Normandy',  which  in- 
deed, in  most  respects^  agrees  with  our  English  law  of 
inheritance.    This  rule  of  our  law  might  not,  however, 
owe  its  immediate  original  to  any  view  of  conformity  to 
those  which  have  been  just  now  mentioned,  but  was  pro- 
bably established  in  order  to  effectuate  and  carry  into 
execution  the  fifth  nile,  or  principal  canon  of  collateral  in- 
heritance, before  laid  down,  that  every  heir  must  be  of  the 
blood  of  the  first  purchaser.    For,  when  such  first  pur- 
chaser was  not  easily  to  be  discovered  after  a  long  course 
of  descents,  the  lawyers  not  only  endeavoured  to  discover 
him  by  taking  the  next  relation  of  the  whole-blood  to  the 
person  last  in  possession,  but  also,  considering  that  a  pre- 
ference had  been  given  to  males  (by  virtue  of  the  second 
canon)  through  the  whole  course  of  lineal  descent,  firom 
the  first  purchaser  to  the  present  time,  they  judged  it  more 
likely  that  the  lands  should  have  descended  to  the  last 
tenant  firom  the  male  than  fix>m  his  female  ancestors;  fitna 
the  father  (for  instance)  rather  than  from  the  mother;  from 
the  father's  father,  rather  than  firom  the  father's  mother; 
and  therefore  they  hunted  back  the  inheritance  (if  die 
expression  may  be  allowed)  through  the  male  line,  and 
gave  it  to  the  next  relations  on  the  side  of  the  father,  the 
father's  father,  and  so  upwards :  imagining,  with  reason, 
that  this  was  the  most  probable  way  of  continuing  in  the 
line  of  the  first  purchaser:  a  conduct  mnch  more  ralioiial 
than  the  preference  of  the  agnati  by  the  Roman  laws; 
which,  as  they  gave  no  advantage  to  the  males  ui:the  fint 
instance,  or  direct  lineal  succession,  had  no  reasiHi  for  pi^ 

•  Nov,  118.  f  Gr.  Coustum.  c.  35. 
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fening  them  in  the  transversa  collateral  one ;  upon  which    DESCENTS, 
account^  this  preference  was  very  wisely  abolished  by  Jus-  — — ^ 
tinian.  That  this  was  the  true  foundation  of  the  preference 
of  the  agnati,  or  male  stocks,  in  our  law,  will  further  ap- 
pear, if  we  consider,  that,  whenever  the  lands  have  noto- 
riously descended  to  a  man  from  his  mother's  side,  this  rule 
is  totally  reversed ;  and  no  relation  of  his  by  his  father's 
side,  as  such,  can  ever  be  admitted  to  them,  because  he 
cannot  possibly  be  of  the  blood  of  the  first  purchaser. 
And  so,  i  converso,  if  the  lands  descended  from  the  father's 
side,  no  relation  of  the  mother,  as  such,  shall  ever  inherit 
So  also,  if  they  in  fact  descended  to  John  Stiles  from  his 
father's  mother,  Cecilia  Kempe ;  here,  not  only  the  blood 
of  Lucy  Baker,  his  mother,  but  also  of  Geoi^e  Stiles,  his 
father's  father,  is  perpetually  excluded.    And,  in  like  man- 
lier, if  they  be  known  to  have  descended  from  Frances 
Holland,  the  mother  of  Cecilia  Kempe,  the  line  not  only 
of  Lucy  Baker  and  of  George  Stiles,  but  also  of  Luke 
Kempe,  the  father  of  Cecilia,  is  excluded.  Whereas,  when 
the  side  from  which  they  descended  is  forgotten,  or  never 
known,  as  in  the  case  of  an  estate  newly  purchased,  to  be 
holden  utfeudntm  antiquum)  here  the  right  of  inheritance 
first  runs  up  all  the  father's  side,  with  a  preference  to  the 
male  stocks  in  every  instance;  and  if  it  finds  no  heirs 
there,  it  then,  and  then  only,  resorts  to  the  mother's  side, 
leaving  no  place  untried  in  order  to  find  heirs  that  may  by 
possibility  be  derived  from  the  original  purchaser.    The 
greatest  probabiUty  of  finding  such  was  among  those  de- 
scended from  the  male  ancestors;  but  upon  failure  of 
issue  there,  they  may  possibly  be  found  among  those  de- 
rived from  the  females.    This  was  probably  the  reason  of 
the  constant  preference  of  the  agnatic  succession,  or  issue 
derived  fit>m  the  male  ancestors,  through  all  the  stageer  of 
collateral  inheritance;  as  the  ability  for  personal  service 
was  the  reason  for  preferring  the  males  at  first  in  the  direct 
lineal  succession.    We  see  clearly,  that  if  nudes  had  been 
perpetually  admitted,  in  utter  exclusion  of  females,  the 
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DESCENTS,  tracing  the  inheritance  back  through  the  male  line  of 
ancestors,  must  at  last  have  inevitably  brought  us  up  to 
the  first  purchaser;  but,  as  males  have  not  been  perpe- 
tually admitted,  but  only  generally  preferred ;  as  females 
have  not  been  utterly  excluded,  but  only  generally  post- 
poned to  males ;  the  tracing  the  inheritance  up  through 
the  male  stocks  will  not  give  us  absolute  demonstration, 
but  only  a  strong  probability,  of  arriving  at  the  first  pur- 
chaser; which,  joined  with  the  other  probability,  of  the 
wholeness  or  entirety  of  blood,  will  fall  little  short  of  a 
certainty. 

9efore  we  conclude  this  branch  of  our  inquiries,  il  may 
not  be  amiss  to  exemplify  these  rules  by  a  short  sketch  of 
the  mjGtnner  in  which  ^e  must  search  for  the  heir  of  a 
person ;  as  John  Stiles,  who  died  seised  of  land  which  he 
acquired,  and  which  therefore  he  held  as  a  feud  of  indefi- 
nite aiitiquity  <. 

In  ttke  first  place  succeeds  the  eldest  son^  Matthew 
Stiles,  or  his  issue  (No.  i.) — if  his  line  be  extinct,  then 
Gilbert  Stiles  and  the  other  sons,  respectively,  in  order  of 
birth,  or  their  ifsue  (No.  s.)— in  default  of  these^  all  the 
daughters  together,   l^aigaret  and  Charlotte  Stiles,  or 
their  issue  (Nq*.  ^.)— On  failure  of  the  descendants  of  John 
StUes  himself,  the  issi^^  pf  Qeofljrey  and  Lucy  ^tiles,  his 
pnrents,  is  called  in,  viz.  ^rs^  F^^c^  Stiles,  |)ie  eldest 
brother  of  tb^  whole-blopd,  or  his  issue  (No.  4.)-*-then 
Qliyer  Stil^a,  apd  .ttie  other  iY]ip)^l)rother8,  respectively 
io  order  of  birth*  or  t}ieir  issue  (^o.  5.)— then  the  sisters 
of  the  whole-blood  all  togetji^,  ^fidget  ^4  A}ice  ^tiles, 
ox  tji^ir  :iaBne  f^o.  j$.) — Jii  ^^jTect  of  these,  the  issue  of 
Oeorge  ftn4  C^ecjili^  ^tije^,  j|;iB  father's  parents,  lespect 
being  stiU  had  %f>  their  age  and  sex  (No.  7.)-^then  the 
iflsae  oi  Walter  and  .ChrisM^^  Sttles,  t^e  parents  oi  his 
putejaial  gmidfiMher  (No.  .9«>--theii  the  issue  of  Richard 
Md  Aime  Stiles,  jQi^  pjureiita  of  )ub  paternal  gnmdfi^her's 


f  S^e  the  Table  of  Descents  annexed,  (III). 
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lather  (No.  9.) — and  so  on  in  the  paternal  grandfather's    l»SCExrTS. 
paternal  line,  or  blood  of  Walter  Stiles,  in  if^imtum.    In 
defect  of  these,  the  issue  of  William  and  Jane  Smith,  the 
parents  of  his  paternal  grandfather's  mother  (No.  lo.) — 
and  so  on  in  the  paternal  grandfather's  maternal  line,  or 
blood  of  Christian  Smith,  t»  infinitum^  till  both  the  imme- 
diate bloods  of  George  Stales,  the  paternal  grandfather, 
are  spent. — ^Then  we  must  resort  to  the  issue  of  Luke  and 
Frances  Kempe,  the  parents  of   John  Stiles's  paternal 
grandmother  (No*  ii.) — then  to  the  issue  of  Thomas  and 
Sarah  Keo^pe^  the  parents  of  his  paternal  grandmother's 
fitther  (No.  la.)— and  so  on  in  his  paternal  grandmother's 
paternal  line,  or  blood  of  Luke  Kempe,  in  ir^bditfm. — In 
default  of  which,  we  must  caQ  in  the  issue  of  Oharies  and 
Mary  Holland,  the  par^ts  of  the  paternal  grandmother's 
mother  (No.  1 3.)— and  so  en  in  the  paternal  grandmo« 
ther'9  maternal  line,  or  blood  of  Francis  Holland,  tit  tit^Eni- 
turn,  till  both  the  immediate  bloods  of  Cecilia  Kempe,  the 
paternal  gr^dmother,  are  also  spent— -Whereby  the  par 
temal  blood  of  John  Stiles  entirely  failing,  recourse  must 
then,  and  not  before,  be  had  to  his  maternal  relations,  or 
the  blood  of  the  Bakers,  (No.  14, 15, 16),  Willis's  (No.  17.) 
Iliorpes  (No.  18,  19),  and  Whites  (No.  oo),  in  the  same 
fegnlar  successive  order  as  in  the  paternal  line. 

The  student  shoidd,  however,  be  informed,  that  the 
class  No.  10,  would  be  postponed  to  No.  11,  in  cpnse- 
quenee  of  the  doctrine  laid  dpwa,  arguendo,  by  Justice 
Manwoode,  in  the  case  of  Clere  y.  Brqofte^,  from  whence  it 
is  adopted  by  Lord  Bacon ^  and  Sir  Matthew  Hide^; 
beeanse  it  is  said,  that  all  the  JTeBsale  ancestors  on  the 
piirt  pf  t)ie  fattier  are  equally  wofthf  of  blood ;  and  in  that 
caJt^pnudmity  shall  prevafl.  Aiid  yet,  notwithstanding 
the80  rc^piectabk  authorities,  the  compiler  of  this  table 
hath  ^sentttred  (in  point  of  4lieoiy,  tor  the  case  never  y^ 
ocputei,  in  pvaetice)  to  giv6  ^ference  to  No.  10,  befori 

^  Ptoard.  4^.  ^  H.  C.  L.  94O1 344.    ' 

i  ISlisim.  c:  J. 
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DESCENTS.  No«  11,  for  the  following  reasons :  i.  Because  this  point 
was  not  the  principal  question  in  the  case  of  Clere  v. 
Brooke ;  but  the  law  concerning  it  is  delivered  obiter  only, 
and  in  the  course  of  argument,  by  Justice  Manwoode, 
though  afterwards  said  to  be  confirmed  by  the  three  other 

* 

Justices  in  separate  extra-judicial  conferences  with  the  re- 
poiter.  2.  Because  the  Chief  Justice,  Sir  James  Dyer,  in 
reporting  the  resolution  of  the  court  in  what  seems  to  be 
the  same  case  \  takes  no  notice  of  this  doctrine.  3.  Be- 
cause it  appears  from  Plowden's  report,  that  very  many 
gentlemen  of  the  law  were  dissatiafied  with  this  position  of 
Justice  Manwoode,  since  the  blood  of  No.  10  was  derived 
to  the  purchaser  through  a  greater  number  of  males  than 
the  blood  of  No.  11,  and  was  therefore,  in  their  opinion, 
the  more  worthy  of  the  two.  4.  Because  the  position 
itself  destroys  the  otherwise  entire  and  regular  symmetiy 
of  our  legal  course  of  descents,  as  is*manifest  by  inspect- 
ing the  table,  wherein  No.  16,  which  is  analogous  in.the 
maternal  line  to  No.  10  in  the  pa|«mal,  is  preferred  to 
No.  18,  which  is  analogous  to  No.  11,  upon  the  authority 
of  the  eighth  rule  laid  down  by  Hale  himself;  and  it  de- 
stroys also  that  constant  preference  of  the  male  stocks  in 
the  law  of  inheritance,  for  which  an  additional  reason  is 
before  given,  besides  the  mere  dignity  of  blood.  Because 
it  intro^ces.all  that  uncertainly  and  contradiction  which 
is  pointed  out  by  an  ingenious  author  ",  and  establishes  a 
collateral  doctrine  (viz.  the  preference  of  Nb.  11  to  No.  10) 
seemingly,  though  perhiaps  not  strictly,  incompatible  .with 
the  principal  point  resolved  in  the  case  of  Ciere  v.  Brookif 
viz.  the  preference  of  No.  1 1  to  No. ,  14.  And  though 
jthat  learned,  writer  proposes  to  rescind  the  principal  point 
then  resolved,  in  order  to  clear  this  difficulty,  it  is  appre- 
hended that  the  difficulty  may  be  better  cleared  by  ngect- 
ing  the  collateral  doctrine,  which  was  never  yet  resolved 
at  all.    6.  .Because  the  reason  thai  is  given  for  this  doc- 

*  Dyer,  314.  "  Law  of  Inheritances,  2d 

«dit.  p-  33>  38*  61, 6a,.  66. 
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trine,  by  Lord  Bacon,  (viz.  that  in  any  degree  paramount    DESCENTS. 

to  the  first,  the  law  respecteth  proximity,  and  not  dignity 

of  blood,)  is  directly  contrary  to  many  instances  giyen  by 

Plowden  and  Hale,  and  every  other  writer  on  the  law  of 

descents.     7.  Because  this  position  seems  to  contradict 

the  allowed  doctrine  of  Sir  Edward  Coke ",  who  lays  it 

down,   (under  different  names,)  that  the  blood  of  the 

Kempes  {alias  Sandies)  shall  ixot  inherit  till  the  blood  of 

the  Stiles's  (alias  Fairfields)  fail.     Now  the  blood  of  the 

Stiles's  does  certainly  not  fail,  till  both  No.  g  and  No.  10 

are  extinct.    Wherefore  No.  1 1  (being  the  blood  of  the 

Kempes)  ought  not  to  inherit  till  then.    8.  Because  in  the 

case,  Mich.  12  Edw.  4,  14%  (much  relied  on  in  the  case        • 

of  Clere  ▼.  Brooke)  it  is  laid  down  as  a  rule,  that  *'  cestui 

que  doit  inheriter  al  pere,  doit  inheriter  alfits^"    And  so 

Sir  Matthew  Hale  ^  says,  **  that  though  the  law  excludes 

the  father  from  inheriting,  yet  it  substitutes  and  directs  the 

descent,  as  it  should  have  been  had  the  father  inherited/' 

Now  it  is  settled,  by  the  resolution  in  Clere  v.  Brooke,  that 

No.  10  should  have  inherited  before  No.  1 1  to  Geoffrey 

Stiles  the  ikther,  had  he  been  the  person  last  seised ;  and 

therefore  No.  10  ought  also  to  be  preferred  in  inheriting  to 

John  Stiles  the  son  (1). 

In  case  John  Stiles  was  not  himself  the  purchaser,  but 
the  estate,  in  fact  came  to  him  by  descent  from  his  father, 
mother,  or  any  higher  ancestor,  there  is  this  difference;  that 

^  Co.  Lit.  12 ;  Hawk.  Abr.  2 ;  Bro.  Abr.  tit.  Descent,  3. 
inloc.  '  See  2  Blac.  Com.  223^ 

^  Fitzh.  Abr.  tit.  Descent,        ^  Hist.  C.  L.  243. 


(1)  And  see  the  same  doctrine  adopted  by  Mr.  Robin- 
son, Inher.  Fee-simp.  c.  6,  and  ably  supported  bjr  Mr. 
Professor  Christian, .  in  his  Notes  to  the  (jommentaries  of 
Sir  William  Blackstone,  and  also  by  Mr.  Watkins,  in  his 
learned  Essay  on  the  Law  of  Descents  (Desc.  p.  170); 
but  ingeniously  controverted  by  an  anonymous  writer  of 
"  Renuurks  on  the  Law  of  Descents.'' 
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DESCENTS,  the  blood  of  the  line  of  the  ancestors^  from  i^hich  it  did 
not  descend,  can  never  inherit,  as  has  been  already  fiiUy 
explained.  And  the  like  rule,  as  is  there  exemplified,  will 
hold  'upon  descents  from  any  other  ancestors. 

The  student  should  also  bear  in  mind,  that,  during  this 
whole  process,  John  Stiles  is  the  person  supposed  to  have 
been  last  actually  seised  of  the  estate ;  for,  if  ever  it  comes 
to  vest  in  any  other  person,  as  heir  to  John  Stiles,  a  new 
order  of  succession  must  be  observed  upon  the  death  of 
such  heir;  since  he,  by  his  own  seisin,  now  becomes  him- 
self an  ancestor  or  stirpes,  and  must  be  put  in  the  place  of 
JohnStiles.  The  figures,  therefore,  denote  the  orderin  which 
the  several  classes  would  succeed  to  John  Stiles,  and  not 
to  each  other; '  and,  befcHre  we  search  for  an  heir  in  any  of 
the  higher  figures  (as  No.  8)  we  must  first  be  assured  that 
all  the  lower  classes  (from  No.  i  to  No.  7)  were  extinct 
at  John  Stiles's  decease. 

Mr.  Christian,  in  his  Notes  to  the  Commentaries  of  Sir 
William  Blackstone,  has  attempted  to  explain  the  above 
plan  of  descent  by  a  more  easy  scheme,  deigned  to  det^- 
mine  the  heir  at  law  in  all  cases  th^t.can  fKMteiUy  occur, 
and  as  some  have  thought  this  more  simple  than  die  mode 
adopted  by  the  learned  Judge,  and  as  die  student  will  need 
every  assistance  that  can  be  afforded  him  in  this  intricate 
bracnh  of  the  law,  I  shall  here  subjcHn  it.  In  tracing  the  heir 
downwards,  in  tiie  descending  Kne,  notiifficulty  can  ever 
occur;  but  in  the  scheme  annexed,  the  propositus  is  sup- 
']>osed  to  die  without  issue,  and  without  brothers  or  sisters, 
seised  of  an  estate  vby  purchase ;  and  A.  B.  C.  D.  &c.  to 
2.  to  be  his  father,  grandfather,  &c.  his  lineal  ancestors  of 
the  same  name,  and  a.  b,  c.d.to  z.  to  be  their  respective 
wives,  who  are  not  necessarily  related  to  each  other.  To 

>  find-  then*  the  hdr  of  the  propositus,  we  must  inquire  for  the 
lineal  heir  or  ^presentative  of  the  eldest  brother  of  i.  the 

*  lather,  then  for  the  representative  of  the  second,  third,  and 
other  brothers ;  but,  if  A.  had  no  brothers,  then  for  his 
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sisters  and  their  representatives :  if  none  can  be  fo(ind»    DESCENlS. 
we  musty  in  like  manner,  have  recourse  to  B,  and  so  on  to 
C;  and  if  we  find  a  representative  of  III.  the  eldest  bro- 
ther of  C.  he  is  the  heir  at  law  to  the  intestatei  attd  will 
inherit  before  the  representatives  of  the  brothers  of  D.  E. 
F.  be.  and  thus  we  are  to  go  back  through  the  lineal  male 
ancestors  of  the  intestate ;  out  if,  in  going  up  to  jZ.  or  to  any 
indefinite  distance,  we  can  find  no  heir  issuing  from  the 
male  ancestors,  we  must  then  have  recourse  to  the  fe- 
males ;  but,  in  this  research,  we  must  begin  at  the  other 
end,  and  pursue  a  different  direction.    We  must  inquire, 
first,  whether  z.  the  wife  of  one  of  the  remotest  male  an- 
cestors of  the/^ropostYtts,  had  a  brother  or  sister  leaving  a 
representative ;  for,  if  so,  he  will  be  the  heir  of  the/)ropo- 
siius,  if  we  suppose  24 — 6-^3.  to  be  the  respective  brothers 
of  the  wives,  then  the  descendants  of  24,  lyill  inherit  be- 
fore those  of  6,  and,  for  the  same  reason,  those  of  6  before 
those  of  3.    If  ^r.  had  no  brother  or  sister  leaving' issutt, 
but  his  collateral  relations  descended  firom  her  ancestors^ 
one  of  those  must  be  preferred  to  any  heir  on  the  part  of 
f.  e.  J.  Sec ;  and  to  discover  such  an  heir  of  z.  we  must  put 
z.  in  the  place  of  the  propositus,  and  inquire  for  the  repre- 
sentatives of  the  brothers  and  sisters  of  her  male  ancestors, 
and  then  of  their  wives,  as  before;  and  such  an  heir  of  z. 
will  inherit  before  the  heir  of  d.  c.  b.  and  a. ;  and,  for  the 
same  reason,  their  heirs,  respectively,  will  have  a  preference, 
as  we  come  down' to  a.    This  table  appears  not  aifficult  to 
be  comprehended,  and  will  determine  immediately  the 
prionty  of  relations  ever  so  remote,  if  their  pedigrees  can 
be  traced.    It  must  be  remembered,  that  if  it  is  known 
that  the  estate  bias  descended  from  E.  to  ^e  preposihts, 
then  none  of  the  heirs  of  e.  d.  c.  b.  a:  can  ever  be  admitted ; 
and  if  it  has  descended  firom  one  of  the  wives,  Yiz.f.  &c. 
then,  as  before,  the  heirs  of  e.  d.  c,  6.  a.  are  eiccluded,  and 
also  the  collaterals  of  the  male  ancestor  above  E. ;  and  if 
no  collateral  of  R  D.  8cc.  (//s  descendants)  can  be  found, 
then  to  find  her  heir,  she  must  be  put  in  the  place  of  the 
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DESCENTS,  propositus  in  the  table. '  The  student  must  also  observe, 
that  if  an  estate^  of  which  the  propositus  is  the  purchaser, 
should  descend  to  a  representative  of  a  brother  of  C.  from 
the  propositus,  upon  failure  of  that  branch,  it  may  after- 
wards pass  to  a  representative  of  a  brother  of  JP.  and  so 
upwards  in  the  male  Une,  but  being  once  in  the  line  of 
VI.  the  female  branches  f.  e.  d.  &c.  are  cut  off;  for  they 
are  not  related  by  blood  to  F.  But,  upon  failure  of  that 
line,  it  is  still  transmissible  to  the  lines  of  the  females 
above,  for  the  collaterals  would  be  related  by  blood,  or 
would  have  a  conimon  ancestor  with  JF*. ;  and  this  is  a 
strong  argument,  in  addition  to  those  already  adduced,  in 
support  of  the  doctrine,  that  the  remoter  females  should 
be  preferred  to  the  nearer ;  for  this  may  be  presumed  to 
have  been  the  progress  of  the  estate  in  its  descent  from 
the  propositus ;  when,  also,  it  passes  from  the  male  into 
the  female  line,  it  cannot  afterwards  pass  into  any  other 
female  line,  for  they  are  not  related  to  each  other  by 
blood'. 

Biotken  Biotlien 
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'  See  s  Blac.  Com.  ^^oiii\  also  320,  n.  9. 
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DESCENTSw 

3.  Onthe  Detcentqf  Remainders  and  Retiersiam  expectant  — — — 

upon  Eiiates  of  Freehold  (i). 

Ahhoagh,  in  the  latter  stages  of  the  feudal  law^  the  te-  Betcent  of 
nant  was  allowed  to  have  an  estate  for  life,  or  in  fee,  in  rem^mkn. 
the  lands  originally  allotted  to  him  or  his  ancestors,  yet 
the  ultimate  property,  we  have  seen,  was  considered  as 
vested  in  the  king,  and  the  tenant  was  considered  as 
having  the  dominium  utile  only,  or  the  right  of  possessing 
and  enjoying  the  fruits  only  of  the  land.  The  possession 
of  the  land  was,  however,  in  him  who  had  such  interest 
for  life,  or  other  greater  estate ;  and  hence  livery  of  seisin 
was  necessary  at  the  creation  or  transfer  of  an  estate  of 
freehold.  The  freeholder  had  a  feudal  possession;  and 
alihoag^  he  had  granted  his  estate  for  years  or  at  will,  yet 
his  possession,  in  notion  of  law,  still  continued,  and  the 
lessee  was  considered  only  as  his  bailiff  or  servant,  and 
accountable  to  him  for  the  profits  of  the  lands  at  a  certain 
stated  annual  sum^  And  hence,  also,  no  other  is  said  to 
be  seised  of  property  in  lands  but  he  who  has  a  freehold 
estate;  and,  if  he  has  a  descendible  estate,  it  wiU  devolve  on 
his  death  to  his  own  heirs,  as  of  the  person  last  seised ; 
but  if  the  descendible  estate  be  expectant  upon  a  prece- 
dent freehold,  the  feudal  seisin  is  in  such  precedent  tenant ; 
and,  consequently,  there  can  be  no  mesne  seisin  of  a  re- 
mainder or  reversion  expectant  upon  an  estate  of  freehold, 
80  as  to  make  a  postesdo/ratrii,  while  such  remainder  con- 

*  See  Mill.  View  of  En^.  b,  note  (s),  and  331,  a,  n. 
Gov.  b.  1,  c.  5,  p.  86;  Oilb.  (1);  2  Blackst,  Com.  141, 
Ten.  39,  40;  Co.  lit.  239,    c.  9;  Watk.  Desc.  135. 


(1)  Upon  this  subject,  Mr.  Watkins,  in  his  Essay  on 
Descents,  has  frimished  us  with  the  most  full  and  perspi- 
cuous remarks  with  which  the  profession  has  been  fa- 
voured; to  that  work,  therefore,  the  student  is  referred 
for  a  more  particular  investigation  of  the  subject  than  is 
h&tt  attempted. 

VOL.   v.  A  A 
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U6aCfiNXS<    tinues  in  a  regular  course  of  descent  (i),  viz.  no  seisin  be- 
'        — *^-  tween  the  ftime  of  the  death  of  the  ancestor,  and  the  acoes- 

sion  of  the  estate  in  possession.  But  yet^  as  such  remain- 
der (NT  reversion  may  be  sold,  devised  or  charged  by  the 
persons  entitled  to  it",  the  descent  of  it  may  be  changed 
by  the  exercise  of  certain  acts  of  ownership ;  as  Yjfj  grant- 
ing it  over  for  a  term  of  life,  or  in  tail ;  because  tike  exer- 
cise of  such  acts  of  ownemhip  is  equivident  to  the  actud 
BeMn  of  an  estate,  which  is  capable  of  being  reduced  into 
possession  by  entry ;  for  as  an  aotital  entry  is  not  pmcti- 
^aUe  in  the  case  of  smch  reversion  or  lemamder,  the 
i^ieliaitlon  of  them  for  a  oertatn  estaie  is  sufficient  to  turn 
ihe  descent;  su<ji  grants  heiag  (before  ihe  atatutes  of 
4^fc  5  Anne,  c.  i6),  always  attended  with  a^Aommest,  the 
netoyliety  of  iben^  and  the  conseq«ent  alteration  of  die 
teteint^  w^ve  ^deemed  ec|ual  to  the  aotualientry  on  adeeoeaty 
<HrUvery^'ieisin<«(nagiftor(8aleof  aai)estatein.peB8es8iiQn; 
siteh  ^ttpBament  being  originaUgr  cmmm  paribm,  and,  in 
latelr  days,  suffioiently  attested*;  alld  ferlhis  BBsaonaie- 
f^vslon  cocdd  not  be  granted  over  to/take  infiOum^vafmoftt 
tiMU^  An  ^NHjite  in  posaassion  ^    Ilins,  whese  il.  mas  tenant 
for  Jifo,  wnth  remainder  to  trustees-forpmaenping  oontBgent 
remawide«i»  withiisBiatBder  to  the  iast  and  siher  sctos  of 
A*  in  itiit  with  jrenudndsr  to  Ae  hdirs  .of  the  'body  of  ^ 
with  remaindar  to  4he  night  heifs  of  the  isfter  of  JL  <irfR» 

°  Co.  Lit  Htt  b,  n.  (4).  Ojlb.  Ten-Ai;  Oo.IiL  so9» 

309,    a;    2  Blackst.    Com.  a;  Touchst.    253;    SuIUt. 

175;  Cynmngham  v.  Moody,  Lect.  iig^   2  Blax;.    Com. 

1  Ves.  1 76»  1 77  ;  Kwaston  v.  31 7. 

Clarke,  2  Atk.  fio6.  "r  Plowd.  15$,  483;  8  Co. 

*  See    Plowd.    25,    152;  74;  2  Blac.  Com.  lofi. 


.(1)  But  if  it  be  gpanted  over,  it  veste  immedinhrly  in 
th^  graatee,  and  makes  him  the  «toek  of  descent;  'and,  in 
Sttoh  oase,  the  )MMn'{ifterimedyi.t)laiming  by JdesoentyinBit 
mdke  hnnseif  heir  to  sudh  pnvehaser.  See  iHale?s  Coat 
Law,  269,  c.  11. 


vns  the  der isgr) ;  and  A*  made  a  lease  ^pd  release  to  B.    DESCEittj^ 

in  trust  for  the  payment  of  his  debts,  ^.  and  levied  a  fixie  " 

pf  the  landsy  bat  suffered  no  reoovery :  it  was  heldi  by 

Lord  Hardwicke,  that  4*  by  such  cooveyancfi,  had  altered 

tbe  courae  of  the  deaeent  pf  Ibhe  reversion,  so  that  it  should 

go  to  the  heir  ol  4.  of  ^  whole->blood'. 

And  this  imneiple,  that  a  remainder  or  rerefsion  on  a 
^froefaold  will  admit  of-  no  mesne  or  intermediate  seisin, 
while  it  coBliniies  in  a  course  of  descent,  and  no  such  acts 
of  ownership  as  have  been  just  mentioned  have  been  ex- 
erted, appears  to  furnish  a  solutiim  of  the  question,  whe- 
4iher  a  gemainder  or  reversion  on  a  freehold  shall  be  sub- 
ject to  tile  debts  of  the  mesne  remainder-man  or  reyer- 
aiontf?  It  is  said,  'm  Bcbimanv.  Tat^e*,  that  ^  aaanch 
reversionary  remainder  may  be  sold,  and  comes  to  the  heir 
by  descent,  it  is  reasonable  it  should  be  assets/'    But, 
.tlu>ttgfa  areiyminder  or  reversion  on  afteehold  may  be  soU, 
yet  as  it  may  not  come  to  the  heir  by  descent  from  Ae 
peni^  who  contracted  the  deVt,  a  distinetion,  it  should 
jieem,  ojsght  to  be  taken  between  attending  it  in  the  life- 
time of  Ahe  debtor,  or  in  the  bands  of  his  devisee,  and  ex- 
.  Sending  itin4ie  lives  of  other  persons.    If  judgment  be 
iwd  in  the  4ebtor's  life-tinie,  it  seems  reasonable  that  it 
dio^d  bind. the  property,  although  no  execution  be  taken 
out  till  the  property  descend  to  others;  but  where  no  judg- 
poQ^At  is  |iad  4|i  th^e  debtor's  life-tii^e,  and  the  stock  of  de- 
scent is  notjq|banged  by  such  mesne,  it  should  seem  Aat  the 
person  taking  such  iremainderby  descent,  would  not  be  sub- 
let tp  the  debts  pf  a  mesne  remainder-man  or  reyer^oner, 
as  he  .would  not  take  by  descent  frop  him,  but  fippi  .tl)e 
original  donor;  and  so  paramount  the  mesne's  charges^. 
But  if  no  act  of  ownership  be  everted  by  .the  .^siie  re- 
mpind^nPMm  or  reversioner,  or  if  such  remainder  or  rever- 

*  tSinng^rw.New,  9  Mod.  pi.  19;  and  MarckioMMs  of 
363*  TweedaUv.  Earl^Coventfy 

*  Sf'  ]ii¥>ns.40i.  et  al.  1  Bro.Ch.  Ca.  340* ' 

*  See  Bro.  Abr.  «  Assets," 
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DESCENTB.    bIoh  be  not  taken  in  execution  for  the  debt,  or  otber  act 

of  the  mesne  owner,  such  remainder  or  reversion  canoot 

be  subject  to  poisessfo  fraim^  dower%  or  curtesy^.  And, 
therefore,  if  land  be  given  in  tail,  and  the  reversion  in  fee- 
simple  descend  or  come  to  the  tenant  in  taiU  yet,  during 
the  estate-tall,  he  cannot  be  seised  of  snch  reversion  so  u 
to  make  a  poMsestio/ratm.  Thus,  where  a  person,  baring 
issue  a  son  and  a  daughter  by  one  wife,  and  a  son  by  another, 
gave  his  land  to  his  eldest  son  in  tail,  the  sister  could  not 
inherit  to  him ;  for  it  is  a  ftmado  fratrh  which  makes  the 
sister  inherit,  and  not  a  reversiofratris  (i). 

Thus,  while  the  estate  continued,  he  could  not  be  acta- 
ally  seised  of  the  reversion  in  fee  simple,  so  as  to  turn  the 
•descoit;  for  he  could  not  be  seised  of  both  in  possession 
atK)ne  and  the  same  time,  and  an  estate*tail  will  not  merge 
in  a  fee*.  But,  had  he  becoihe  tenant  after  possibility  of 
issue  extinct,  it  would  have  been  otherwise;  for  thongli, 
"as  to  some  respects,  the  estate-tail  may  be  said  to  hare 
.continued  after  possibility,  &c.  in  the  tenant  during  his 
•life,  yet,  in  other  respects,  it  in  a  manner  ceased,  and  the 
tenant  or  donee  would  have  been  qtum  tenant  for  life 
only,  when  such  his  estate,  would  merge  in  the  fee, 
which  would  then  become  execnted  in  possession,  and 
consequently  be  subject  to  poneatio  frairis,  dower,  and 
curtesy  ^ 

«  8  Co.  96,  a ;   Cordats  •  Plowd.  530,  296;  a  Co. 

case,  Cro. ^2.316;  Co^Lit.  61,  a;  8  Co.  74,  b.  75,  a; 

31,  a.  38,  a,  and  b.  35  a,  Kitch.  153,  8cc.  Perk,  s.88; 

and  b.  2  Blac.  Com.  1 77. 

*  Perk.  s.  467;  Dyer,  367,  '  See  Watk.   Desc.  146, 

pi.  44 ;  Co.  Lit.  ftg,a,  and  b.  and  cases  there  cited. 

(1)  See  authorities  cited  Watk.  Desc.  143;  Oilb.  Ten. 
13;  CuntdnghamY.  Moody  f  1  ^^^ey,  174;  and  see  the  case 
ofJefMm  on  demise  of  llarrii  and  Wife  v.  Pritehmd  and 
others,  in  a  Wik.  45,  &  Watk.  Desc.  143 ;  where  the  case 
in  Wilson  is  said  to  be  misreported,  and  that  it  was,  in 
&ct,  determined  in  direct  support  of  the  doctrine  above 
laid  down,  it  being^  determined  in  favour  of  the  daughter 
by  the  second  ventre. 
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Again,  if  the  heir  enter  on  the  death  of  the  ancestor,    DESCEHTSb 
and  his  entry  be  defeated  by  the  endowment  of  his  mother,  " 

he  can  have  no  actual  seisin  of  the  reversion  of  the  third 
or  other  part  of  his  mother,  while  such  part  continues  in 
dower'.  Nor  can  he  have  any  actaal  seisin  of  lands  of 
which  his  father  is  tenant  by  the  curtesy'*;  ncMrofsuch 
as  are  expectant  upon  a  lease,  or  other  estate,  for  life^ 
Thus,  when  there  is  an  anterior  estate  of  freehold,  the 
actual  seisin  is  in  the  possession  of  such  freeholder;  and, 
consequently,  the  person  entitled  to  an  interest  expectant 
thereupon,  cannot  be  said  to  be  actually  seised  thereof  on 
a  mesne  descent  When,  therefore,  one  estate  in  fee«sim- 
pie  is  limited  on  another,  by  way  of  executory  devise,  it 
must  iall  under  the  same  rule ;  and  the  descent  of  the  con- 
tingent fee  cannot  allow  of  any  mesne  seisin  by  which  such 
descent  might  be  turned. 

Hence,  we  perceive,  that  the  principles  which  Apply  to 
the  descent  of  an  estate  in  possession  do  not  q^ply  to  the 
descent  of  an  estate  in  remainder  or  reversion  expectant 
on  an  estate  of  freehold.  But  they  apply  when  the  par* 
ticular  estate  is  only  for  years ;  a  tenant  for  years  being, 
as  we  have  before  observed,  considered  merely  as  the 
bailiff  of  the  freeholder,  and  as  holding  the  possession  for 
him^ 

It  becomes  necessary,  therefore,  to  consider  to  whom 
a  person  must  make  himself  heir,  who  claims  an  estate  of 
which  there  has  been  no  mesne  seisin.  If,  as  has  been 
observed,  there  can  be  no  mesne  seisin  of  any  estate  ex- 
pectant upon  a  freehold,  whilst  such  estate  continues  to 

s  Oilb.  Ten.  37 ;  Co.  Lit  note  (4)  ;  also  Ibid.  239,  b 

241,  b.  i^ifh;SnuilesY.DalefMooTe, 

^  See  lit  s.  394;  Co.  Lit  868,  pi.    laoi ;    KeUow  v. 

241,  b.  Rawden,  Cartb.  138;    and 

'  Cro.  Car.  411,413;  Reeve  Cunningham  v.  Moody,  1  Ves. 

V. Mabter,Cro.  Ifliz.  315-16;  1 76. 
3Co.6,b;  8  lb.  9;  Gilb.  Ten.        ^  See  Co.  Lit  339,  b,  n. 

p.i5,i9;Co.Litii,b.i4,a,  (3);  Watk.  Desc.  149. 
note  (6).    179b;  and  Ibid. 
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DESCENTa  descend^  and  no  particttlar  actd  of  ownership  hate  been 
exerted,  it  followd  that  there  can  be  no  mesne  heir  (as 
sach)  capable  of  tttming  the  descent ;  and,  consequently, 
he  who  daims^  must  make  Ulnself  heir  to  the  person  in 
whom  such  estaiie  firdt  rested  by  jpxircha&e;  or,  in  case 
such  acts  of  owtiership  have  beeh  etertised^  then  tb  the 
person  who  last  elercised  them.  Thus,  if,  in  the  case  be- 
fore put>  a  ^ft  in  tail  be  made^  and  the  rcTehsion  descend 
to  the  eldest  son  (by  a  first  Dentrb)  of  the  donor ;  which 
eldest  son,  being  also  tenant  ih  tail,  dieisi>  ledving  d  sister 
of  the  whole  and  a  brother  of  th6  half-blood,  the  brother 
of  the  half-blood  shall  succeed  to  the  retersibn,  land  not 
the  sister  of  the  whole ;  because  the  revei^ion  descends, 
on  the  death  of  the  eldest  soh,  not  to  the  right  heirs  of 
such  eldest  son,  (for  such  eldest  son  was  nevelr  actually 
seised  of  the  reversion,  but  of  the  estate-tail  on  #hich  it 
was  expebtant),  but  to  the  right  heirs  of  the  ikther,  or  of 
the  person  Who  made  the  gift,  or  of  hini  to  ^om  limited, 
given,  8cc.  And,  therefore,  as  the  younger  son  by  the 
sbcond  i)€^tre  was,  on  the  A^Mi  of  the  eldest  soti  by  the 
fiifit  vadta,  th^  right  heir  of  theit  coihmon  fhther  th^  donor, 
(foir  h^  Was  6f  the  whole  blood  tb  hiih,  and,  being  ft 
milti;  shidi  be  prefeired  to  iA  ielder  female,  and  so  take 
place  of  his  sister');  such  younger  son  shall  succeed  to  the 
reversioi^  as  well  as  to  the  estate-tail. 
Heir  of  Che  Wheti,  theirefbr^,  a  reversion  or  remainder,  iekpecttot 

rtt  pure  aser.  ^^^  ^  estate  of  (teehold,  continues  ih  d  donrse  of  de- 
scent^ Without  siich  acts  of  oMrhership  exerted,  such  Vevet- 
sion,  ftc.  still  eontihually  devolves,  bn  the  death  ^f  tiA 
particular  heir,  to  the  person  who  can  then  make  himself 
heir  to  the  donor  or  purchaser,  witnout  ^y  regard  to  the 
particular  heir  of  the  precedent  ^ersbn  who  sacceeded  to 
it  by  descent,  till,  upon  the  determination  of  the  particatar 

^A&te,  it  ultimately  Vests  in  possession  in  him  who  at  such 

»         .       ...» 

determination  is  the  right  heir  of  such  donor,  purchaser, 
'  See  a  Blac.  Com.  212 ;  Can.  II;  Wdfk.  Dese.  15^. 
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or  original  remainder-man ;  for,  as  there  was  no  inteniM*  DESGEHia 
diate  person  actuaHy  seised  of  such  rerai^i^fi  or  remakid^,  _— -^ 
no  one  could  be  the  mean  of  turning  its  descent,  and  be« 
coming  a  new  stock  or  terminus ;  bttt  sach  stock  must  sttU 
be  the  donor,  purchaser,  or  remainder-taan,  and  must  so 
continue  (if  no  alienation  be  made)  tiH  sach  estate  shall 
become  vested  in  possession;  and,  consequently,  it  will  be 
absolutely  necessary  to  prove,  on  every  lievolutieti,  a  de- 
scent, not  from  the  immediate  predecessor  who  took  by 
descent,  (for  with  him,  as  such,  we  have  nothing  now  to 
do),  but  from  the  donor,  purchaser,  or  origmal  remainder- 
man. Whoever,  therefore,  can  make  himself  heir  to  such 
donor,  &c.  will  be  entitled  to  the  inheritance  in  reversion 
or  remainder,  though  expectant ;  but  yet  Hot  so  as  to  be 
capable  of  transmitting  it  to  his  own  right  heirs,  as  such^ 
except  by  granting  it  over,  till,  by  the  detennination  of  the 
particular  estate  which  supported  it,  or  upon  which  it  Wf» 
expectant,  (when  it  would  cease  to  be  a  reversion  or  re- 
msdndei),  it  becomes  vested  in  possession  in  him  who 
would  be,  at  that  time,  the  right  heir  of  the  donor,  &c. 
which  person  would  then,  upon  his  obtaining  an  actual 
seisin,  become  the  stock  of  descent,  flrom  whom  die  Aitnre 
pedigree  mnst  run'*. 

And  it  is  die  same  with  respect  to  contingencies  and  Contingeoeici 
executory  devises ;  as,  where  there  was  a  devise  to  G.  in  dcTbet. 
fee ;  but,  if  he  died  nnder  the  age  of  twenty-one  years, 
leavitig  no  issue,  then  to  P.  in  fee;  after  die  decease  ef 
the  testator,  P.  died  in  the  life-time  of  G.  who  afterwards 
died  under  the  age  erf  twenty-one,  and  without  issue : 
was  held,  that  die  lends  vested  in  F/s  heir  at  law,  upo 
thte  happening  of  the  contingency,  (viz.  on  the  deadi  of  G. 

'*  Bee  Feame^s  Continc.  Pkwd.  j|S,  113,  4B5,  489; 

Rem.  449;  Co.  lit.   11,  b,  Frederick  r.  FredericLCro. 

14,  a,  and  n.  (6),  iA,b.  15,  filiz.  334;  Bofmlr.  Payne, 

a;  3  <Jo.  4"^,  a;    neew  V.  Dyer,   129;  Cmningkam  v. 

Makter,  Oiro.  Car.  4115  1  Moody,  iVe».  174. 
Co.  95,  99;  8'<Jo.  96,  a; 
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DESCENTS,  uader  age,  and  without  issue),  but  that  the  interest,  while 
it  was  contingent,  did  not  so  attach  in  G.  who  was 
heir  at  law  to  P.  on  her  decease,  as  to  carry  it, '  on  his 
death,  to  his  heir  at  law^  who  was  not  heir  at  law  to  P; 
but  that  it  vested  in  that  person  who  was  heir  at  law  to 
P.  (the  first  purchaser)  at  the  time  of  the  contingent 
happening". 

For  the  more  fully  elucidating  these  doctrines,  and  in 
order  to  show  at  one  view  the  difierent  .manner  in  which 
an'  estate  vested  in  possession,  and  an  estate  in  remainder 
or  reversion  expectant  upon  a  freehold  would  descend, 
Mr.  Watkins  has  subjoined  to  his  Essay  on  Descents,  a 
table  or  calendar,  thus  explained : — Suppose  an  estate  be 
given  to  Henry  Warden,  in  tail%  with  remainder  over  in 
fee  to  Benjamin  Brown.  On  the  death  of  Benjamin  Brown, 
the  remainder  would  descend,  1st,  to  his  eldest  son  Wil- 
liam Brown,  by  Anne  Lee,  and  from  him,  2dly,  to  Isaac 
Brown,  his  eldest  son,  by  Sarah  Watts.  Isaac  dying  with- 
out  issue,  we  must  again  seek  the  right  heir  of  his  father 
William,  as  the  representative  of  his  grandfather  Beiyamin, 
for  Isaac  having  never  been  actually  seised,  could  not 
transmit  it  to  his  own  heirs  (as  such)*  Now  we  perceive 
by  the  table,  that  William  Brown  left  a  dau^ter  by  his 
first  wife,  and  a  son  by  his  second ;  these,  his  children,  are 
both  in  the  same  degree ;  but  the  younger  being  a  sod, 
and  so  more  worthy  of  blood,  he  (George)  shall  (sdly)  suo 
ceed  to  the  inheritance,  in  exclusion  of  his  elder  sister.— 
George  dying  without  issue,  we  must  again  seek  the  hdr 
of  his  grandfather,  which  now  is  (4thly)  Lucy  Brown.— 
Lucy  dying  likewise  without  issue,  whereby  her  fitther's 
issue  are  extinct,  we  must  still  inquire  for  the  heirs  of  the 
remainder-man,  whom  we  now  find  to  be  (Sthly)  John 
Brown  (his  son  by  his  second  wife).    The  remainder  then 

"  See  Gooirighiw.  Seark,  $ier,  Cro.  Car.  410,  413; 

s  Wils*  ag;  and  cited  also  Comdmr.  C/MlBe,Hob.33; 

in  Feame  on  Cont  Rem.  Plowd.  485,  489. 

448 ;  and  see  Reeve  v.  Mal-^  •  See  Tab.  Desc.  IV. 
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descends  fiKun  John  to  (64hly)  his  eUest  son  Edmund;   DESCENI& 
and  from  him  to  (7thly)  his  only  son  Jsmes.^-^anies  dying 
without  issue,  we  must  once  more  seek  the  heir  of  the  re- 
mainder-man, whom  we  find  among  the  yet  liring  issue  of 
John  Brown;  for  John  leaving  a  daughter  by  one  wife, 
and  a  son  and  daughter  by  another,  the  remainder  descends 
(8thly)  to  Henry  his  son  by  Frances  Wilson,  as  of  the 
worthiest  sex ;  but  he  dying  without  issue,  we  again  seek 
the  heir  of  Benjamin,  and  find  that  John  left  two  dangh- 
teis  also,  Penelope  Brown,  and  Felicia  Brown,  by  different 
wives;  these  daughters  being  in  the  same  d^;ree,  and 
both  equally  the  children  of  their  common  father,  through 
whom  they  derive  their  title  to  inherit  (i)  shall  (gthly)  suc- 
ceed as  parceners.    One  of  these  daughters  dying  without 
issue  in  the  life-time  of  the  other^  the  other  shall  then  suo-> 
ceed  to  the  whole ;  for  she  does  not  claim  as  heir  to  her 
deceased  sister,  but  as  the  now  only  heir  of  her  father. 
But  the  survivmg  sister  dying  also  without  issue,  we  pur- 
sue oar  old  inquiry,  uid  ask  again  for  the  heir  of  Benjamin, 
the  remainder-man ;  and  as  his  male  issue  is  now  extinct, 
and  as  he  left  two  daughters,  Susannah  and  Catherine,  (by 
different  wires),  we  find  that  they  or  their  issue  shall 
(lothly)  next  inherit,  as  heirs  to  him.    On  their  death,  or 
that  of  their  issue,  whereby  the  descendants  of  the  re- 
mainder-man are  become  extinct,  we  must  yet  seek. his 
right  heir;  and  this  we  find  to  be  (i  ithly)  Bridget  Brown, 
his  sister  of  the  whole-blood ;  for  though  the  half-blood 


(1)  Sisters  of  the  half-blood  cannot  succeed  as  heirs  to 
each  other;  but  they  may  succeed  as  the  heirs  of  their 
common  father,  being  e<^ually  his  children.  The  same  law 
as  to  sons  or  daughters  m  gavelkind.  8  Mod.  208 ;  Tur- 
ner V.  ZVntcr,  Robins.  GaTclk.  b.  1,  c.  6,  p.  100-105; 
Foxe  V.  Sndth,  1  Freem.  45  ;  and  see  Robins,  b.  i;  0.3, 
p.  37,  where  a  custom  is  noticed  for  lands  to  descend  to, 
and  be  partible  among,  brothers  by  the  first  vetUre  only, 
to  the  exclusion  of  tfiose  by  a  second.  See  also  Co.  Lit. 
140,  b. 
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DSSCfeNTS.    Bttcceed  e<J[fMdly  with  die  whclt  acdoihg  ike  dciaeeiidAats  of 

Bei^amitt,  according  to  the  worthiaeBs  of  sex  or  priority 

of  birthy  yet  sach  Remainder  being  legally  rested  in  Ben^ 
jamin,  he  alone  iA  the  persM  item,  whdm  it  can  be  danied, 
and  to  whom  the  person  claittiiiig  most  make  Mttis^  beir: 
for  those  whom  we  have  called  the  half*blood  among  Us 
descendants,  are  only  of  the  half^Mood  to  each  other,  bat 
are  equally  derived  &om  him.  But  those  of  the  hal&Uood 
above  him,  being  not  (by  the  terms)  derived  ttom  the  same 
couple  of  ancestor^  as  he  is^  cannot  possiMy  Succeed  as 
beSrs  to  hhn.  And,  thei^fore,  thofqglk  llmoUiy  Brawn  is 
the  right  heir  (on  the  death  of  Befijamin  and  his  ittHie),  to 
Joseph  Brown  their  commoh  lather,  yet  it  is  tiot  bis  heir 
thatweseel,  bat  th<$  heir  of  Benj^tmin ;  and  as  he  is  not 
the  heit  of  Beiijamiii,  (being  by  the  tecottd  tenire,  and 
tlietefbre  of  the  haIf*blood  Only  to  htm),  he  ahiA  itot  toe- 
6eed  to  the  remainder,  but  subb  rem^dnder  shall  descend 
to  Bridge  his  sifter,  Of  the  Whole^Mood,  I. «.  by  the  fint 
^^htfet  but  itt  tnise  nhe  die  trisSHmt  istfiie,  it  ahaB  then  go 
(itlDdy)  to  niomas  Brown,  her  tmde ;  imd  the  Sasne  of 
Jbbe^h  Blt)Wh  by  Brnrnn  Atldtt^,  (fae  aecond  ta^tte,  shsll 
be  excluded,  dd  they  tkn  neter  be  the  right  hdn  of  Ben- 
j^isiil,  uie  nfst  purchasety  fS^om  whom  it  must  still  be 
claimed.^^ — Oil  the  dettth  of  Thomas  Browii,  wfthont  isKae, 
the  remainder  lihall  <l3th1y)  go  to  hia  imde  Daniel  Brown; 
and  Yiot  to  his  brtxtber  5oi^eph  Brown ;  because  Thomis 
having  tievet  bedn  Seised,  it  Would  not  on  his  death  go  to 
hi8heir,bnttotheheirof  Benjamini  and  Joseph  being  the 
father  of  Benjamin,  could  never  be  (as  such)  his  heir' :  and 
Stephen,  not  being  derived  from  the  same  couple  of  an- 
oeetors  as  Benjamin^  abaH  not  suctesd.  Ffasa  Daniel  it 
^dU  ()4ddy)  %o  to  Ablatatti>  (thB  wn  of  EdwMd  and 
Bafbk'^  Bfown. 

!6ut  had  the  estate  we  are  ^peaking  of  been  an  estate  m 
.ptesesBSSB  iidsliad  4)f  f^eiaion,  it  wmU  hansdesoeaded 

'  See  Show.  246. 


CH.  I.  ^  If.]  CONVjeYANClNG.  363 

teij^  didbrfently ;  fat  It  wotild  iheti  hare  gone  frbm  Benjtaim    D  fedCEim 

to  (t.)  William ;  Cheh  to  (II.)  Idaac ;  and  frotn  Isaac  to  (III.)   '^ 

LttcyBroWnj  whobeingth^perBOtl  now  last  actudly  seised, 

(suppoisifig  tlie  persons  etititlfed^  contintially  to  hav6  gained 

ah  a^iual  seisin),  is  becotne  the  stotk  of  distent,  ahd  ih^re- 

fofe  We  ihust  hoW  ^dek  tct  the  hetir  of  her,  and  not  of  Ben- 

jamiil.     fier  fdther^  VTilll^m  BroWn,  left  i^du^  ft  sOh, 

(George)  by  his  second  wife ;  but  this  lion  being  btlt  of  th^ 

half-blood  io  tncf,  ^hdl  il^Ver  inherit  as  heir  to  W.    Wd 

theii  must  go  6he  st^p  higher ;  bud  herfe  ^e  fitid  (IV.)  htt 

aunt  SusailnaU  tO  be  h^t  heif  of  the  Whole-blood.    Stt6aii- 

hah  dyihg  ^Ithbut  iftsti^,  tke  ^^tiLle  tipdh  devolveik ;  and 

as  We  faii^^M  hH^Y  tO  have  Wd  Actually  i^lsed,  We  nitisi 

find  out  who  is  heir  to  her ;  and  this  we  discot^ir  ib  bi  ' 

now  (V.)  (kdf^  Bwwh,  thfe  soil  of  her  btothfet  VfllHam, 

who,  tiibii^  of  thg  half-bbod  to  Lucy,  k  of  the  Wht^te 

blood  t6  Stisanhah,  khd,  thef^fbre,  OMl  Ihhetit  tb  hUt^. 

AtA  now  ^  the  1&6U&  of  his  grahd&t)ier  BeiijAAii^d,  by  hid 

fi)rst  Wife  AUni6  L^,  beihg  extinct,  w^  tnust  go  to  0^1.) 

Brid^t,  the  d&ugfatfe^  6f  Jds^ph  and  B3i2«tbieth  Brown ;  foir 

the  teb\ie  t^  Behjbmth,  t>y  Jahe  Sitiith,  bdng  of  tiie  htlf- 

btood  tb  t^^di^,  ^ali  ^^Vet  iilhettt  ^  hei^  to  him.    But 

HAi^k  'Sticc^di%  tcA  htiting  been  actually  sdsed,  Wfe 

ifattst  ttow  MVe  tecotihre  to  h^  h^it ;  )gi:nd  this  w^  find  to  bb 

(Vlt.)  John  Bfdwh,  tb^  ^on  bf  Benjamiti,  by  Jane  ISmiih; 

fo^  ihbu^A  6f  dib  ^ii!f-bh)od  to  <leoirge,  he  is  liiiteally  ict^ 

«<^n4ed  ^'o^  the  b%  btodier  tCibi  ^hol^-btood  to  BiM- 

get,  kkid  ab^  thfetlefo^^  (as  th^  ^Idet  i^tik  of  Benjamin  al^ 

now  eitdh^t),  '^ticte^d  to  het\    l^roib  3<Jhti  it  desc^hdd  to 

(VIl!.)  %dmu!nd^,  and  ftom  Edihti^d  lb  ^X.)  Jatoed ;  and 

ft6±  i^es  tb  (k.)  h!id  aunt  Penelb^e)  wd  iTrt^hi  1^^!tae)ope 

te  tit.i  he'if  '&Wt  Catherine :  for  Ao\igh  ^  teftufe  of  h^r 

feftfft,  Jblm  fttbwn,  by  Fltofee^  \fft4bti,  ^fe  btik  of  thfe 

bilf-l*AbA  tb  t'6helop'e,  yet  the^  are  1i6W  "fl*  0%  Itepi*- 

^eYitattT^  of  John,  Who  was  Hatk  brother  bf  th%  Wh(^le-Mobd 

^  S^elit.«ee.l  '  IlM. 


364  BLEMBNTS   OF  [BOOK  T.   VABT  1. 

DESCENTS,  to  Catherine ;  and^  therefore,  the  estate  shall  descend 
irom  her  to  (XII.)  Henry  Brown ;  and  from  him  to  (XIII.) 
Felicia;  and  she  being  the  last  of  the  issue  of  her  grand- 
father Beajamin,  we  find  Thomas,  the  son  of  Philip  and 
Esther,  to  be  (XIV.)  her  heir;  for  as  to  Bridget,  the 
daughter  of  Joseph  and  Elizabeth,  it  has  already  passed 
her;  and  Timothy,  the  son  of  Joseph  and  Emma,  is  but 
of  the  half-blood  to  Felicia,  and  therefore  shall  not  suc- 
ceed to  her;  but  he  shall  succeed  as  hm  to  Thonuu, 
being  the  now  only  son  of  his  brother  Joseph,  (his  brother 
of  the  whole-blood).  From  Timothy  (XV.)  it  goes  to 
(XVI.)  Daniel;  and  from  Daniel  to  (XVII.)  Stephen; 
and  from  Stephen  to  (XVIII.)  Abraham  Brown  and  his 
issue,  &c. 

In  the  annexed  Table  the  descent  is  traced  in  the  pater- 
nal line  only  of  the  purchaser.  The  succession  into  the 
maternal  line  being,  it  is  imagined,  sufficiently  marked  oat 
in  the  preceding  Table  of  Descents,  III.  gi^en  after  Sir 
William  Blackstone,  by  which  (it  may  be  proper  just  to 
notice)  it  will  appear  that  on  the  extinction  of  the  issuer 
and  also  of  the  paternal  heirs  of  Benjamin  Brown,  the 
remainder  or  estate  in  possession  (for  the  descent  of  either 
must,  in  this  respect,  be  perfectly  the  same)  would  go  to 
the  right  heirs  of  Barbara  Finch  (XIX.  &  15.);  on  their 
failure,  to  those  of  Maigaret  Pain(XX.  &16.);  and,  on 
default  of  her  heirs,  to  those  of  Esther.Pitt  (XXI.  &  17.); 
and,  for  want  of  such,  to  those  of  Elizabeth  Webb  (XXII. 
&  18.)  the  mother  of  Benjamin.  The  rule  always  being  to 
give  the  preference  to  the  paternal  line,  and  not  to  hate 
recourse  to  the  maternal  till  the  paternal  be  exhausted. 

Again,  in  tracing  the  paternal  line,  we  begin  with  the 
father  of  the  person  last  seised,  or  first  purchaser,  and  pro- 
ceed tq^wards  through  the  grandfather,  great  giandfitUier, 
8ic.  as  far  as  the  line  can  be  pursued.  And' when  the  hein 
on  this  part  can  be.  no  longer  discovered,  we  begin  with 
those  of  the  wife  of  that  paternal  ancestor  with  whom  our 
discoveries  ended,  and  proceed  downwards  to  the  hein  of 
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the  mother;  thafl  it  first  goes  to  (i  i  •)  Bridget ;  then  to  (i  2.)    pescents. 
Thomas;  then  to  (13.)  Daniel;  then  to  (14.)  Abraham,  Sec.  . 

But  if  we  seek  the  heir  of  Benjamin  in  the  maternal  line, 
we  begin  with  (15.)  Barbara ;  then  proceed  to  (i6.)  Mai^ 
gsrel;  then  to  (17.)  Esther ;  and  then  to  (18.)  Elizabedi. 

III.  Thb  Mbans  bt  which  the  obioinal  Coubsb 
or  Dbscbmt  may  bb  bbokbn  ob  diybbtbd. 


Wb  have  seen,  that  an  estate  derived  er  fortt  maiema 
wiOy  so  long  as  it  continues  in  a  course  of  descent,  be  in* 
heritable  by  n<me  but  such  as  claim  from  her,  or  her  line 
of  ancestry,  bat  that  if  an  estate  so  derived  from  the  ma- 
ternal line  by  descent  be  once  fixed  in  the  maternal  heir 
by  punha$e  and  not  by  descent)  he  Will  become  a  new 
ancestor,  and  the  estate  thenceforth  descend  to  his  heirs 
general  with  a  preference  of  the  paternal  to  the  maternal 
line,  as  in  other  cases  of  a  seisin  ut  feudum  antiquum. 
Hence  it  becomes  material  to  consider  what  acts,  and  what 
fi>nn  of  limitation,  by  the  person  last  seised  of  an  estate  ex 
parte  matema,  will  amount  to  such  a  new  acquisition  as  to 
Yest  the  estate  in  him  or  his  heirs  by  purehaee. 

Aa  to  which  it  may,  first,  be  obsenred,  that  in  order  to 
eflfect  a  change  of  descent  to  the  patemalUne,  the  person 
seised  ex  parte  matema  must  acquire  a  new  estate,  for  if  he 
be  in  by  the  conYeyahce  in  anywise  as  of  his  old  estate, 
he  cannot  be  in  as  a  purchaser,  and  the  descent  conse- 
quently will  not  be  changed.    A  person  cannot,  therefore, 
raise  a  fee-simple  to  his  own  right  heirs  (by  the  name  of 
heirs)  as  a  purchaser  or  purchasers,  unless  he  parts  with  his 
whole  estate,  for  if  the  reversion  expectant  on  the  particular 
estate  granted  by  him,  remain  in  him,  this,  as  a  part  of  his 
old  estate,  will  continue  in  its  original  channel  of  descent  • : 
nor  can  he  make  the  heirs  of  his  body  take  by  purchase 
by  any  conveyance  operating  by  the  common  law  ^ 
Thus,  if  he  limit  an  estate  to  A.  for  life,  with  remainder 


•  Co,  lit.  %%,h;  I  P.  Wms.  359,  387.         'Ibid. 
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DESCENTS.    iQ  t^e  heirs  q(  h^  qwiji  l>Q4y,  «Hph  iqiemMa^  will  be 
:        v>oidj(i.) 

:9Ht if  t)^  gr^itpr  PP^  with  Ws  whole  wt^ie,  apd  thttia 
liipiiUa^P  he  either  to  hie  he^n^  g^^  or  ppefiial,  audi 
heirs  ^^  ^ke  by  p^rcha^;  for  h^r^  ^e  rwioii  finlsi 
the  limitation  cannot  be  considered  as  the  reversion,  for  that 
K»  )|lyvfi^  »  pcttf  of  tb«  estnte  gianjtad  9vhioh  renains  ia 
the  gnuitopP;  but  vkere  the  nAole  is  fiaated,  4here  is 
JiM>it|wg  which  cm  woain  in  hw.  Jf,  th^fi>$e,  *  pewon 
g^mjb9  tp  4*  W4  hi^  hw^  for  ev^r,  he  qm  haFe  po  r^^- 
^ij)fi  Ijeft  in  him ;  a^d!  h^np^  a^y  c^t^  limle^  a^ierwanb 
to  hiipi  or  hi?  h^rs^  m^  he  a  hqw  ^fftftt^  a^d  be  tslceii 
by  pj9iGha9e.  ThuSy  says  Col^e,  if  4*  m^l^i  ^  P^^  f^ 
fpma^  vf^  a  fepffiAenit  in  (^,  ^lad  t^f  back  m  estolte  to 

bm  ^  ^  h^Vf^f  ^  i^  ^  mi^^  purchase;  md  if  be  die 
iFithWt^  iMVe^  |h^  '^t^  01^  fhf^  p9rt  pf  Ims  ff^ther  3hftU  ia- 
t^^^t '.  TJwr  hpwqv^,  1^  i^  obi^ei3(ed  by  Mr.  ibigraie^ 
^W^t  be  ij^ipto^td  ^  tpo  4l^Ret  cony^qrMoes  io  &e ; 
ti^^  tot^  P{|4^  Ml^  ^m  m  mil  ^^  the  p<niMsaion  tolfe 
^ofci^^  l^sl  .^9  pQmfl^Mf  4iy(^^  .the  ^eoOar  of  ail 
interest  in  thp  ji^« ;  m4  thfs  jmc9a4regrai^iiKg  Ibe  ^eitate 
$p }^,  ,F9J  ^  ji^  ^'ftwt  feig^ppt  the  nae  had  been 
^W>^^  liflHt^  iM?  4^  ifepfp'  w4  hia  hws»  w  if  tkie 

*  Co.  lit.  22,  b;  sBlac.  Com.  1^5.    ^  Co.  ](4t.  1.2,  b. 

(ft)  But  )if  it  ihad  been  by  way  of  use,  as  to  il.  and  Us 
)h^r3,  ito.^e  ^p)e  i>f  it*  for  Hfe,  mtfi  mmipder  to  Ibe  oee 

of  the  he^irs  of  Jhe  Ijp^y  of  tbe^WV*  ^P  Iww  of  l^sJbpdjf 

would  take  by  purchase.  SeeCarth- 2^2;  yi^i^tk.  D^. 
iSBt.  ^Yat  4iaJ  the  remainder  been  (or  had  there  been  a 
i#llhl0tiMpt  leipaindffO  ^to  Im  ixem  geoeral,  t^ey  would 

hfiij^  tftk^  py  di^qenti,«p4  hflep.  ip .Qf  tbfe<dd .^^tato.  Ibid. 

But  note,  ip  ofder  to^ake  the  h^ya  pjTih^igpintof  or^onor 
4ol8lkeibv  purcmase,  the  estate  must  be  so  limited  as  to 

exclude  ^Le  <pf8Siamf^tion  of  an  implied  Itf^^state  in  bjhA 
JOmp^i  ^f^ v9t|^iivwe>  auah ttimitotionto dia lieifs ot his 

Dody  may  fix  in  the  ancestor,  and  so  the  heirs  be  in  by 

defeat.    See  W^tk.  Pegp.  1164.  281. 
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was  no  dedltfatMB  of  ww,  wnd  dte  ^ffinent  wm  HOt  aa    wscwf^ 

muh  cQQMdcffBtioii  at  -to  niae  aniue  to  die  hottae,  mmi 

oonaoqnenftly  the  uae  raniUBd  to  the  feoffor;  in  either 

ease  he  is  ia  of  his  anoient  uae,  and  not  hy  purohoffe'^ 

Thns,  if  an  aatete,  ckaeended  m  jmrie  fnatenaf  be  ooa* 

t^qred  to  X  andiiia  faaifs,  to  theuae  of  him  and  hb  haini» 

«pon  certain  tmrts^  and  nUpiaie  liinitelion  of  such  tniet 

ba  eafteadjr  nsade,  ar  m  portion  he  wilimited,  and  so  m* 

auk  ta  tha  peiaon  conrejfjmg,  or  his  heiia,  aach  iraatay  ao 

liaulad  aif  eeaultiagy  will  be  pait  of  the  old  estate,  and  go 

to  Iris  heim  by  desosai;  tot  troeta  am  aabjact  to  the  siane 

luisB,  as  to  dascentSy  aa  legal  eatfitca^    Andthoaghthe 

grantor  thus  digests  himself  both  of  the  legal  ealate  and 

llie  nse,  yatihe  beneficial  amlerest  belongs  (when  not  other* 

wise  disposed  lof )  to  the  fiaiaon  lAo  wai^d  have  been 

anlMed  to  Ae  legal  estate  if  it  4mu1  not  been  canvegped; 

in  the  «ama  manner  as  theusa  would  havie  done  before  Jdie 

atntnte  an  die  oonreyanca  .of  the  iegid  estate.    And  as  a 

tmak  now  is  what  a  legal  esteile- was  befoaa  the  statate  af 

naes,  it  inyustfoHqw  that^asaudi  uae,  wheAertozpraiaLy 

lisaited  ar  aesidling,  wa»thaanciieilt  nse,  a  dung  ooUataral 

andanaezed  inpiiritytto  ibm  H^Mtt  of  the  land,  and<to  tha 

paason  iaoohing  4fce  kndy  and  so,  as  it  mer^,  a  poitionof 

the  oldcstatey  auoii  trast,  aoilimited  or  TesaMing,  awast  be 

a  portion  of  the  old  estate  alsa*. 

Bnty  if  aaoh^raat  eatalaideaoeiid  Mx*fmi€  muMtamot  and 
lhai€gal  ealate'be  afteswaads  conifayed  to  tM  aeitai  (pm 
tmui,  >he  aliall  eske  aach  legal  e^tete4lQr  ^rehaae ;  and 
consequentiy  lit  aball  go,  an  his  jdeatii,  •  to  his  heirs  jon  afehe 
part  af  his  rMhar ;  and 'the  tnist  astate  diaQ  tiaaige  an  tha 
legal  whan  theyibath  become  fixed  in  faios  *.  Thns^wheta 
a  woman  conveyed  an  estate  to  trustees,  in  trust  to  permit 

*€o.lit.  1-2,  b^.  (3);  and  ■  See  Walk.  ©esc.  286, 
see  lb.  13,  a,  and  %z,  b.  and  apthorities  there  cited. 

r  Banks  v.  Sutton,  2  P.        •  ibid. 
Wms.  713;  lb.  736^Watk. 
Desc.  385. 
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DESCENTS,  her  to  receive  the  profits  during  life ;  and  (after  seyenl 
'"  mesne  limitations  of  such  tmst)  in  trust  for  her  right  ban. 
Tlie  trust  descended ;  and  afterwards  one  who  was  her 
heir,  as  to  a  moiety  of  the  premises,  had  die  legal  estate 
conveyed  to  him  by  the  trustee ;  and  it  was  held,  that  the 
legal  estate  vested  in  him  by  purchase,  and  that  it  sbosU 
descend  to  his  heirs  on  die  part  of  the  fiither,  and  could 
not  follow  the  old  use  ^.  For,  as  to  heits  er  parte  ptUenm 
vei  matema,  it  does  not  appear  that  an  heir  of  one  sort  has 
been  ever  held,  even  in  equity,  to  be  as  a  trustee  for  an 
heir  of  the  other ;  but  when  the  legal  and  trust  .festetei 
concenter  in  the  same  person,  the  tmst  estate  becomes 
absorbed  in  the  legal  ^. 

And,  upon  the  same  principles,  it  shoidd  seem  that  if 
lands  be  mortgaged  in  fee,  and,  after  forfiriture,  be  reeon- 
veyed  to  the  heir  at  law,  the  legal  estate  will,  on  such 
reconveyance,  vest  in  him  as  a  purchaser^  and  oonse- 
quendy  go  to  his  heirs  on  the  part  of  his  father,  aldaoiigh 
he  takes  the  equity  of  redemption  by  descent ;  for  a  mort- 
gagee, till  foreclosure,  is  considered,  even  in  equity,  as  a 
bare  trustee  for  the  mortgagor,  as  to  die  inheritance  of  the 
mortgaged  estate ;  and  we  have  seen,  that  on  the  convey* 
ance  of  the  legal  estate  by  a  trustee  to  the  ceUtd  fuetnut, 
the  legal  estate  will  vest  in  him  by  pnrcl^tte,  and  his 
equitable  interest  be  merged. 

If  a  person  seised  ex  parte  maiema  make  a  feoffinent  io 
foe,  reserving  a  rent  to  him  and  his  heirs,  the  rent  will 
go  to  his  heirs  ex  parte  paterna  *.  But  otherwise  of  a  reat 
reserved  on  a  grant  of  such  estate  for  life  or  ia  tail ';  for, 
in  this  case,  the  reversion  is  left  in  the  grantor,  which  will 
descend  to  hi&heirs  on  the  part  of  his  mother;  and  the 

^  Doe  ex  dem.  Balch  v.  Mod*  49;  Doe  dem.  fTor- 

Puttf  Dougk  773,  777.  man  et   tlx.  v,  Mormi,  7 

«  Dougl.  779;  Sir  John  Dumf.  &  East,  103;  Watk. 

Robimon  v.  Cowiyiw,  Ca.  y.  Desc.  388. 

Talb.  164.  •  Co.  lit  is,  b. 

^  See  Bemon  v.  Scott,  12  '  Ibid. 
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rent  will  fdlow  such  revenion  as  its  incident  i  but  when    DSSCKin& 
the  grant  is  in  fee,  there  is  no  rerersion  to  which  it  can 
attach ;  and,  consequently^  it  mast  be  considered  sub- 
stantirely  a  new  estate. 

So  if  ^.  having  a  lease  to  her  and  her  heirs  for  live^ 
dense  it  to  her  daughter^  and  afterwards  the  lease  be 
renewed;  this  last  is  a  new  lease,  and,  as  such,  shall 

4 

descend  to  the  heirs  on  the  part  of  the  father  K 

A  fine  sur  comuance  de  droit  come  ceo,  &c.  levied  by  Fae  ■flacting 
tenant  in  tail,  we  have  seen,  affects  not  the  reversion  or 
remainders  over,  when  in  another  person.  But  if  he  has  the 
tet  m  himself,  the  fine  (if  Icfvied  with  proclamations^  and 
it  shall  be  supposed  to  have  been  so  levied  until  the  con- 
trary be  shown)  extinguishes  the  estate-tail,  and  brings 
the  reversion  into  possession.  And  consequently,  this 
being  the  old  fee,  if  it  had  descended  ex  parte  nuttema 
before  the  levying  of  the  fine,  it  will  still  do  so ;  as  the 
fine  afiiects  ii  no  otherwise  than  by  bringing  it  into 
possession. 

But  if  a  person,  seised  ex  parte  matema,  levy  a  fine  sur 
done,  grant  et  render,  it  will  operate  as  a  feofiment  and 
le-enfeoffment,  and  give  him  a  new  estate ;  which  shall, 
consequently,  descend  to  his  heirs  on  the  part  of  the 
father^ 

But  yet,  it  is  to  be  observed,  that  althou^  on  a  fine  sur 
done,  grant  et  render,  the  u^es  rendered  to  the  conusorjare 
new  uses,  because  the  estate  has  passed:  to  the  conubee; 
yet,  as  such  fine  is  a  double  fine,  comprehending  the  fine 
sur  conusance  de  droit,  come. ceo,  See.  and  that  sur.  concessii, 
the  oonusee  takes  his  estate  by  the  fine  sur  conusance,  8ic. 
and  the  estate  or  uses  so  rendered  by  him,  is  a  portion^  of, 
or  are  served  by,  that  estate :  and,  therefore,. in  case  such 
estate  be  not  wholly  rendered  to  the  conusor  or  a  stranger, 
but  a  part  be  also  limited-  to  the  conusee  or  his  heirs,  such 

'  Maspn  V.  Dotf,  Pre.  Oha.  ^  Carth.  140 ;  Rice  v.  Lang^ 
319 ;  Pierson  v.  Shore,  1  Atk.    ford,  Dyer,  31 1 ,  pi.  84, 

480. 

VOL.    v.  B  B 
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DESCENTS,    part  is  a  portion  of  the  estate  so  taken  on  the  fine  come  ceo, 
8cc. :  and,  consequently,  the  uses  so  limited  on  the  finenflr 
concessit  to  the  conusee  or  his  heirs,  are  not  new  uses,  but 
must  be  considered  as  his  old  reversion :  as,  for  instance,  if 
a  fine  be  levied  to  husband  and  wife  and  the  heirs  of  the 
husband,  and  they,  by  the  same  fine,  grant  and  render  the 
tenements  to  the  conusor  for  the  life  of  the  husband,  re- 
mainder to  a  stranger  for  life,  with  remainder  to  the  bars 
of  the  husband :  tiie  heirs  of  the  husband  will  take  by  de- 
scent, and  not  by  purchase,  because  the  estate^so  nKimstriy 
limited  to  the  heirs  of  the  husband,  is  nothing  else  but  tke 
reversion  which  continued  in  him  expectant  upon  the 
determination  of  the  estate  granted  by  the  render  ^    So  if 
the  render  be  in  tail,  (t .  e.  of  a  portion  only  of  the  estate) 
the  conusee  ahali  have  the  reversion  to  his  own  use^. 
Tliis  is,  however,  the  only  species  of  fine  vribich  gives  a 
new  estate :  for  if  a  person,  seised  ex  parte  mattma^  levies 
a  fine  ttir  c&nusance  de  droit  come  ceo,  &o.  and  either  makes 
no  declaration  of  the  uses,  or  declares  it  to  be  to  the  use 
of  himself  and  his  heirs,  the  lands  will  still  descend  ex 
parte  maiema ;  because  it  is  still  the  old  use,  whioh  con- 
sisting in  trust  and  confidence,  will  foBow  the  natore  of 
the  land,  and  will  descend  as  the  land  would  have  de^ 
scended  if  no  alteration  had  been  made ;  and  it  is  totslfy 
immaterial  wiiether  the  u^e  be  expreissly  declaied  upon 
such  fine,  or  permitted  to  rise  by  implication, 
BecoTcrjaffec      A  conuDon  fecoveiy  being  now  considered  simfdy  as  a 

common  assniance  or  mrm  of  conveyance,  itia  equa% 
governed  by  Ae  intention  of  the  parties  with  reqiect  to  its 
operation;  thoagh,  therefore,  a  recovery Uke tiiose con- 
veyances passes  a  fee,  yet  the  fee  created  by  it  is  to  the 
use  of  die  recoveror,  unless  the  contmy  appears  to  be  the 
intention  of  the  parties',  and  he  being  dms  in  of  his 

*  See  Broml^  v.  Bennett,   .    ^  See  Moore,  46,  pi.  138. 

^^p  a37i  pl«  3M  Watk.  »  See  oii^e,  voL  iv.  p.  547. 
Desc.  294. 


CH.  I.  §I1I.J  CONVEYANCING*  3^1 

ancient  xnse,  and  the  statute  uoiting  to  it  the  possession,  he    descents. 

is  considered  as  io  altogether  of  his  old  estate ;'  and  the  "^— — — - 

descent  consequently  remains  unaltered.  Thus,  if  a  person, 

seifled  ex  parte  matema  in  fee,  suffer  a  recovery,  and  no 

uses  be  declared,  nor  any  consideration  i^pear  to  raise 

them  to  the  recoyeree,  the  uses  result ;  or  if  the  uses  be 

declared  to  the  recoyeree  and  his  heirs,  he  is  in  of  his  old 

estate,  which  shdl  continue  to  descend  as  if  no  recovery 

had  been  suffered''.  So  if  a  tenant  in  tail,  seised  by  descent 

er  forte  matema^  sufier  a  recovery^  the  fee  acquired  by 

such  recovery  will  descend  to  his  heirs  on  the  part  of  his 

mother^  for  the  fee-simple  will  descend  in  the  same  line  as 

the  fee-tail,  from  which  it  was  descended.    But  if  be 

were  to  take  the  estate-tail  by  purchase,  the  fee  so  created 

would  go  to  his  heirs  on  the  part  of  his  father,  whether 

the  lands  be  freehold  or  C(^yhold  ^. 

And  it  may  be  remarked,  that  if  a  fine  and  recovery  be 
for  a  particular  purpose,  the  several  deeds,  fine  and  reco- 
very shall  all  be  considered  as  one  conveyance,  and 
neither  of  them  be  permitted,  by  its  peculiar  properties,  to 
operate  so  as  to  des^oy  the  intent  of  li^e  parties  °.  As 
where  husband  and  wife  covenanted  to  levy  a  fine  of  lands 
descended  to  the  wife  from  her  mother,  which  was  levied 
accordingly,  and  a  recovery  afterwards  suffered;  it  wag 
held,  that  the  deed,  fine  and  recovery  made  but  one  con- 
veyance ;  and  the  estate  moved  originally  from  the  coni^- 
sor,  (which  in  this  case  was  the  feme;)  apd  that  what 
she  had  not  parted  with  was  still  in  her ;  and,  therefore,  so 

*  StapiUon  v.   Stapilton,  et  al.  v.  iSir  Rkbard  Fermor 

1  Atk.  9;    Lord  Derwent--  et  al,  Cro.  Jac.  643;  Seltvyn 

water" %  case,   1    Wils.  74;  v.   Selwyn,  2   Burr;,   11315 

Watk.  Desc.  296.  Roe  dem.  Noden  v*.  Griffith, 

""  Roe  dem.  CrQtpY.Bald-  1  j!  Blac.  Rep.  292,  251; 

were   et    aL  5    Durnf.    &  iS,  C.  1  Ibid.  605;  Vaughan 

East,  104.  denu    Atkins  v,  Atkins,  5 

•*  Parsons  v.  Freeman,  3*  Burr.  2787. 
Atk.  748;  5t>  John  Ferrers 

B.  B  2 


3jr-2  ELEMENTS  OF  [bOOE  V.  PAftT  U 

DESCENTS,  much  aa  was  not  declared  of  the  uses  upon  the  recovery 
was  still  to  the  old  use ;  the  nature  of  the  common  re- 
covery being  but  as  an  instrument  for  raising  the  use  '. 

Lastly,  it  may  be  noticed,  that  when  the  legal  estate 
descends  in  fee-simple  ex  parte  matema,  and  the  equitable 
estate  ex  parte  patema,  or  vice  vend,  the  equitable  estate 
shall  merge  in  the  legal,  and  both  shall  follow  the  hne 
through  which  the  legal  estate  descended  ^.  So  also  if  the 
equitable  estate  had  descended  ex  parte  materna,  and  the 
heir  had  had  the  legal  estate  by  purchase,  the  equitable 
estate  would  mei^e  and  be  utterly  extinguished  in  the  legal; 
which  would,  of  course,  go  to  the  heirs  on  the  part  of  the 
flither  ^ 

And,  when  the  question  is  between  those  of  the  paternal 
and  those  of  the  maternal  line,  the  law  always  gives  the 
preference  to  the  former '•  For  where  two  titles  unite,  the 
party  shall  be  in  of  the  best ;  and  as  the  dear  legal  fee* 
simple  is^  in  these  eases,  the  best,  the  party  shall  therefore 
be  in  of  it*. 

^Ti8c  to  the  Wherever  a  devise  of  lands,  of  which  a  person  is  seised  ex 
-parte  maierna,  gives  to  the  heir  the  same  estate  in  quality 
as  he  would  take  by  descent,  although  he  charge  them 
with  debts  or  other  incumbrances,  the  heir  shall  be  in  by 
descent>  and  the  lands,  on  his  death  without  issue,  go  to 
his  heirs  on  the  part  of  his  mother%  because  descent  is 
the  title  most  favoured  in  law.  And  whether  the  land  be 
freehold  or  copyhold^  it  wilt  be  the  same  \  for  the  sur- 

^  Beehwith*%  case,  3  Co.  '  Ibid. 

57,  b ;  CromwelpB  case.  Ibid.  *  Per  Willes,  Just  Dong;!. 

77,  b ;  Hurd  v.  Fischer  et  al.  778. 

Dougl.  44,46.  ^  Per  Buller,  Just  Ibid. 

*  Uoodright  lessee  of  Al-^  779. 

ittm  V.  Wells,   Dougl.  771,  *  See  Co.  lit  12,  b,  n. 

780  ;  Wade  v.  Pag^,  1  !Bro.  (2),    and  authorities  there 

(!!han.  Oa.  363;  Phiiipi  v.  cited;  and    WatV    Desc 

Brydges,  3  Ves.  jun.   126;  a68. 
Swfy  V.  AUtm,  Ibid.  339. 
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render  and  admission  of  copyholds  will  not  make  a  new    DESCENTB. 
e8tatc*<i),  

But  if  the  devisor  alter  the  estate,  and  limit  it  differently 
from  what  it  woold  have  descended  to  the  heir,  the  heir 
shall  take  by  purchase,  it  being  another  estate ;  which 
mast  descend  from  such  heir,  as  the  first  purchaser,  to  the 
heirs  on  the  part  of  his  father.  And  therefore  if  a  person 
seised  in  fee  devise  his  lands  to  his  eldest  son  in  tail,  the 
son,  though  heir,  at  law,  shall  take  by  purchase ;  for  it  is 
a  different  estate  from  that  which  would  have  descended 
to  him'.  And  if  the  devisor  had  been,  seised  ex  parte 
matema,  or  if  a  mother  had  so  devised  to  her  son,  as  the 
devisee  would  take  slich  entail  as  a  purchaser,  should  he 
afteiwards  suffer  a  recovery,  the  &e  so  effected  would 
descend  to  his  heirs  on  the  part  of  his  £either  ^. 

So  whenever  a  person,  seised  in  fee,  devises  an  estate  to 
his  heir  at  law,  and  limits  a  remainder  over,  the  heir  shaH 
take  by  the  devise,  and  be  in  by  purchase  *.  But  if,  on  the 
other  hand,  he  had  devised  the  particular  estate  to  a  stran- 
ger, and  the  remainder  over  to  the  heir  in  fee,  the  heir 
should  be  in  by  descent.  Hence  a  distinction  is  to-be  no- 
ticed, when  the  heir  takes  a  particular  estate  and  the  ulti- 
mate limitation  be  to  a  stranger,  and  when  the  particular 

^ SmithY.  Trigg,  i  Strange,  ^  See  Martin  v.  Strachanj 

487.  I  Wils.  66. 

«  See  Wilb  v.  P^mer,  2  »  See  Wilh  v.  Palmer,  « 

Blac.  Rep.  687,  find  5  Burr.  Blac.  Rep.  687. 
2615. 

(i)  And  it  is  to  be  noted,  that  it  is  not  in  the  election  of 
the  heir  to  be  in  by  purchase  or  by  descent ;  for  as  the 
law  casts  the  descent  on  him  immediately  on  the  death  X)f 
the  ancestor,  the  devise  is  in  such  case  absolutelv  void. 
And,  could  the  heir,  by  his  election,  have  taken  by  pur- 
chase, he  would  have  defeated  his  lord  of  many  emolu- 
ments of  his  seigniory,  and  deprive  the  specialty  creditors 
of  his  ancestors  of  tfie  fund  which  was  answerable  for  their 
demands;  for  till  the  statute  of  Will.  3.  the  devisee  was  not 
cha^eable  with  the  debts  of  the  devisor. 

3B3  , 


274  KLEMEN-TS  OF  [bOOK  V.    PART  1. 

DESCENTS,  estate  be  to  a. stranger  and  the  ultimate  limitation  to  the 
heir  at  law.  The  estate  taken  by  descent  must  be  the  old 
fee ;  but  the  ultimate  limitation  to  a  stranger  necessarily 
prevents  the  prior  one  to  the  heir  from  being  a  fee ;  and 
consequently,  that  so  taken  by  the  heir  must  be  a  different 
one  from  that  which  was  in  the  ancestor.  Whereas,  if  the 
ultimate  limitation  be  to  the  heir  at  law,  it  must  be  part 
of  the  old  fee,  undisposed  of;  the  devise  being  void  so  far 
as  it  conveys  the  same  estate*  in  point  of  quality,  as  thai 
which  would  have  descended  to  him,  and  which  was  once 
'  in  the  ancestor*. 

So,  in  the  case  of  an  executory  devise,  the  heir  at  law 
shall  take  the  estate  by  descent  until  the  contingency  arise ; 
for  until  that  event,  the  fee  is  not  affected ;  and,  conse- 
quently,  the  same  estate  which  was  in  the  ancestor  devisea 
to  the  heir  ^. 

But  if  a  person  having  several  daughters,  who  would  be 
his' heirs  cLt  law,  devise  to  them  in  fee,  they  shall  take  as 
purchasers.  For  though  they  would  have  succeeded  to 
him  as  his  heir,  yet  that  would  be  in  parcenary ;  whereas, 
here  they  take  in  joint  tenancy  or  common*. 

So,  where  A.  having  two  daughters,  (one  of  whom  died, 
leaving  a  son),  devised  his  land  to  the  son  of  his  deceased 
daughter ;  the  son  took  as  a  purchaser.  For,  "  by  this  de- 
vise there  was  an  alteration  of  the  estate ;  for  if  the  land 
had  descended,  both  the  daughters  would  bave  been  hot 
one  heir,  and  wouk)  have  taken  as  coparceners :  but  when 
a  devise  is  made  of  all  to  one,  or  the  son  of  one,  of  the 
daughters,  then  the  devisee  takes  by  purchase  in  a  dif- 
ferent manner  from  what  would  be,  in  case  Ae  fand  bad 
descended  *'. 

So,  if  a  person  has  several  aonsy  and,  being  seised  of 

•  Wutk.  Desc.  176,  ^73.         *  Com.  Rep.  laj,  ca.  86; 

*  Ibid.  (134),  «76>  278.       and  Heading  v.  J^»ftwi,  4 
«  Cfro.  Efe*  431,  pi.  36;    Ld.  Raym.  1^9. 

Sigdm  r.   Ymm,  3  Atk, 

731- 
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lands  in  gavelkind,  devise  to  them;  they  would  take  by    descents. 
purchase,  as  joint-tenants^  or  as  tenants  in  common*.  '.       [ 

So,  if  one  sei&ed  of  lands  at  common  law,  devise  them 
to  his  eldest  son  and  a  stranger,  it  is  a  good  devise ;  and 
they  shall  take  as  joint-tenants  ^ 

But  if  the  testator  devise  to  bis  son  and  a  stranger,  or  to 
two  or  more  of  his  sons  (one  only  being  his  heir,  in  com- 
mon, it  shonld  seem  that  the  son,  being  heir  at  law,  shall 
take  his  portion  by  descent.  For,  as  observes  Mr.  Feame', 
if  we  suppose  a  testator  to  devise  a  moiety,  or  any  other 
share  of  his  real  estate  to  a  stranger,  making  no  disposition 
at  all  of  the  remaining  undivided  share,  such  remaining 
undivided  share  would,  of  course,  descend  to  his  heir  at 
law,  and  he  must  hold  in  common  with  the  devisee  of  the 
undivided  share  devised.    Hence,  it  is  clear,  that  an  heir 
may  take  by  descent,  as  tenant  in  common  with  a  devisee, 
an  undivided  part  of  the  estate,  of  which  his  ancestor  wa£ 
solely  seised;  and  it  seems  to  be  immaterial,  whether  the 
share  he  would  so  take,  be  expressly  devised  to  him,  or 
left  unnoticed  by  the  will;  for  if  expressly  devised,  he  would 
take  it  in  common,  and,  if  not  noticed,  he  would  take  it 
in  the  same  manner ;  and  a  devise  to  two,  as  tenants  in 
common,  is,  in  efiect,  a  devise  of  one  undivided  part  to  one, 
and  of  another  undivided  part  to  the  other;  so  that  under 
such  a  devise  to  an  heir  and  another^  as  tenants  in  common, 
the  heir  takes  as  if  one  undivided  moiety  wc^e  devised  to 
the  other,  and  the  residue  to  himself;  that  is,  in  the  same 
manner  as  if  no  cUsposition  at  all  of  such  residue  had  been 
expressed  in  the  will ;  in  which  case,  he  would  have  taken 
by  descent;  and,  therefor^  the  same  estate  doing  devised 
to  Um  in  such  residue  as  he  would  have  taken  by  descent, 
the  general  rule,  respecting  devises  to  an  heir,  seems  to 
extend  to  it.    "  It  has,  mdeed,  been  held,  that^a  devise  to 

*  Higden  et  ah  v.  ValUer,       '  Oodb.gA;  and  see  Da//^ 
3  Atk.  731,  and  authorities    v.  King,i  Hen.  Blac.  1. 
there.  «  Po3th.  Works,  1 30, 1 31  ^ 

Watk.  Desc.  276, 
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DGSCEKT5.    the  beir  and  another,  makes  the  heir  a  pmchaaer ;  bat 
-*  that  seems,  says  Mr.  Feame,  to  be  on  account  of  the  joiiit- 

tenancy  and  benefit  of  survivorship  to  the  stranger.    And 

it  appears  that,  under  a  devise  to  two  co-heirs,  they  tab 

as  joint-tenants  by  ihe  will,  and  not  by  descent ;  and  so  in 

^  V  a  devise  to  them  in  common,  they  take  as  tenants  in  com- 

•  mon,  and  not  by  descent.  But,  it  is  evident,  under  either 
of  these  tenures,  they  take  every  part  of  the  land  devised 
in  a  different  manner  than  by  descent ;  whereas,  in  the 
-  case  of  a  devise  to  the  heir  and  another,  as  tenants  in  com- 
mon, the  heir  seems  to  take  the  part  devised  to  him  jut 
m  the  same  manner  as  if  it  had  been  left  to  descend  to  him, 
and,  consequently,  that  no  obstacle  would  arise  as  to  the 
eldest  son's  taking  his  moiety  by  descent;  and,  conse 
quently,  if  the  testator  had  had  the  lands  from  his  mother, 
that  such  moiety  would  descend  from  the  eldest  son  to  his 
heir,  on  the  part  of  his  paternal  grandmother."  So,  wheit 
one  devised  to  his  son  and  heir,  ''  but  in  case  he  died 
without  issue,  not  having  attained  twenty-one,"  then  oyer: 
the  son  attained  twenty-one.  By  Henley,  Lord  Keeper, 
^^  the  eldest  son  took  by  devise,  as  having,  under  the  wiD, 
a  different  estate  than  would  have  descended  to  him:  the 
one  being  pure  and  absolute,  the  other  not."  And  refer- 
ence  was  made  to  the  case  of  Attum  v.  Heber\  But  in 
the  case  of  Hynde  v.  Lyon ',  where  a  devise  was  ''  to  the 
wife  till  the  heir  should  be  of  the  age  of  twenty-four  yean^ 
and  that  at  that  age  the  heir  should  have  the  lands  to  him- 
self and  his  heirs  for  ever ;  and  that  when  he  should  come 
to  the  age  of  twenty-four  years,  the  wife  should  have  the 
third  part  during  her  life,  and  if  the  heir  died  before  the 
age  of  twenty-four  years,  that  then  the  lands  should  le- 
main  to  the  wife  during  her  life,  with  remainder,  after  her 
death,  (if  the  heir  had  no  issue),  to  the  daughter  of  thede- 
Tisor  in  tail,  remainder  to  the  right  heirs  of  the  devisor;" 

*i  Lutw.   797;    and    1        *  Dyer,  134,  a,p].  38;2 
6alk.  341 ;  Seott  v.  Seoit,  .  Leon.  1 1 ;  3  Ibid.  04,  70.' 
.      Ambler,  383, 
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it  was  adjudged  that  the  heir,  haying  attained  twenty^foar,   DBSCHWlB. 

wtt  in  by  descent.    In  this  case,  therefore,  the  heir  was  -"-"— — -^^ 

not  to  take  till  he  attained  twenty-four ;  but,  so  soon  as 

he  would  have  taken,  he  would  have  taken  the  absolute 

fee,  (not  a  base  fee,  as  in  ScoU  v.  Seoit) ;  and  as  he  would 

hare  taken  an  absolute  fee  under  the  will,  it  would  hare 

been  the  same  estate  as  he  would  have  taken  without  the 

win-,  and,  consequently,  he  would  be  in  by  descent,  as  of 

the  worthier  title''. 

IV.  The  Mbans  by  which  a  Descent  may  be  de- 

VBATSn  OR    PREVENTED,    AND   THE   HbIR    MADE 
TO  TAKE  BY  PURCHASE. 

In  order  to  investigate  this  point,  it  will  be  necessary 
previously  to  inquire,  what  the  requisites  are  to  a  person's 
taking  by  purchase^, 

''  A  person  shall  take  by  purchase  when  he  takes  an  Whe^  a  persoo 
estate  which  never  vested  or  attached,  or  could  have  pnrchMe?  ^ 
Tested  or  attached,  in  the  ancestor'." 

As,  if  a  son  purchase  an  estate  to  him  and  his  heirs*. 
So,  if  a  remainder  be  limited  by  a  stranger  to  the  right 
heirs  of  a  person  who  takes  nO  previous  estate  himself, 
the  heir  takes  by  purchase,  for  there  being  nothing  in  the 
ancestor,  nothing  can  descend :  thus,  if  there  be  husband 
and  wife,  who  have  issue  a  son,  and  lands  are  letten  to 
ope  for  life,  with  remainder  over  to  the  heirs  of  the  wife ; 
and  before  the  remainder  falls,  the  husband  and  wife  die ; 
the  son  shall  take  .by  purchase  ;  and,  therefore,  if  he  die 
without  issue,  his  heirs,  on  the  part  of  the  father,  (or  hus- 
band), shall  inherit,  and  not  those  on  the  part  of  the  mother 

(or  wife)*  (i). 

^  Watk.  Desc.  280.  "^  See  lit  s.  4. 

'  aWatk.  Desc.  231.  '^  Co.  lit.  13,  a.  298,  a. 

(1)  But  if  the  limitation  be  to  the  heirs  special  of  a  per- 
son who  takes  no  estate  himself,  scnd  in  whom  such  re- 
mainder could  not  attach,  the  heirs  special  shall  not,  it 
seems,  take  absolutely  by  purchase ;  nor  indeed,  absolutely 
by  descent,  but  intermeoiately  between  botb«  See  Co.  Lit. ' 
H,a,  n.  (6);  Hal.  MSS.;  Feame,  C.R.  108. 
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But  where  an  ^t^  i»  limited  to,  or  xemnins  in,  tbe  an- 
cestor, with  remainder  to  his  heirs  general  or  special,  the 
remainder  and  the  particular  estate  are  considered  in 
many  cases  as  coalescing,  or,  in  other  words,  the  remain- 
der fixes  or  vests  in  the  ancestor,  and  unites  with  the  par- 
ticular estate ;  in  which  case,  the  heir  being  in,  as  from  bil 
ancestor,  and  not  per  farmam  doms,  takes  by  descent 
Thus,  4>y  the  rule  in  Shelley's  case,  so  often  mentioned, 
when  the  ancestor,  by  any  gift  or  conveyance,  takes  an 
estate  of  freehold,,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately,  to  his 
heirs,  in  fee  or  in  tail,  the  word  heirs,  is  a  word  of  limitation 
of  the  estate,  and  not  a  word  of  purchase  (i). 

But  it  must^be  noted,  that  in  order  to  the  application  of 
this  rule,  both  estates  must  be  limited  by,  or  derive  their 
existence  from,  the  same  conveyance ;  or  the  estate  in  the 
ancestor  be  in  him,  as  a  portion  undisposed  of,  of  the  estate 
moving  from  him,  and  by  him  so  limited^.  For  if  an  an* 
cestor  have  an  estate  for  life,  and  an  estate  be  limited  of  the 
same  lands  to  his  heirs  by  another  conveyance,  thehein 
mil,  notwithstanding,  take  by  purchase,  and  not  by  de* 
scent'.  So,  if  the  estate  be  limited  to  A.  for  life,  with  re* 
mainder  to  the  heirs  of  £•  and  A,  grant  his  estate  to  B. 
the  estates  witt  not  coalesce,  but  the  heirs  shall  be  in  bjr 

<"  Waik«  Desc*  234.  '  Ibid,  and  ilfoofv  v.P«r* 

ker,  I  Ld.  Raym.  37. 

(1)  Rule  in  Shdky^s  case,  1  Co.  104;  and  see  of  this 
nde,  Watkk  Desc  17^  S33,  and  authoi^  there  referred  to. 
And  note,  the  rule  appUes  as  weU  to  copyholds,  as  te 
freeholds ;  Smith  v.  Triggs,  1  Stra.  487 ;  and  to  legal 
estates  limited  by  devise,  as  well  as  by  deed;  AtkinsoH 
y.  Hutchinson,  3  P*  Wms.  t^g.  80,  ako,  as  to  trusts 
executed;  Glmorchy  v.  Bosmlle,  Ca.  T.  Talb.  19;  Gartk 
V.  Baldwin,  2  Tes.  655.  But  trusts  executory,  (as  mar- 
riage  articles),  are  so  moulded  by  the  court  as  to  answer 
the  intent  of  the  parties ;  Ibidt.  and  Roberts  v.  IMrwdlj 
I  Atk.  ($08 ;  but  even  in  these  cases,  the  rule  prevails;  if 
such  intent  is  not  vi'olated  by  its  application ;  Ibid,  and 
see  Watk.  Desc.  3£3,  n.  (yy 


cH.  I.  §  rvj  coKVBTANciNG*  37g 

jMircIiaBe^*    Again^  wheie  husband  and  wife  were  seised    ]>x8CS(iT8. 

of  a  copyhold  to  them  and  the  heira  of  the  husband;  the  ^"^ 

liQgband,  after  a  surrender  to  the  use  of  his  will,  devised  it 

to  the  heirs  of  the  body  of  the  wife,  if  they  should  attain 

to  the  age  of  fourteen  years ;  the  coisrt  agreed,  that  the 

devise  did  not  operate  as  a  remainder ;  for  although  the 

wife  had  an  estate  for  life,  yet  this  was  a  new  devise,  to 

take  place  after  her  death,  and  not  a  remaindeT  joined  to 

her  estate'.     So,  where  the  father  settled  lands  on  his  son 

forlifi^,  retaining  the  reversion  to  himself,  and  afterwards 

devised  them  to  the  heirs  male  of  such  son,  the  estates 

were  held  not  to  unite;  but  the  heirs  male  took  the  entail 

by  purchase'. 

But  it  seems,  that  if  lands  be  limited  \o  A*  for  life, 
and,  after  A/b  decease,  to  such  uses  as  B.  shall  appoint, 
and  B,  appoint  to  the  heirs  of  A.  that  these  estates  ahalL 
coalesce ;  for  B,  being  merely  an  instrument,  when  he  ap« 
points  the  estate,  the  appointee  is  in  from  the  grantor ;  and 
the  estate  so  appointed  arises,  and  takes  effect,  from  the 
deed  by  whidi  such  power  was  created }  wlueh,  in  the  ease 
put,  was  the  same  which  limited  the  estate  for  life  to  ^  ^ 

And  although  the  person  executing  such  power  limit  it. 
subject  to  the  payment  of  debte,  it  witt  make  no  dvCferenG^ 
for  if  the  quality  of  the  estajlebenot  changed,  the  chaipng 
it  with  incuDodbrances  will  not  alter  the  descent". 

The  particular  estate,  and  the  estate  in  remainder^  rnust^  The  remiunder 
moreover,  be  both  of  the  same  nature,  viz.  both  legal,  or  "tote'^'b^ 
both  equitable.    And,  therefore,  if  the  estate  of  the  an-  oftheiame 
castor  be  legal,  and  that  to  his  heirs  be  eq^iitahle,  or  vice 

">  Watk.  Desc.  234 ;  and  '  See  Co.  Lit.  299,  b,  n. 

tfoorv.Parftfr,!  Ld.Raym.  (1);  and  see  Cooke  v.  Due- 

37-  ker^ld,  2  Atk.   565,   and 

'  Ibid. ;  Snow  v.  Cutler,  1  568 ;  Duke  of  MarBb&rough 

I-evinz,  135.  v.  Lord  Godolphin,  2  Ves. 

'  Doe  V.  Formereau,  Doug,  78. 

4J7-509 ;  Goodman  et  d.  v.  •  Hurst  et  al.  t.  JBarf  of 

^oodtiffhi,   2    Burr.   873}  Wimhehea  et  at.    ft  Burr. 

J^y  JjMBsboroueh  v.  Rx,  879;  Co.  Lit.  I2j  b,  n.  (2). 
Ca.  temp.  Talb.  262. 
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DSSCfiNTS.   versA,  they  cannot  coalesce ;  for  being  of  different  natares, 

they  cannot  make  one  estate  (i).    Thus,  if  an  estate  be 

limited  to  the  nse  of  trustees  during  the  life  of  A,  upoo 

trust,  to  permit  him  to  take  the  profits ;  remainder  to  the 

heirs  of  his  body;  the  estates  will  not  unite ;  but  the  hein 

shall  be  in  by  purchase'.    They  must,  moreover,  be  both 

freehold,  and  not  one  freehold,  and  the  other  for  yean:  if, 

therefore,  the  estate  be  limited  to  the  ancestor  for  yean, 

with  remainder  to  B.  in  tail ;  remainder  to  the  right  hein 

of  such  ancestor ;  the  right  heirs  shall  take  by  purchase; 

when  the  remainder  Tests,  and  not  by  descent  ^. 

Th#  remamder       The  Subsequent  limitation  to  the  heirs  must  likewise  be 

bdn  of  the  an-  confined  solely  to  the  heirs  of  the  ancestor  taking  the 

tSS'^i*^  particular  estate.    So  that,  if  it  be  to  a  wife  for  life^  with 

cQlar  estate.       remainder  to  the  heirs  of  the  bodies  of  husband  and  wife, 

the  heirs  of  their  bodies  will  be  in  by  purchase,  and  not 
by  descent,  because  the  freehold  was  in  the  wife  alone*. 
But  if  the  heirs  be  confined  to  those  of  the  persons 
taking  a  particular  estate,  it  matters  not  whether  the 
estates  of  the  ancestors  be  seyeral,  (provided  they  all  take), 
or  joint ;  nor  whether  the  remainder  over  be  to  the  heirs 
of  all,  or  only  of  some,  or  one,  of  such  ancestors.  As  if 
the  limitation  be  to  the  husband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the*  heirs  of  the  bodies  of  hos* 
band  and  wife,  the  heiJrs  of  their  bodies  shall  take  by 
descent*.    Sb,  to  baron  and  feme,  and  the  heirs  of  the 

^  See  Feame  on  Conting.  Robiman  v.  Wkarrty,  Blac. 

Rem.  34 ;  and  see  Sihester  Rep.    728 ;    Co.  I^  S19, 

▼•  Wibon,  a  Dumf.  &  East,  a,  n.  (3);  Denn  v.  Gilloty 

444, 451.  2  Dumf.  &  East,  435. 
.  ^  Co.  lit.  319,  b ;  1  Co.        •  See  Watk.  Desc.  240, 

104,  a.  and  cases  there;  WM  v* 

*    See  Frogmorion  dem.  WM,  2  Vem.  140. 

(1)  See  Feame  on  Conting.  Rem.  34,81.  In  illastratiQg 
this  rule,  the  references  are  chiefly  made  to  this  invalu' 
able  work;  as  most  of. the  crises  are  there  elaborately 
considered,  and  referred  to. 
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bodjr  of  the  baron,  is  an  estate-taU,  executed  mi  modo^.    DESCENts. 
So,  to  baron  and  feme  for  their  liyes,  with  remainder  to  " 

the  hein  of  their  bodies ;  the  estate-tail  is  executed,  and 

« 

the  heiFBi  in  both  cases,  are  in  by  descent  ^ 

Nor  is  it  of  consequence  that  the  estate  limited  to  the 
ancestor  be  such  as  that  it  may  possibly  determine  in  bis 
fife-time ;  for  if  it  be  to  the  widow  during  widowhood,  or 
to  aliasband  and  wife  during  tlieir  joint  lives,  rematnder 
to  &e  heirs'of  the  body  of  the  widow  or  wife,  the  estate- 
tail  nill  be  executed^ 

If  or  does  it  signify  wh^er  the  estate  of  the  ancestor 
be  expressly  given  to  him,  or  arise  by  implication  of  low, 
for  in  either  case  the  rule  will  hold.  As  if  A.  seised  in 
fee,  corenantio  stand  seised  to  the  use  of  his  heirs  male 
by  his  second  wife ;  this  estate-tail  is  executed  in  A^ 
although  he  takes  an  estate  for  lus  life  by  implicatioii 
only*. 

And  an  estate  may,  it  seems,  result,  or  arise  by^impUca- 
tioQ,  in  the  case  of  a  trust,  as  well  as  of  a  legal  estate '. ' 

Nor  is  it  material  whether  the  estates  to  the  ancestor 
and  the  beirs  be  mediate  or  immediate,  for  if  the  .limita- 
tion be  to  A.  for  life,  .remainder  to  the  heirs,  of  his  body; 
or  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C  . 
in  tail  male;  remainder  in  tail  general;  remainder,  to  the 
right  hein  of  A.  the  remainder  will  be  executed  in  A.  and 
his  heirs  take  by  descent'. 

And  whether  the  estate  limited  to  the  heir  be  such  as 
mmt  necessarily,  or  may. possibly,  vest  in  the  ancestor^^ir 
not,  it  matters  not,  for  though  there  be  an  utter  impossi- 

^  See  Watk.  Desc.  240,  Atk.  596 ;  but  see  Allen  v. 

and  cases   there;  Webb  t.  Nash,  1  Bro.  127;  Seagood 

TVM,  s  Vem.  140.  v.  Hone,  Cro.  Car.  366. 

^  Ibid.;andl{oeY.ilfstfop,        ^  Co.  Lit.  22,  b,  319,  b; 

3  Blac.  Rep.  1228.  and  see  Godolphin  y.  Abing- 

*  See  Watk.  Desc.  24s.  don,  2  Atk.  57 ;   Cobon  y. 

*  IbM.  and  cases  there  Gabon,  Ibid.  247;  and  Doug.    ^ 
cited.  506,  n. 

'  See  Dare  v.  Hopkins,  1 
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timate  limitation  of  the  wife's  estafie  was  to  the  right  hon 
of  the  wife,  with  a  proviso,  that  she  might  dispose  of  it 
''  as  she  should  think  fit/'  it  was  held,  to  be  only  a  new 
qualification  of  the  old' estate,  and  no  alteration  of  it,  till 
such  new  qualification  should  be  executed  "i. 

But  if  an  estate  be  limited  to  A.  for  life,  with  remainder 
to  *'  the  next  heir  male''  of  A*  in  the  singular  number, 
and  words  of  limitation  be  grafted  thereon,  such  heir  shall 
take  by  purchase :  the  words  ^'  next  heir  male"  beiog 
only  expressive  of  the  person  who  should  take,  or  a 
detcriptio  persmut  '• 

And  we  may  observe,  on  this  point,  that,  when  an  estate 
for  life  is  limited  to  a  person,  and  another  is^limited  over 
to  his  heirs  or  issue,  if  it  appear  that  by  the  words  hein 
or  issue,  was  meant  a  certain  or  particular  person,  with 
relation  to  the  time  when  such  limitation  is  to  take  place, 
(as  the  death  of  the  tenant  for  life),  then  such  words  will 
be  words  of  purchase;  but  if  the  testator  intended  to 
comprehend,  by  such  words,  a  class  or  denomination  of 
heirs,  and  intended  to  embrace  them  indefinitely,  thentbef 
^^iVL  be  words  of  limitation'. 

fiO|  also,  if  the  entire  use  results,  it  will  be  the  same;  as 
he  is  then  in  of  his  ancient  use.  For  the  use  follows  tlie 
nature  of  the  land  from  which  it  springs ;  *'  as  the  shadow 
follows  the  body."  And,  therefore,  if  a  person,  seised  of 
Imd  as  heir  on  the  part  of  his  mother,  make  a  feoffineDt, 
or  lefvy  a  fine,  $ur  conusance  de  dririi  cum  ceo,  8cc.  without 


^  Abbot  V.  Burton,  ii 
Mod.  181 ;  and  in  14  Vin. 
Heir,  (W.  a.)  pi.  6,  p.  289. 

'  See  Archers  case,  1  Co. 
66;  Godb.  155,  pi.  207; 
Robinson  on  Gavelk.  b.  1, 

c.  6,  jp.  ^6-97 ;  Goodright 

d.  lisle  V.  PulHn  et  al.  t 
Strange^  731 ;  and  seeHars. 
note  (4)  to  Co.  iit.  8,  b. 


and  authors  there  referred 
to;  1  Harg.Law  TiactSf 
605-50^ ;  and  Doe  d.  lo^J 
Y.  Laming,  2  Buir.  mo; 
Feame,  ioa«  094;  Powell 
on  Devises,  363. 

*  See  Harff.  Law  Tracta, 
561 ;  Jonesv.  Morganf  1  Bro. 
Ch.  Ca.  306. 
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<ieclaring  tbe  uses  to  which  it  shall  enurci  the  use  results;    DESCENTS. 
ffid  the  heirs  on  the  part  of  the  mother  shall  succeed  t.         — -^— — - 

So,  the  resulting  use  of  gavelkind  lands  shall  descend  to 
aQ  the  sons ;  and  of  lands  in  borough  English  to  the 
youngest '.  So,  a  residting  use  of  copyhold  shall  follow 
the  costomary  descent*;  and  so  also  of  a  trusts. 

And,  as  the  use  follows  the  descent,  so  will  it  result  ac- 
cording to  the  quantity  of  the  estate  which  the  grantor  or 
grantors  before  had  in  the  lands:  as  if  there  are  two  joint- 
tenants  for  life,  with  the  remainder  over  in  fee  to  one  of 
them,  the  use  will  result  in  the  same  manner ;  and  it  is 
the  same  of  tenant  for  life  and  the  reversioner*. 

So,  if  the  ultimate  limitation  of  a  trust  be  to  the  right 
heirs  of  the  person  creating  it,  such  heirs  take  by  descent^ 
while  such  trust  continues;  fbr  trusts  are  subject  to  the 
same  rules  as  to  descents  as  legal  estates*.  But  if  such 
heir  gain  the  legal  estate  by  descent  or  purchase,  such 
trust  estate  becomes  extinct^. 

And  as  the  ultimate  limitation  (or  reversion)  of  an  estate 
shall  thus  descend  to  the  heirs  of  the  part  of  that  parent 
from  whom  it  came,  so  shall  its  incidents :  as,  from  the 
Tery  nature  of  the  thing,  the  incident  shall  follow,  and  be 
raled  by,  its  principal.  If,  therefore,  A,  be  seised  in  fee 
er  parte  materna,  and  make  a  gift  for  life,  or  in  tail,  re- 
serring  rent,  and  die  without  issue,  the  rent  shall  go  to  his 

'Co. Lit.  12,  b,n.  (2);  13,  58,  a;  Chudleigh*s  case,  1 

a,n.;  Beckwiih'B  case,  2  Co.  Co.  126,  b. 
58,  a.  (2).  *  Bankt  v.   Sutton^  2  P. 

•See  Robins.  Gavelk.  78,  Wms.  713,  736;  Cotqper  v. 

7&  b.  1,  c.  5,  and  authors  ^''*  Lowper,  2  Bla.  Com. 

cited ;  and  see  Fawcett  v.  ^'  ^®»  P-  337 ;  ^^  see  flbp- 

Imher,  2  Ves.  300.  ^^  v-  ^opkins,  1  Atk.  596 ; 

X  r,     „  ^       ,  Godolphin  v.  Abinsdon.    2 

See  FawceHy.  Lowther,  ^tk.  57 ;  Lord  GkZrchy  v. 

Jfe «fp.;  and  1  Watk.Copyh.  SaJllel  Ca.  temp:  Talbf 3. 

^'  *  See  the  case  of  Doe  on 

'  ^wd-  dem.  of  Balch  v.  Putt,  in 

•  Beckwiih's  case,  2  Co.  Dougl.  771. 
^01..  V.                                 c  c 
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DESCENTS,  heir  on  the  part  of  his  mother^.  So,  if  he  had  had  a  rei 
""''''""~""'~  seck^  and  a  distress  was  afterwards  granted  to  him  and  I 
heirs,  the  distress  should  go  with  the  rent,  as  an  incidc 
to  ity  to  his  heirs  ex  parte  matema  ^,  So,  if  he  has  a  hoi 
ex  parte  matema,  and  one  grant  to  him  that  he  and  I 
heirs  shall  have  competent  estovers  to  be  burned  in  m 
house ;  these,  though  a  new  purchase,  shall  go  m\h  i 
house,  as  appurtenant  to  it,  to  his  heirs  of  the  part  of  I 
mother*. 

*  Co.  lit.  12,  b.  •  8  Co.  54,  a. 

^  8  Co.  54,  a ;  and  Co. 
Lit.  12,  b. 
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Grandmother. 
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INDEX. 


Tke  Numerals,  i.  ii.  iii.  iv.  v.  preceding  the  Figures,  refer  to  the 
volumes,  and  the  Figures  to  the  paging. — The  Introduction  u 
referred  to  by  Numerals  otUy. 


Acknowledgment.    Of  the  acknowledgment  of  a 

fine    -------      iv.  419 

See  Fine. 

Acres,  in  the  description  of  the  land,  are  to  be 
considered  as  customary  and  not  statute  acres 

iv.  36>n-(0 
Acceptance.    See  Rent. 

Act  of  parliament.    In  what  cases  covenants  are 

repealed  or  vacated  by  act  of  parliament      i v.  1 37 
And  see  Infant, 

Admittance.    Of  the  nature  of  an  admittance  to 

copyholds    -----  iii.  117 

The  lord  bonnd  to  admit  on  due  surrender,  iii.  117. 125 
See  Lord, 

Nothing  vests  in  cestui  que  use  till  admittance 
upon  a  surrender  -        -        -        -        -        -    ib. 

But  otherwise  on  a  descent       -        .        -     iii.  1 19 
May  be  had  either  personally  or  by  attorney,  iii.  123 

But  query  whether  the  lord  is  bound  to  admit  by 
attorney       -        -        -        -        -        -        -ib. 

Gives  seisin  of  the  land  to  the  tenant        -      iii.  124 

Persons  having  the  legal,  not  the  equitable  estate, 
are  to  be  a£nitted        .        .        -        -        -    ib. 

No  new  admittance  necessary  on  death  of  one  of 
joint-tenants        -        -        -        -        -     iii.  125 
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But  Otherwise  of  tenants  in  common  and  co- 
parceners    -        -        -        -        -    -  iii.  125, 127 

No  admittance  necessary  by  tenant  entitled  to 
curtesy  or  free-bench    -        -        -        -     Hi.  125 

Nor  by  a  remainder-man  or  reversioner,  on  com- 
ing into  possession        ....     iii.  126 

One  admittance  sufficient  on  surrender  to  several 
joint-tenants  or  coparceners  -        -        -     iii.  127 

But  otherwise  of  tenants  in  common  -        -    ib. 

Any  act  of  the  lord,  assenting  to  the  surrender, 
will  amount  to  an  admittance        -        -     iii.  129 

Where  surrender  and  admittance  differ,  the 
surrender,  and  not  the  admittance,  is  to  pre- 
vail    --------    ib. 

Administrator.     His  authority  to  grant  leases  ii.  373 

Not  bound  by  promise  to  answer  debts  out  of  his 
own  estate,  unless  in  writing  -        -        -    iv.    60 

May  retain  his  own  debt  in  preference  to  others 
of  equal  degree     -----    iv.  205 
And  see  Executor. 

Administration.    Granted  to  an  oblieor  of  the 

intestate  does  not  extinguish  the  debt    -        -    ib. 

Bond  of  administration  cannot  be  released  by  the 
ordinary        -        -        -        -        -        -    iv.  215 

Advowson.    The  nature  of  an  advowson         ^     i.    57 

An  advowson  is  subject  to  dower        -        -    ii.  230 

Cannot  be  leased  by.  tenant  in  tail,  &e.  under 
32  Hen.  8.     -        -        -        -        -        -    ii.  315 

But  may  by  ecclesiastical  persons       -        -     ii.  322 

May  be  conveyed  by  bargain  and  sale        *    iv.  277 

Cannot  be  presented  to  by  bargainee  until  en- 
rolment        -        -        -        -        -        -    iv.  281 

Fine  may  be  levied  of  an  advowson    -        -    iv.  441 

But  it  must  be  by  the  name  of  the  rectory  with 
the  appurtenances,  &c.  -        -        -        -    iv.  444 

The  effect  of  a  fine  levied  by  tenant  in  tail  of  an 
advowson  with  respect  to  barring  the  issue,  iv.  465 
See  Fim. 

A  recovery  may  be  suffered  of  an  advowson  ap- 
pendant, but  regularly  not  of  an  advowson  m 
erross    -------    iv.  523 
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But  an  advowson  in  gross  with  a  smaH  quantity 
of  land  is  allowed  -        -        -        -    iv.  523 

What  will  give  sebin  of,  so  as  to  enable  the  heir 
of  the  ancestor  to  present.    See  Seisin. 

May  be  the  subject  of  an  exchange    -        -    iv.  194 

The  effect  of  a  release  of  an  advowson  by  the 
patron  to  an  usurper      -        -        -        -    i v.  215 

May  be  released  to  a  grantee  for  years      -    iv.  221 

But  otherwise  of  the  grantee  of  particular  avoid- 
ances -------    ib. 

Not  strictlv  devisable        -        -        -    .    -    iii.  479 
See  JJeme, 

The  several  kinds  of  adocwsons  -        -        -      i..    57 

Of  an  advowson  appendant        -        -        -      i.     5S 

Advowsons  are  appendant  to  the  demesnes^  and 
not  to  the  rights,  &c.  of  the  manor,  and  why 

lb.  n.  (2) 

An  advowson  in  one  county,  8cc.  may  be  append- 
ant to  a  manor  in  .another  county   -        -      i.    60 

In  what  case  it  may  be  appendant  to  two  manors,   lb. 

Cannot  regularly  be  appendant  to  a  single  mes- 
suage, or  to  a  small  quantity  of  land     -        -    ib. 

How  it  may  be  rendered  so  by  casual  circum- 
stances        -        -        -        -        -       i.  5i,n. (1) 

In  what  cases  the  reversion  of  an  advowson,  after 
a  grant  for  life,  will  be  appendant  to  the  manor, 
and  in  what  not     -        -        -        -        -i.6i 

An*  appendant  advowson,  when  the  property  of  a 
subject,  will  pass  by  a  simple  grant  of  the 
manor -        -i..   6a 

But  in  case  of  the  king,  the  advowson  must  be 
expressly  mentioned,  and  why      ...    ib^ 

Vicarial  advowson  may  also  be  appendant         -    ib. 

Of  an  advowson  in  gross  -        -        -        -       i.-  45 

By  what  means  an  appendant  advowson  may  be- 
come gross  -------    ib. 

An  advowson,  one  become  absolutely  gross,  can- 
not be  appendant  again        -        -        -        -    ib.. 

Of  a  partial  or  temporary  separation  of  an  advow- 
son from  the  manor      -        -        -        -       i*    63 

The  several  means  by  which  this  may  be  effected  -    ib. 
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In  what  cases  an  advowson  may  be  appendant  at 
one  turn,  and  in  gross  at  another  -        -        i.    64 

Of  an  ad vowson  presentative   -        -        t        i.  65 

Of  an  advowson  coUative  -        -        -        -  ib. 

Of  a  donative  advowson  -        -        -        -        -  ib. 

In  what  these  advowsons  differ  from  each  other  ib. 

Observation  on  a  position  of  Lord  Coke  and  Sir 
William  Blackstone,  as  to  the  effect  of  a  pre- 
sentation to  a  donative  advowson  -        -         i.    66 

The' effect  of  a  presentation  or  an  impropriation     ib. 

Who  may  hold  an  advowson,  or  posteu  a  right  of 
presentation  -        -.       -        -        -         -    ib. 

In  whom  the  right  of  presentation  to  an  advowson 
in  general  resides  -        -        •        -        -    ib. 

Exceptions  to  the  general  rule,  in  the  case  of 
aliens,  papists,  and  persons  exconmiunicated     i.  67 

A  bankrupt  shall  present  to  benefice,  and  not  his 
assignees ;  and  why      -        -        -        -        -    ib. 

Presentation  to,  by  joint-tenants,  should  be  by 
both ;  but  if  by  one,  the  ordinary  may  admit 
the  presentee        .        -        .        -        .     iii.  440 

So  of  tenants  in  common  -        -        -        -    ib. 

And  presentation  by  one  is  no  ouster  of  his  com- 
panion        -------    ib. 

One  joint-tenant  may  present  his  companion   iii.  441 

When  descending  to  females,  shall  be  presented 
to  by  the  eldest  or  her  issue,  or  husband  tenant 
by  the  curtesy  ...    iii.  481,  n.  (2) 

Quasre,  whether  her  grantee  shall  have  the  same 
privilege     -        .        -        -        .        -        -    ib. 

Mortgagor  presents  to  an  advowson  appendant 
to  a  manor  in  mortgage         -        -        -    iii.  323 

And  seems  to  be  the  same  where  the  mortgage  is 
of  a  naked  advowson    -        -        •        -        •    ib. 

And  a  covenant  in  such  mortgage  that  mortgagee 
shall  present,  is  void     -        -        -        -        «    ib. 

To  whom  the  right  of  presentation  belongs  when 
the  advowson  is  in  mortgage,  &c.  -  •    iii.    68 

A  difference  between  a  mortgage  and  an  extent 
in  this  respect      -        -        -        -        -        -    ib. 
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Of  the  right  of  an  infant  to  present  to  an  ad- 
yowson       -        -        -        -        -        -      iii.    68 

Whether  a  presentation  by  an  ii^fiuit,  without  his 
guardian,  is  subject  to  the  control  of  the  court 
of  Chancery       .  -        •        -        -        -        -    ib. 

Who  is  the  real  patron  of  a  benefice,  where  the 
right  of  presenting  is  in  one  person,  and  the 
right  of  nomination  in  another      -        -        i*    69 

Qf  the  king's  right  of  presentation  to  avoidances 
made  by  the  incumbent's  promotion  to  a 
bishopric •    ib. 

How  it  is  when  the  avoidance  happens  by  resig- 
nation of  a  benefice  in  commenaam       -        i*    73 

A  difference  between  presentative  and  donative 
advowson  in  these  cases        -        -        -        -    ib. 

Of  the  Lord  Chancellor's  right  of  presenting  to 
small  benefices     .--•.-    ib. 

In  what  cases  the  right  of  presentation  belongis 
to  the  archbishop  of  the  province   -        •        -    ib« 
See  Option. 

To  whom  the  right  of  presentation  belongs,  and 
how  it  is  to  be  exercised  when  the  advowson  is 
held  in  joint'tenancy,  coparcenary,  or  in  com' 
mon    -------i.    8a 

How  joint-tenants  and  tenants  in  common  are  to 
present        *        *        -        -        -      '  -        -    ib. 

The  consequence  of  any  irregularity  in  their 
mode  of  presenting       -        -        -        -        -    ib. 

How  coparceners  shall  present  -        -     i.  8o.  iii.  443 

Of  the  title  of  the  issue  and  grantee  of  a  copar- 
cener to  present  -        -        -        -        -        -    ib. 

The  effect  of  infancy  in  one  of  two  or  more 
coparceners,  as  to  their  right  of  presenting 

i.  86,n.(i),  88 

Of  the  right  of  presentation  by  the  representatives 
of  the  patron       -        -        -        -        -        i.    89 

Of  presentation  by  the  hdr  to  presentative  ad- 
vowsons      ------        i.    90 

Difference  between  presentative  and  donative  ad- 
vowsons,  as  to  this         -        -        -    i.  90.  iv.  367 

In  what  cases  right  of  presentation  belongs  to^ 
executors      -        --        -        -        -         i«9^ 
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Presentation  to  coUative  advowsons^  on  death  of 
bishop,  belongs  to  the  crown ;  and  why,  i.  72, 89, 91 

Where  presentation  belongs  to  the  husband,  as 
tenant  by  curtesy  -        -        -        -        -        ,1-94 

Of  the  wife's  right  of  presentation  as  dowreas    i.  96. 

iv.  371 

Of  the  right  of  presentation  residing  in  grantee  of 
advowson  -        -        -        -      i.  74, 96,  a.  (2) 

Of  right  of  presentation  by  a  devhee  -        •        i-    74 

Of  right  of  presentation  by  the  heir  -        i.    89 

The  means  by  which  a  right  of  presentation  may 
be  suspended  or  lost        -        *        -        -       1.     97 

The  presentation  during  outlawry  or  attainder  of 
the  patron,  in  general  devolves  on  the  crown        ib. 

Appropriation  of  an  advowson  without  license, 
gives  the  king  a  right  to  present  until  fine  paid,  i.  98 

What  alienation  by  tenantfor life  of  a  manor,  will 
incur  a  forfeiture  of  his  right  of  presentation 
where  the  advowson  is  appendant  -        i*     99 

A  difference  where  the  advowson  is  in  gross       -     ib. 

In  what  cases  extinguishment  of  a  right  of  presen- 
tation will  take  place    -        -        -        -       i.  100 

The  presentation  pro  hac  vice  devolves  on  the 
crown  in  cases  ot  simony       -        -        -        •     ib. 

Where  right,  if  presentative,  may  be  lost  by  r«- 
cusancy  in  the  patron    -        -        -        -       i.  109 

Of  the  loss  of  presentation  by  lapse    -        -       i.  1 10 

To  whom  presentation  on  lapse  belongs      -        i.  113 

To  whom,  in  case  of  the  ordinary's  death  during 
lapse -i.  118 

Of  the  revocation  of  a  presentation  -        -        •    ib. 

/Advancement.  Inwhat  cases  purchases  made  by  a 
father,  in  the  name  of  his  son,  shall  be  an  ad- 
vancement, and  when  a  trust  for  the  father,  iii.  619 

Where  the  child  is  unprovided  for,  it  is  an  ad- 
vancement or  provision,  but  otherwise  a  trust      ib. 

And  that  whether  purchased  in  the  name  of  the 
son  alone  or  jointly,  if  the  son  survive    -        - .  ib. 

But  these  rules  give  way  to  circumstances  show* 
iug  a  contrary  intent    -        .        •        .     iii.  620 

Same  law  in  respect  of  purchases,  made  by  grand- 
father) in  the  name  of  grandchild  -        -      iii.  62 1 
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Bat  tbe  doctrine  of  advancemeDts  extends  to  le- 
gitimate children  only         -  -        -     iii.  62t 

Pnrcjiase by  husband,  in  the  name  of  his  wife;  so 
money  lent  on  mortgage,  &c.  in  her  name  or  in 
the  name  of  her  children,  is  a  provision  or  ad- 
vancement, and  not  a  trust    -        ^        -      iii.  622 

Unless  it  be  to  defraud  creditors        -        •        -    ib. 

Copyhold  purchased  in  the  name  of  a  son  is  pre- 
sumed to  be  for  his  advancement,  and  not  in 
trust  for  the  father         ....    iii.  622. 

Adultery.  Bars  wife  of  her  dower  -  ii.  279,  301 
But  not  of  her  jointure      -        -        -        -      ii.  301 

Affection.    Consideration  of.    See  Consideration. 

Age.    See  Infant, 

Agent.    See  Notice.    Trust. 

Agistment.    What  and  when  tithe  payable  for     i.  162 

Agbbements.  Of  agreements  in  general  -  iv.  1 
Of  agreements  as  the  foundations  of  deeds         -    ib. 

The  essential  requisites  to  constitute  a  contract 
or  agreement iv.  1,  2 

Who  are  capabk  of  biniing  themselves  by  cofi- 
tract    -        -        -,-        -        -        -iv.      2 

A  non^compos  cannot  take  advantage  of  his  own 
incapacity  by  pleading  his  previous  disability,  iv.    3 

But  the  king  or  the  heir  of  the.  lunatic  may      iv.      4 

Idiots  are  bound  by  acts  done  in  a  court  of  re- 
cord, as  fines,  8ic.        -        -        -        -        -    ib. 

By  15  Geo.  3.  c.  30,  the  marriage  of  a  lunatic 
is  void iv.      6 

By  4  Geo.  2.  c.  10,  lunatic  trustees  are  empowered 
to  convey    -        -        -        -        -        -        -    ib. 

Who  shall  be  deemed  an  idiot,  non-compos,  or 
lunatic         -        -        -        -        -        -        -    ib. 

Weakness  of  mind  not  idiotism        *        -      iv«      7 

Drunkenness,  no  groond  at  law  for  rescinding  a 
contract  -        -        -        -        -       iv.      9 

But  otherwise  in  equity,  if  occasioned  by  the  ma- 
nagement of  the  other  party  -        -        -        -    ib* 

Incapacity  of  infants  to  contract       -        -        -    ib. 

An  infant  incapable  of  conveying  his  property 
except  by  matter  of  record    -        -        -        -    ib. 
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Pfesentalion  to  coUative  advowsonsi  on  death  of 
bishopi  belongs  to  the'crotvit ;  and  why,  i.  J2, 89,91 

Where  presentation  belongs  to  the  husband,  as 
tenant  by  curtesy  -        -        -        -        -        .  i.  94 

Of  the  wife's  right  of  presentation  as  dowress    i.  gS* 

iv.  371 

Of  the  right  of  presentation  residing  in  grantee  of 
advowson  -        -        -        -      i.  74, 96,  n.  (2) 

Of  right  of  presentation  by  a  devUee  -        •        i-    74 

Of  right  of  presentation  by  the  heir  -        i.    89 

The  means  by  which  a  right  of  presentation  may 
be  suspended  or  lost        -        *        -        -       1.    97 

The  presentation  during  outlazDry  of  attainder  of 
the  patron,  in  generaldevolves  on  the  crown        ib. 

Appropriation  of  an  advowson  without  license, 
gives  the  king  a  right  to  present  until  fine  paid,  i.  98 

What  alienation  by  tenantfor  life  of  a  manor,  will 
incur  a  forfeiture  of  his  right  of  presentation 
where  the  advowson  is  appendant  -        i*    99 

A  difference  where  the  advowson  is  in  gross       -    ib. 

In  what  cases  extinguishment  of  a  right  of  presen- 
tation will  take  place    -        -        -        -       i.  100 

The  presentation  pro  hoc  vice  devolves  on  the 
crown  in  cases  ot  simony       -        -        -        •    ib. 

Where  right,  if  presentative,  may  be  lost  by  r«- 
cusancy  in  the  patron     -        -        -        -       i*  109 

Of  the  loss  of  presentation  by  lapse    -        -       i.  1 10 

To  whom  presentation  on  lapse  belongs      -        i.  113 

To  whom,  in  case  of  the  ordinary's  death  during 
lapse 1.  n8 

Of  the  revocation  of  a  presentation  -        -        -    ib. 
/Advancement.    Inwhat  cases  purchases  made  by  a 
father,  in  the  name  of  his  son,  shall  be  an  ad- 
vancement, and  when  a  trust  for  the  father,  iii.  619 

Where  the  child  is  unprovided  for,  it  is  an  ad- 
vancement or  provision,  but  otherwise  a  trust      ib. 

And  that  whether  purchased  in  the  name  of  the 
son  alone  or  jointly,  if  the  son  survive    -        - .  ib. 

But  these  rules  give  way  to  circumstances  show- 
ing a  contrary  intent    -        -        -        .     iii.  620 

Same  law  in  respect  of  purchases,  made  by  grand- 
father, in  the  name  of  grandchild  -        -     iii.  621 
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But  tbe  doctrine  of  advancemcDts  extends  to  le- 
gitimate children  only         -  -        -     iii.  62t 

Purcjiaseby  husband,  in  the  name  of  his  wife;  so 
..money  lent  on  mortgagCi  &c.  in  her  name  or  in 
the  name  of  her  children^  is  a  provision  or  ad- 
vancement, and  not  a  trust    -        <r        .      iii,  Q22 

Unless  it  be  to  defraud  creditors        -        •        -    ib. 

Copyhold  purchased  in  the  name  of  a  son  is  pre- 
sumed to  be  for  his  advancement,  and  not  in 
trust  for  the  father         -        -        .        -    iii.  622. 

Adultery.  Bars  wife  of  her  dower  -  ii.  279,  301 
But  not  of  her  jointure      -        -        -        -      ii.  301 

Affection.    Consideration  of.    See  Consideration. 

AoE.    See  Infant. 

Agent.    See  Notice.    Trust. 

Agistment.    What  and  when  tithe  payable  for      i.  162 

AoBEEMENTS.  Of  agreements  in  general  -  iv.  1 
Of  agreements  as  the  foundations  of  deeds         -    ib. 

The  essential  requisites  to  constitute  a  contract 
or  agreement iv.  1,  2 

Who  are  capabk  of  biniit^  themselves  by  cofi- 
tract    -        -        ---        -        -iv.      2 

A  nou'Compos  cannot  take  advantage  of  his  own 
incapacity  by  pleading  his  previous  disability,  iy.    3 

But  the  king  or  the  heir  of  the.  lunatic  may      iv.      4 

Idiots  are  bound  by  acts  done  in  a  court  of  re- 
cord, as  fines,  8ic.        -        -        -        -        -    ib. 

By  15  Geo.  3.  c.  30,  the  marriage  of  a  lunatic 
is  void iv.      6 

By  4  Geo.  2.  c.  10,  lunatic  trustees  are  empowered 
to  convey    ---.--.-    ib. 

Who  shall  be  deemed  an  idiot,  non-compos,  or 
lunatic         --.-*-.-    ib. 

Weakness  of  mind  not  idiotism        *        -      iv*      7 

Drunkenness^  no  ground  at  law  for  rescinding  a 
contract  -----       iv.      9 

But  otherwise  in  equity,  if  occasioned  by  the  ma- 
nagement of  the  other  party  -        -        -        -    ib. 

Incapacity  of  infants  to  contract       -        -        -    ib. 

An  infant  incapable  of  conteying  his  property 
except  by  matter  of  record    -        -        -        -    ib. 
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A6REBMENTS.  397 

Surviving  jainMeiumt  bound  bj  the  contract  of 
his  co-join t*tenant|  if  it. amount  to  partition, 
but  not  otherwise         -        -        "        -      iv.    33 

What  may  be  the  subject  of  an  agreement    -        -    ib. 

Contracts  executed,  will  attach  only  upon  things 
in  possession  actually  or  potentially        -      iv.    34 

A  lord  of  a  manor  may  part  with  future  proBts 
of  his  courts,  he  having  a  potential  property 
in  it    -        -        -        -        -        -        -      iv.    35 

So  may  a  parson  grant  future  accruing  tithe       -    ib. 

So  may  a  tenant  for  life  sell  future  profits  of  his 
estate  -------    ib. 

Contracts  executory  will  attach  on  subjects 
wherein  there  is  no  vested  interest         -        -    ib. 

A  contract  to  perform  things  naturally  impossible, 
is  void         -        -        -        -        -        *-      iv.    36 

But  otherwise  if  impossible  by  reason  only  of 
present  circumstances  -        •        -        -        -    ib. 

So  that  they  be  morally  and  legally  so       -        -    ib. 

A  contract  to  do  a  thing  in  itself  immoral  or  un- 
lawful, is  void      -        -        -        -        -      iv.     34 

Of  the  consideration  necessary  to  support  an  agree- 
ment  -        -        -        -        -        -        -      iv.    40 

An  executory  agreement  must  be  supported  bv 
some  consideration,  either  good  or  valuable,   iv.  41 

But  an  executed  contract  under  seal,  will  ai  law 
support  itself       -        -        -        -        -        -    ib. 

But  equity  will  refuse  to  aid  it,  if  merely  volun- 
tary    -        -        - ib. 

An  act  to  be  done  by  one  party  for  the  benefit  of 
the  other,  or  to  prevent  a  prejudice,  is  a  good 
consideration        -        -        -        -        *      iv.    43 

And  a  past  consideration  will  support  a  contract, 
in  some  cases       -        -        -        •        -      iv.    48 

The  consideration  of  forbearance  of  a  suit,  if 
general  or  for  a  particular  time  certain,  and  the 
defendant  is  apparently  chargeable,  is  good,  iv.  50 

Of  mutual  and  reciprocal  promises    -        -     iv.    52 

A  consideration  for  the  honour  and  peace  of  a 
family,  is  good  to  support  a  contract     -        -    ib. 

Of  the  construction  of  13  Eliz.  c.  5,  respecting 
fraudulent  considerations      *        •»        "     iv.    55 
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4D0  ANCIENT    DEMESNE. — APPOINTMENT. 

May  become  frank  fee  by  fine  or  recovery  saffered 
of  tbem  with  the  concurrence  of  the  lord     iii.  217 

» 

"  And."  See  where  construed  disjunctively.  See  fVardi. 

Annuity.    Of  the. nature  and  properties  of  an  an- 
nuity ------•!.  389 

The  difference,  where  chargeable  on  the  person, 
and  where  on  the  estate  of  the  grantor  -        -    ib. 

How  it  diflers  from  a.rent-charge  .    -  -      -        -    ib. 

Usurious,  if  .made.redeemable  at  the  option  of  the 
grantee        -        -        -        -        -        -       i-  390 

Inadequacy  of  price  immaterial,  if  no  imposition,    ib. 

Annuity  may  be  granted  in  .fee  simple, 'or  condi- 
tionally, but  not.  in  tail  -        -        -        -    ib. 

Cannot  be  limited  ovejr  in  remainder  -        -        -   ib. 

Nor  be  subject  to  a  fine  or  recovery  -        -       i.  391 

Is  not  within  tl&e  statute  of  limitations       -        ?    ib. 

Nor  of  such  provisions  of  the  statute  of  frauds  as 
relate  to  real  property  -        -        -        -        -    ib. 

Annuities  granted  by  the  king,  must  be  payable 
out  of  some  branch  of  the  revenue  -        -        -    ib. 

Annuities  for  Kfe,  not  in  general  grantable  to  an 
infant  --------    ib. 

No  curtesy  or  dower  of  an  annuity    -        -       i-  39^ 

But  otbeiwise  for  a  rent-<;harge         -        -    .    -    ib. 

Said  not  to  be  grantable  over,  unless  made  to  the 
grantee  and  his  assigns  -        -        -        -     ib. 

Annuity  in  fee  is  devisable       -        -        -      v.     58 

Is  forfeitable  for  treason  -        -        -        -      ii.  413 

Are  not  apportionable      ;■        -        -        -      ii-  415 

Of  the  provisions  and  construction  of  17  Geo.  3. 
c  26.  -        -        -        -        -        -        -      ii-  393 

The  act  of  53  Geo.  3.  c  141      -        -      '  •      ii-  405 

An s WEB.    See  Appointment 

Appendants.  Things  appendant  to  others  not  grai^t- 
able,  without  the  thing  to  which  they  are 
appendant  -        -        -        -        -        -     iv*  179 

Appointment.    The  nature  of  powers  of  -     -   iv.  314 
See  Powers. 
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APPOINTMENT.  401 

An  appointment  derives  its  efficacy  from  the 
power  to  appoint,  and  proceeds  out  of  the  estate 
vested  in  the  creator  of  such  power        -      iv-  322 

tVho  are  enabled  to  make  an  appointment  under 
a  power        -------    ib. 

A  feme  covert  may  appoint  under  a  collateral 
power,  though  sole  when  given  to  her    -        -    ib. 

And  so  it  seems  under  a  power  appendant  or  in 
gross iv-  323 

Power  of  appointment  given  to  survivor  of  hus- 
band and  wife,  cannot  be  executed  by  them 
^      both    -------      iv.  325 

Appointment  given  to  a  woman,  '*  being  sole/' 
cannot  be  exercised  during  coverture     -        -    ib. 

Appointment  under  a  power  may  be  exercised  by 
an  infant,  if  collateral    -        -        -        -      iv.  326 

But  not  where  it  is  with  an  interest    -        -        -    ik 

Cannot  be  executed  by  a  non  compos         -      iv.  331 

Nor  by  an  agent  on  behalf  of  the  donee    -        -    ib. 

May  be  made  by  an  assijgnee  or  devisee,  under  a 
power  to  a  man  and  bis  assigns      -        -        -    ib. 

To  whom  an  appointment  may  be  made        •*        ••    ib. 

Of  the  form  of  an  appointment  made  by  virtue  of 
a  power        .        -        -        -        -  Iv.  332 

Appointment  may,  unless  otherwise  expressed  in 
the  power,  be  made  by  deed,  fine,  wilt,  or  other 
writing        -------    ib. 

Or  by  several  writings  or  assurances,  if  so  related 
to  each  other  as  to  form  but  one  conveyance,  iv.  336 

As  by  fine  and  declaration  of  uses     -        -     iv.  337 

Bat  if  the  particular  instrument  be  pointed  out 
by  the  power,  it  can  be  made  by  no  other      -    ib. 

So  the  forms  requisite  to  give  validity  to  the  in- 
strument used  must  be  pursued      -        -      iv.  339 

As  if  made  by  will,  it  must  be  duly  signed,  &c.  iv.  340 

Sd  such  instrument  is  subject  to  all  the  collateral 
qualities  and  conse<juences,  where  inteqded  to 
operate  as  an  appointment,  as  if  used  for  its 
more  proper  purpose,  as  revocation  or  lapse  in 
case  of  a  will,  &c.         -----    ib. 
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App6intmeiit  may  be  made  at  different  times,  bver 
oiflisrent  parts  of  the  estate  -        -        -      iv.  341 

Cfthe  circumstances  requisite  to  the  validity  of  an 
appointment         ------    ib. 

The  circumstances  required  by  the  power  must  be 
strictly  observed  ------    ib. 

But  the  power  need  not  be  recited  or  referred  to, 
so  that  the  intention  to  execute  it  be  manifest    ib. 

The  parties  having  no  anthority  to  do  the  act, 
unless  by  virtue  of  the  power,  is  evidence  of 
such  intention      -         -        -        -        -        -    ib. 

But  the  appointment  must  clearly  refer  to  the 
estate  intended  to  be  the  subject  of  it     -      iv.  342 

The  circumstance  of  there  being  no  assets  to  feed 
the  power  unless  the  deed  operate  as  an  ap- 
pointment, not  a  sufficient  indication  of  the 
intent  ------      iv.  343 

Where  the  estate  of  the  appointor  is  such,  that 
the  appointment  may  take  effect  either  out  of 
his  interest  or  by  virtue  of  his  power  indif- 
ferently-, and  the  power  be  not  rererred'to,  or 
be  extinguished,  it  shall  take  effect  out  of  the 
interest        -        -      •  -        -        -      iv.  347, 350 

Incidental  circumstances  of  attestation  of  wit- 
nesses, consent  of  third  persons,  &c.  must  also 
b^  strictly  observed      -        -        -        -      iv.  351 

So  the  form  of  the  instrument  of  appointtiaent  as 
a  deed,  a  will,  8cc.  if  expressly  named  by  the 
power,  must  be  used     <-----    ib. 

But  the  strictness  required  at  law,  with  respect 
to  the' form  of  the  instrument,  or  th^  observa- 
tion of  all  incidental  circumstances,  is  in  some 
cases  dispensed  with  in  equity        -       iv.  349, 354 

As  where  the  end  and  consideration  of  the  ap- 
pointment is  forcible,  and  the  defect  a  cir- 
cumstance of  mere  form        -        -        -        -    ib. 

Abo  where  the  defect  in  the  appointment  has 
been  occasioned  by  accident  or  fraud  *  iv.  354,  359 

So  in  favour  of  creditors,  children,  and  otlier  pur- 
chasers for  a  valuable  consideration       -     iv.  355 

A  contract  in  a  niatriage  settlement  held  a  good 
appointment  under  a  general  power       -      iv.  356 


Ani  ibQHgba  psirUcuIar  iastrnmeDt  b^  ¥^i\ii«d 
})^  the  power,  and  the  apj^iatment  \^e  by  a 
different  insti:i^meDt.  yet  in  favour  of  creditors, 
&c.  it  will  te  gopd  in  equity         -        -       iv.  369 

Even  an  answer  in  Chancery  has  been  held  a 
good  appointment        -----  370 

So  the  collateral  circuniiitances  of  conseoty  attes- 
tatiopy  8cc.  will  in  like  cases  be  supplied  in 
equity  -        - .       -        -        -       iv.  354, 380 

And  in  favour  of  a  wife  or  children,  it  is  imma- 
jterial  whether  they  are  purchasers  for  a  valu- 
able consideration  or  not,  as  if  the  settlement 
were  after  marriage,  or  the  child  be  -otherwise 
provided  for         -----        .    Jb. 

But  the  court  will  not  interfere,  if  by  doing  so, 
the  heir  at  law  be  disinherited       -        -        --    ib. 

So,  if  the  defect  in  the  appointment  be  occa- 
sioned by  fraudulent  practices,  the  court  will 
relieve         ------      iv..  358 

But  such  practices  must  be  clearly  proved,  and 
not  presumed       -        -        -.       -        -      iv.  359 

o,  if  the  defect  arise  from  unavoidable  accident 
it  will  be  si|pplied        -        -        -        -        -    ib. 

But  death  is  not  of  itself  such  accident  as  will 
induce  the  court  to  interfere  -        -        -    ib. 

A  stranger  joining  in  an  appointment  will  not 
.  vacate  it  on  the  ground  of  it^  not  being  con- 
formable to  the  power  -        -        -        -     iv.  360 

Appointmenfs,  if  of  lands  in  a  register  county, 
must  be  registered  in  (Nrder  to  give  the  ap- 
pointee a  preference     -        -        -        -      iv.  361 

Appointments  nil!  be  supported  both  at. law  and 
in  equity,  if  the  power  to  appoint  be  exceeded 

•  in  the. ex^cutiqn,.  where  sucp  excels  i^. distin- 
guishable   -------    ib. 

As,  if  lease  under  a  .power  oomprise  other  lands 
than  those  includea  in  the  power  -        -        -    ib. 

^,  .frbei^e  a  power  to   appoint  absolutely  was 
jjf^^e  with  a  condition  annei^ed     -        -        -    ib. 

'So^  if  appointment  by  will  of  pecsoi|al  estate  be 
^^^u^  asrequirea  to  devise  land        -      iv.  362 

So  a  power  of  appointment  to  4shildren  included 
also  an  appoii|Mi|ent  to  grand-children  -      iv.  363 
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So  under  a  power  to  appoint  by  way  of  lease  for 
31  years;^  a  lease  for  31  was  held  good  for  21,  iv.  365 

And  if  it  fall  short,  instead  of  exceeding  the  exe- 
cution, it  will  be  equally  remediable       -        -    ib. 

Thus  a  lease  for  10  years  is  good  under  a  power 
to  lease  for  21      -        -        -        -        -     iv,  365 

So  a  lease  for  99  years,  determinable  on  death 
of  a  wife;  held  a  good  appointment  in  equity 
under  a  power  to  make  a  lease  for  life  or  for 
jointure       ------     iv.  366 

But  where  the  excess  of  the  appointment  cannot 
be  discovered,  the  appointment  will  be  void 
for  the  whole       ------    ib. 

And  such  void  appointment  will  render  void  any 
subsequent  limitation  grafted  upon  it     -        -    ib* 

Of  the  operation  and  constructioH  of  an  appoint'- 
ment   -------      iv.  367 

An  appointment  derives  its  effect  and  operation 
from  the  deed  giving  the  power  to  appoint     -    ib. 

Therefore  appointment  to  issue  of  a  person  un- 
born at  the  creation  of  the  power  bad    -      iv.  368 

But  appointment  for  life  to  a  person,  not  then 
til  esse,  is  good      ------    ib. 

Appointment  under  a  general  power  i&  void 
against  creditors  -        -        -  .     -        -      iv.  369 

Appointment  of  an  interest  cannot  be  made  ex- 
empt from  creditors     -        -        -        -      i v.  371 

Loss  happening  to  a  fund  subject  to  a  power  of 
appointment,  not  to  be  sustained  by  the  ap- 
pomtee        -------    ib. 

The  means  by  which  an  appoiniment  may  be  dt- 
feated  or  varied    -        -        -        -        -     iv-  371 

By  extinguishment  of  the  power  by  which  it  was 
given  --------ib. 

And  see  Pomer^ 

By  bankruptcy         -----     iv.  377 

An  appointment  may  be  defeated,  or '  rendered 
nugatory  after  it  is  madC)  by  defect  of  consider* 
ation,  by  reason  of  fraud,  or  by  revocation      iv.  37S 

So  by  fraud,  as  if  made  contrary  to  a  prior  ditpcH 
sition  for  a  valuable  consideration  -  .      "^       -    ib* 

Of  the  construction  of  37  Eliz.  c.  4   -      -       -    ib. 


APPOINTMENT. — ASSIGNBB8.  «UI> 

.   May.  be  extit^guished  by  execotion   -        •     iv.  387 

Power  of  appointmeDt,  appendant  or  in  gross, 
may  be  barred  by  fine,  but  not  if  collateral    iv.  469 

Powers  of  appointment,  relative  or  in  gross,  barred 
by  recovery,  but  not  if  collateral  to  the  land    -    ib< 

Appointment  by  will  under  powers  are  wUhin  the 
statute  of  frauds  ------    ib. 

Apportion  m  ent«    Annuities  payable  out  of  money 

in  the  funds  not  apportionable      -         i.  404, 405 

When  it  takes  place,  and  when  not    i.  362,  404,  405 

Where  there  shall  be  apportionment  of  interest 
on  a  mortgage.     See  ItUeresL 
See  Annuity. 

Of  apportionment  of  maintenance  money  -        -    ib. 

When  rent  shall  be  apportioned         -        i.  346,  362 
See  Rent. 

Appropriation  of  an  advowson.    See  Advowson. 

Approvement  of  commons. — See  Common.    Enclosun. 

Arrears.    See  Interest.    Rent. 

Articles.    See  Contract.    Agreement.    Marriage. 

'^  Assign  and  Transfer.''  These  words  applied  to 
property  not  assignable,  amount  to  a  cove- 
nant to  pay,  &c.  -        -        -        -        -      iv,  126 

Assigns.     Includes  a  devisee         ...      v.  332 

In  conveyances,  regularly  means  the  assignee  of 
the  land  or  thing  granted      -        -        -     iii.  253 

This  word  comprises  not  only  an  assignee,  but  hid 
.assigns,  executors,  and  administrators    -     iv.  133 

Alssionbes.  Acceptance  of  assignee  as  tenant,  dis- 
charges lessee  from  implied  covenants  but  not 
from  express. ones         -----    ib* 

Whether  assignee  liable  at  law  after  assignment 
over,  for  rent  due  before        -        -        -        -    ib. 

Whether  restrainable  frojn  assigning  to  an  in- 
.  solvent        -        -        -        -        -  -      -        -    ib. 

Is  bound  by  and  entitled  to  the  benefit  of  -cove- 
nants which  run  with  the  land       -        -        -    ib. 

If  there  be  a  privity  of  estate,  but  not  else         -    ib. 

J7ot  entitled  to  action  for  breach  of  covenant 
before  his  time    -----     iv.  134 
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Bnt  may  for  breach  after  bis  time,  though  his 
estate  be  determined     -        -        -        -      iv.  134 

How  far  assignee  benefited  by  32  Hen.  8,  c.  24     ib. 

In  what  cases  bound  by  the  covenants  of  the  les- 
see, and  in  what  not     -        -        iv.  128,  135,  249 

Bound  by  ail  covenants  annexed  to  the  estate    *    ib. 
See  also  Bankrupt, 

Assignments.     Definition  and  nature  of       -     iv.  ^41 
How  assignment  of  lease  differs  from  lease  itself    ib. 

.Of  any  estate  or  interest  in  any  messuages,  8&c. 
except  copyhold,  must  be  in  writing,  and 
signed  by  the  assignor  -        -        -      iv.  247 

How  assignment  of  dower  to  be  made.     See 
Dower. 

Whether  restrainable  from   being  made  to  an 
insolvent      ------      iv.  245 

What  may  be  the  subject  of  an  assignment  -      iv.  243 

The  pay  of  an  officer  in  the  army  and  navy  can- 
not be  assigned    ------    ib. 

Nor  a  personal  trust         -        -        -        -      iv.  247 

The  requisites  of  an  assignment        -        -        -    ib. 

What  consideration  necessary  to  support  assign- 
ment -        -        -  -        -        -        -    ib. 

The  operative  words  of  an  assignment  of  property^    ib. 

The  effect  and  operation  of  an  assignment      iv.  248 

Where  it  discharges  a  lessee  frdkn  coveMties,add 
where  not    -----      iv.  131,  245 

AppuRtBNANCEs.    See  Words, 

*'  At  any  TiikE.''    S*e  Words. 

Attainder.    Its  effects  on  the    ability    to    hoid 

land    .        .        .        ^        .        .      i.  37,  ^,  40 

See  Pardon. 

Renders  e  petBon  incafpable  of  cot^saating  ib 
stand  seised  -        -        -        -        -     iv.  256 

To  wiiom  forfeiture^  in  the  case  6f  attainder,  ^iil 
accrue         -        -        -        -        -        -  >•  37^  39 

'^  Difference,  in  this  respoiet,  ^faere  tte  attaiiidet  is 
for  felony,  and  where  for  treason  -        -        -    ib. 

The  same  of  copyfaolders  as  of  oltaers      -     i<  n.  (2) 


ATT  AINDEB*— ATTESTATION.  407 

The  effect  of  attaipder  of  a  person,  in  respect  of 
the  right  of  presentation        -         -        -        i«    97 

For  treason,  is  a  l)ar  to  curtesy  -        -      ii.  181  , 

So  of  dower   ------       ii.  226 

But  otherwise  of  attainder  of  misprision  of  trea- 
son; felony;  or  praemunire  -        -        -        -     ih. 

Not  a  bar  to  jointure        .        -        •        -      ii.  299 

Whether  it  is  a  forfeiture  of  a  power  iii.  581 ;  iv.  372 

Qusre,  whether  it  wholly  disables  tenant  in  tail 
from  suffering  a  recovery      -        -        -      iv.  517 

Is  .a  bar  to  the  party's  taking  by  descent    -      it.  286 

And  so  to  all  claiming  through  him  -         -         -     ib. 

It  occasions  an  escheat  to  the  lord    -        -        -    ib. 

The  consequence  of  an  attainder  can  be  removed 
only  by  act  of  parliament     -        -        -        -    ib. 

The  difference  between  the  disability  of  attainder, 
and  of  alienage,  in  respect  of  descents    -      iv.  287 

Most  felonies  created  since  Hen.  8,  declared*  not 
to  work  a  corruption  of  blood        -        -      iv.  288 

By  7  Anne  (postponed  by  17  Geo.  2.)  attainder 
for  treason  shall  not  prejudice  any  person,  other 
than  the  offender  himself-      -        -        -        -    ib« 

If  one  of  co-heiresses  be  attainted  in.life-time  of 
ancestor,  one  moiety  will  go  to  the  innocent 
daughter,  and  the  other  wiU  escheat       -     iii.  475 

But  if  such  daughters  are  to  take  by  limitation 
per  formam  aoni,  it  will  be  void  for  the 
whole ih.  n.(i) 

Attestation,  of  the  execution  of  a  deed,  not  neces- 
sary   -        -        -        -        -        -        -      iv.    96 

Of  a  will,  extends  not  only  to  the  act  of  signing, 
but  to  the  state  of  the  testator's  capacity  6( 
willing         -        -        -        -        -        "        -    ib. 

Upon  an  acknowledgment  of  the  testator's  hand- 
writing, suflBicient         -----    ib. 

Contra,  if  no  actual  acknowledgment  of  the  hand- 
writing, although  the  devisor  acknowledge  the 
will -       -     iy.  136 

Must  be  at  a  time  when  the  whole  devise  is 
present        -        -        -        -        -        -     1  v.  140 

9  s  4 
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But  its  presence  presamedy  unless  the  contrary 
shown  .        -        -        •        -        -      iv.  140 

Must  be  proved  by  a  subscribing  witness^  if  either 
of  them  be  living  ...        -      iv.  197 

But  one  witness  may  prove  what  all  the  rest  have 
attested       -        -        -    .    -        -        -        -    ib. 

But  it  is  not  necessary  that  all  the  witnesses 
should  prove  the  fact  attested        -        -      iv.  198 

Subscribing  witnesses  not  admitted  to  give  evi- 
dence against  their  own  attestation        -      iv.  200 

The  heir  at  law  may  examine  testimony  to  con- 
tradict the  subscribing  witnesses,  as  to  the  tes- 
tator's state  of  mind     -----    ib. 

Attorney.  Surrender  of  copyholds,  or  livery  of 
seisin  of  freeholds,  by  attorney,  to  be  done  in 
attorney's  own  name     -        -        -        -      ii.  383 

Must  make  and  execute  deeds  in  the  name  of 
his  principal         -        -        -        -     .    -        -    ib. 

But  should  express  the  signature  to  be  put  by 
virtue  of  his  power      -----    ib. 

The  power,  or  a  copy,  should  be  annexed  to  the 
deed   --        -        -        -        -        -        -ib. 

Power  of  attorney,  by  disseisor,  to  make  a  lease, 
must  be  by  separate  instrument     -        -      ii.  385 

Of  notice  to  an  attorney  or  solicitor  being  notice 
to  the  party  himself.    See  Notice. 

May,  if  properly  authorized,  bind  his  client  by 
agreement  -        -        -        -        -        -      iv.    33 

But  will  himself  be  liable  if  he  abuse  the  confi- 
dence placed  in  him     -----     ib. 

Warrant  of,  the  foundation  of  a  common  re- 
.  covery,  when  recovery  so  suffered  -        -      iv.  537 

If  tenant  or  vouchee  die  before  appearance  by 
the  attorney,  the  recovery  void     -        -      iv.  546 

Must  be  executed  before  the  judgment     -        -    ib. 

Ought  to  bear  date  after  the. teste  of  the  vrrit  of 
summons     .----.-    ib. 

Surrender  of  copyholds  may  in  most  cases  be 
made  by  attorney         .        -        -        -      iii.     83 

But  purchasers  not  oblieed  to  take  a  surrender 
from  an  attorney  unfess  where  personal  sur- 
reqder  is  impossible      -        -        *        *        -    ib. 


•  - 
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Admittance  to  copyholds  may  be  by  attorney,  iii.  123 

But  quaere,  whether  the  lord  bound  to  take  ad- 
mittance by  attorney    -----    ib. 

How  an  attorney  to  be  appointed      -        -     iii.    83 

Attoen MENT.   Cases  where  attornment  at  common 

law  necessary  in  leases  of  reversions      -       ii.  4x4 

Not  necessary  where  the  estate  is  conveyed  by 
bargain  and  sale  -----       ii«  418 

Formerly  necessary  to  perfect  an  exchange  of 
rents,  8tc.    ------      iv.  1 79 

Averments.    See  Parol. 

Autre  vie.   Estates  pur  autre  vie  may  be  devised  or 

limited  in  strict  settlement,  or  intailed  -   ii.  56,166 

Intail  of  them  may  be  barred  by  simple  aliena- 
tion   -        -        -        -        -        -        -        -    ib. 

Estate  pur  autre  vie  transmissible  to  executors  -    ib. 

Ai7UMENTATiONs,  by  eoclesiastical  persons,  to  small 

vicarages,  curacies,  &c.  good       -        -      iii«  598 

Authority,  or  naked  trust,  will  not  survive   iii.  449,  575 

Coupled  with  an  interest,  if  given  to  two,  sur- 
vives on  the  death  of  either  -        -        -        -    ib. 

Cannot  be  granted  over    -        -        -        .     iii.  629 

Authorities  are  devisable  -        -        -     iv.  177 

Will  not  deteri  ne,  although  the  object  of  their 
creation  fail         -        -        -        '  >ii-  646.  iv.  226 

Cannot  be  the  subject  of  a  release    -        -     iv.  218 
See  Devise.    Power. 

Award.   In  what  cases  an  award  will  amount  to  a 

lease,  and  what  not      -        -        -        -       ii.  396 

May  operate  as  a  release  -        -        -      iv.  206 

See  Arbitration. 

f  ACON  on  Leases,  noticed  in  -        -        -        -  vii. 

Bail  Bonds,  not  assignable  -        -        -        - .  .  iii.  648 

Bailiff  of  a  manor  cannot  make  leases  for.years, 
but  only  at  will,  without  authority  from  his 
principal      -        -        -        -        -        -  '   ii.  385 

Leases  made  by  him  must  be  in  the  name  of  the 
principal      -------    ib. 

If  he  have  authority  to  make  leases,  they  must  be 
•     in  writing,  though  for  less  than  three  years,  ii.  386 
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Of  a  maiior,  caonot   grant   escheat^   oopy- 
bolds  -------      iii.    28 

Of  a  manor  may  take  a  surcender     -        -     iii.     81 

Baiuwick.    Not  grantable  for  yeais     r        *      ii.  228 

May  he  dower  of    -        *•        -        -        -      ii.  9^ 

Banksupt.     Conditions^  &c.  for  fligoing  bis  certi* 

ficate,  void  ^        -        -        -        -        -     JU.  240 

Although  for  the  benefit  of  all  the  creditors      iii.  241 
See  Notice, 

Babgain  and  Sale.   Definition  and  origin  of,  iv.  263 

IVho  may  convey  by  it       -        -        -        -  iv.  265 

The  king  cannot  convey  by  bargain  and  sale  *    ib. 

Corporation  cannot  convey      -        -        -  -    ib. 

A  son  and  heir  cannot  convey  by  it  -        -  *    ib. 

Nor  a  mortgagor     -        -        -        -        -  -    ib. 

Nor  an  infant,  nor  wife    -----    ib. 

A  joint-tenant  may  convey  his  moiety       -  iv.  267 

Pl^hat  may  be  conveyed  by  ii      -        -        -  -    ib. 

An  use  cannot  be  made  the  subject  of       -  •    ib. 

Cannot  be  made  to  the  use  of  any  but  the  bar- 
gainee        ------      iv.  268 

No  fiiture  or  springing  use  can  be  limited  out  of 
the  estate  ot  the  bargainor   -        -        -        -    ib. 

Form  and  requisites  of  a  bargain  and  sale  -      iv.  269 

Bargain  and  sale  must  be  by  indenture      -        -    ib. 

By  what  words  it  may  be  made         -        -        -    ib. 

Consideration  of      -        -        -        -        -      iv.  271 

Why  the  actual  sum  paid  need  ffip(  be  sta^,  iv.  272 

Enrolment  of  -        -        -        -        r        -   .  jiv*  273 

Where  to  be  enrolled,  if  in  certain  counties  -     i  v.  274 

For  yearsy  does  not  require  enrolment        -      iv.  275 

Must  be  enrolled  on  parehsient        -        -        r    ib. 

When  exempted  iroai  emohnent      -        -        •    it»- 

Within  what  time  to  be  enrolled        -        -        -    ib. 

How  computed        -        -        -        -       .  -        -    ib. 

Though  not  enrolled,  i^  a  reyocation  pf  a  w,il)i^  !▼•  ^40 

Of  the  gffifsi  wd  operuHon  tf  r       -       -     iv.  277 

The  po|8CMion  aoqumd  by  it  «*  .-  .  iv.  278 
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WImU  rdalion'tbe  enrolment  bears  to  it     -      jv.  278 

Does  not  produce  a  discontinuance    -        •*     iv.  279 

Does  not  destroy  contingent  remainders    -        «    ib. 

Nor  create  a  forfeitaie     -----    ib. 

Ct>Astruction  of  bargain  and  sale  by  husband 
in  right  of  wife's  lite  estate   -        -        -      ii.  125^ 

By  tenant  fof  life,  to  another  in  fee,  no  forfei- 
ture    -------      ii.  161 

Bargain  and  sale  passes  a  reversionary  interest 
for  yearsy  without  attornment         -        -      ii.  456 

The  particular  operation  of  the  bargain  and  sale, 
or  lease  for  a  year  in  the  conveyance  by  ieate 
and  releate  -----  iv.  285 

By  one  joint-tenant^of  his  moiety,  is  a  severance, 
though  the  bargainee  die  before  enrolment,  iii.  46^ 

But  if  one  Joint-tenant  bal'gain  and  sell  the  whole, 
and  the  other  die  before  enrolment,  it  is  no 
severance    -        -        -        -  *        -    ib. 

No  tise  arises  on  bargain  and  sale,  without  a  con- 
sideration   ---•--.     iii.  538 

Proper  to  make  a  tenant  to  ihe  piradpe,  for  suf- 
ferinig  a  recovery  -       -       ••      iv.  278, 547 

Babon  and  Feme.    See  Husband  and  Wife*  * 

Base  Fee.     See  Fee,  base. 

Bastabd.    May  take  by  his  reputed  name        iv.  23,  29 

But  not  a  remainder^  as  the  issfiie  of  his  reputed 
father  -  -----    ib. 

Otherwt«6^  as  the  issue  of  his  oother        -        -    ib. 

Natural  love,  8ic.  for  a  bastard,  not  sufficient  to 
Yiiise  IAS  use  *.      -        ^^        -        iii/ 526;  iv.  256 

Purchase  made  by  reputed  father,  in  his  name, 
*i»&trabt      *        -        -        -        -        -^     sii»  621 

Use  of  an  estate,  well  passed,  may  be  declared 
.for  tL  bastard        ^       ^        -        -        -     iv*  301 

Bm  not 'tti  =ttte  of  an  estate  rtttiag  in  toairact  -  ib. 
Is  incapable  of  inheriting  by  the  common  law,  v.  281 
May  by  the  civil  law        -        -        -        -        -    ib. 

Cannot  fake  by  a  devise  to  children^  where  there 
are  .children  by  marriage       -        -        -      v.    32 
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Bastard  eigni  entering,  and  dying  seised,  muUer 
puisne  is  barred    -        -        -        -     .  -      ▼.  281 

But,  for  this  purpose,  a  descent  cast  is  requisite     ib. 

Can  have  no  other  than  lineal  heirs    •        -       v.  283 

On  his  death  without  issue,  his  lands  will  escheat 
to  the  lord  -        -        r     .    -        -     ,    '        -    ib. 

His  estate  not  defeated  by  the  endowment  of  the 
ancestor's  widow  -        -        -        -      i v.  312 

Benefice.     May  be  augmented  by  ecclesiastical 

persons        -     .  -        -        -        -        -      iv.  207 

May  be  the  subject  of  an  exchange  -      iv.  193 

But  the  exchange  not  perfected  till  induction,  iv.  198 

Cannot  be  resigned  upon  condition  -        -     iii.  278 

Bill.    See  Lis  pendens. 

Bishop.    Leases  by  bishop  must  be  confirmed  by 

dean  and  chapter  -        -        -        •      iv.  232 

Blackstonjs.    Character  of  his  Commentaries      -    xii. 

**  Boby."    In  what  cades  this  word  may  be  omitted 

in  creating  an  estate  tail        -        -        -      ii.    66 

See  Condition. 

•t 

BojfB.    Is  one  entire  thing;  and  if  void  in  part,  is, 

in  general,  void  in  toto         -        -        -     iv.  147 

Not  assignable  at  law       -        -        -        -     i  v.  182 

But  is  in  equity,  for  a  valuable  consideration,  iv.  184, 

244 
But  must  be  sued  upon  in  the  name  of  assignor,    iv. 

182 

Retains  the  same  equity  as  in  the  hai^  of  the 
assignor       -------    ib. 

.  May  be  assigned  by  the  obligee,  independently 

of  the  debt  -------    ib. 

.  • 

Before    mahriage,    to  leave  wife   a  ^  provision, 
good  ..-----.      iv.  214 

Bond  to  ordinary  cannot  be  released  by  him,    iv.  334 

Joint  bond,  released  as  to  one,  is  released  to  the 
other  -------     iv.  9s8 

Where  condition  is  void,  and  where  good,  see 
Condition* 

By  infant,  with  a  penalty,  void,  though  for  ne- 
cessaries     -        -        -        -        -        -     iv.     11 
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For  the  performance  of  covenants  in  a  deed, 
extends  to  implied^  as  well  as  express  cove- 
nants -------      iv.  127 

Books,  list  of,  recommended  to  students ;  and  their 

characters    -        -        -        -        •  xii.  to  Ivi. 

Bobx'LANDy  what         -        ...        -     iii.      6 

BoRouoH-BNOLisH.    The  natnre  and  origin  of  this 

tenure  --.---     iii.  244 

Borough-english  lands  differ  but  little  from  lands 
in  gavelkind         -----     iii.  243 

They  descend  to  the  youngest  son     -        ^     iii.  246 

Widow  entitled  to  the  whole  of  husband's  bo- 
rough-english lands,  for  her  dower         -        -    ib* 

Heir  at  common  law  ma^  enter  for  condition 
broken  (if  it  be  a  condhion  in  gross)      -     iii.  247 

But  if  the  condition  be  incident  to  the  reversion, 
the  special  heir  shall  enter     -        -        -        -    ib. 

In  either  case  he  shall  enjoy  the  land         -        -    ib. 

The  representative  of  the  youngest  son  takes 
before  the  eldest  son    *        -        -        -        -    ib. 

Same  descent  prevails  among  collaterals    -        -    ib. 

The  youngest  son  takes  his  whole  share  of  the 
personal  estate,  without  bringing  the  lands 
mto  hotchpot       -        -        -        -        -     iii.  249 

The  common  law  rules  of  lineal  descents  prevail 
in  borough-english  lands       -        -        -       v.  323 

But  otherwise  with  respect  to  collaterals,  v.  326,  n.  (1) 
See  more,  title  Gavelkind,  in  which  borough- 
english  agrees,  except  as  to  descent. 

BoTBs.    House-bote  may  be  granted  for  years       ii.  330 
See  Eitovers. 

Bbacton.    Contents  of  that  work  -        -  xvi. 

Anecdotesof  the  author        -        -  xvi.  n.(3) 

Bbidal.   Ills  arstransferrendidomifUum  noticed,  xxxviii. 

Bbibbbt.    a  cause  of  forfeiture,  in  an  office,  I  288,  289 

Bbitton.    Account  and  character  of  that  work     -  xix. 

Bbothbb.  Natural  affection  for,  is  a  sufficient  consi- 
deration to  raise  an  use         -        -        -      iv.  357 

•  •  '    .  <        . 

So  of  a  brother's  wife       -        -        -        -     iv.  259 
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Want  of  «ui«eBder  of  oopjiicdds  not  supplied  fi>f 
a  iMother     ----*--     iii.  108 

Buildings.  Covenant  to  erect  buHdin^s  upon  de- 
twiiaed  pcemises,  does  <M>t  bind  ^s^go^,  .uiUe^s 
expressly  named  -  -        *-      iv.  194 

Burgage.    The  nature  of  this  tenure     -        -    .    -    cv. 

Burn.     His  Ecclesiastical  Law  noticed   -        -     xzxTiii. 

B^E«jLAws.  Steward  may,  by  custojny  malc^  reason- 
able bye-lawsy  to  c^der  the  coqimon  of  copy- 
Tiolders         -        -         -        -         -         -      lii.    65 

Cancelling.     In  what  cases  the  cancelling  of  a 

deed  will  make  it  void  ...       ii.  463 

In  what  it  will  be  a  revoca,tion^of  a  w?ll    -       y.  242 

Cancelled  deeds  may  be  set  up  by  chancery     .ii.  464 

CASjBfiy  leadiQjp;  ones  equioecated    -        ^        -       i.    45 
Anaweriog  rules , for       -        -        -        -        i.    63 

IQastle.   This  word  will  pass  a  ipanor/af.d  coizi^^r^^    i.    6 

•Catholics.    See  Land* 

Cattle.    May  be  leered  ifor  years  -        -      ii.  297 

Certainty.  Of  certainty  in  the  description  of  the 
subject  of  a  grant.     See  Parceb. 

Certificate  of  judges,  for  prosecutiqg  felons,  is 

assignable   ------      iv.  246 

Cestui  que  Trust.    Vide  Trust. 

May  bind  trustee  by  ,4gr«eai«nt  xelatix^.to  trust 
^property      - iv.  645 

tNQt,pr^udi<^ed  by  the  actsiof  his^tn^tee  -     iii.  636 

Entitled^ to  the  benefit  of  the  acts  of  <his  trustee 

tUi.  636,  640 

If  trustees  sell  stock  contrary  |p  the  tiust,  cestui 
que  trust  may  elect  to  have  the  stocjc  restored, 
or  the  produce  paid      -        -        -        -     iii.  645 

Cestui  que  trust  must  stand  to  the  consequences  of 
acts  of  the  trustee  done  by  bis  own  consent,   iii.  64 1 

<  Cannot  dispoae  of  tbe:ftuq|4u9j  after ^pQrfomaMe 
of  trust,  without  concurrence  of  trustee  -  .  iii.  646 

May  levy  a  fine,  or  suffer  a  recovery,  of  the  trust 
^tate  -        -        -        -.  Hi.  646.  iv.  437, 475 

And  such  recovery  will  bar  the  remainder  over,  if 
they  are  abo  tmst  estates,  l>at*iiot  if  Icgid       ^    ib. 
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May  bar  an  entail  of  copyh<dds  by  devise  -     iK.  645 

A  fine,  levied  by  cestui  que  trust  of  life  estate,  no 
forfeiture       -        .        -        -        iii.  645.  iv.  488 

May  be  barred  by  fine  levied  by  tbe  trustee,  and 
non-claim    ------      iv.  473 

Bat  not  if  the  person  taking  from  the  trustee 
had  notice  of  the  trust  -        -        -      iv.  473 

Of  a  copyhold,  may  devise  or  release  bis  inte- 
rest, but  not  surrender  -        -        .     iif,     36 
See  Devise. 

Cbstui  que  Use.    See  Use. 

May  sujflfer  a  recovery       -        -        -        •    iv.  527 

Of  a  copyhold,    cannot  surrender   till   admit- 
tance -        -        -        -         -        •      V.     35 
See  Copyholds. 

CiiAMBERLAiN.    See  Leiast. 

Champarty.    Bonds^  &c.  in   encouragement  of.      See 
Bond. 

Charges.    See  Fine  and  Recovery.  Incumbranees. 

Charity  aad  <::!haritable  Use.  By  g  Geo.  2, 
o.  36,  land,  or  personalty  to  be  laid  out  in. 
land,  sliall  be  given  to  any  cluuritable  use  by 
deed  indeoted  and  made  twelve  months  be- 
fore the  death  of  the  donor,  enrolled  in  chan- 
cery, and  taking  effect  in  possession        -     iii.  587 

B6C)aest  of  money  to  arise  by  sale  of  bind,  to  be 
applied  in  water^works  for  the  uae  of  the  iaha- 
bitants — within  the  act         ...     iji.  ^gg 

The  statute  does  not  extend  to  land  in  Ireland  or 
Scotland,  oorto  a  devise  of  lands  in  the  city  of 
London  by  a  citizeu  there  resident  -        -    ib. 

Will  or  conveyance  for  the-relief  of  the  poor,  or 
of  orphans  of  soldiers  or  mariners,  for  schools  or 
universities,  repairs  of  churches  or  roads,  &c. 
good,  by  43  Eliz.  c.  4  -        -        -      Hi.  599 

Lands  given  for  building  an  hospital,  sessions- 
house,  purchasing  pulpit  famiture,  or  bells — 
good  under  the  statute  -        -        -        -        -    ib. 

But  given  %oa  ministeribfcelebiBtiug  divine  ser- 
vice, bad     -------    ib. 

Gifts  void'as  si3tpentitious,  devolve  on  the  king,  to 
be  disposed  of  to  charitable  uses    -*      -     iii.  601 
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In  devises  for  charitable  purposes,  without  a  spe- 
cific object  declared^  the  court  will  select  a 
proper  object      -        -        -        -         -      iii.  599 

If  trustees  of  a  charity  die  before  it  vests  in  them, 
the  heir  at  law  of  the  donor  is  trustee    -      iii.  600 

In  what  cases  charities  are  augmented  if  the 
fund  increase,  and  in  what  the  surplus  goes  to 
the  next  of  kin    -----     iii.  601 

If  deficiency  of  assets,  charities  must  abate  with 
other  legacies       -----      iii.  602 

The  court  of  Chancery  will  support  the  intent  of 
a  charity  as  far  as  possible     -        -        -      iii.  603 

What  will  be  considered  a  public,  and  what  a  pri- 
vate charity         -        -        -        -        -     iii.  607 

Devise  of  money  to  arise  by  sale  of  land  for 
charitable  uses,  is  within  the  statute  of  mort- 
main - -     iii.  595 

Devise  of  mortgages  of  tenns  for  years,  for  mo- 
ney or  other  thmg  to  be  laid  out  in  the  pur* 
chase  of  land,  are  also  within  the  statute        -    ib. 

Unless  the  trustees  have  a  discretion  to  lay  it  out 
so  or  not      ^        -        -        -        -        -        -    ib. 

Gift  by  will  of  money  to  repair  a  chapel,  or  build 
one  on  mortmain  land,  gratuitously  given  for 
the  purpose,  not  within  the  statute  of  mort- 
main   -------    iii,  5g6 

Bequest  of  real  and  personal  estate,  to  take  a 
house  to  educate  particular  children  or  grand- 
children, good,  but  not  as  a  general  charity,  iii.  597 

Bequest  of  money,  charged  on  real  and  personal 
estate  to  a  charitable  use,  void  as  to  so  much 
as  is  charged  on  real,  but  good  as  to  the  rest  -    ib. 

The  court  will  not  marshal  assets  for  the  good  of 
a  charity      -    *     -   '    -        .        -        -        -    ib. 

Beouest  of  money  to  Queen  Anne's  bounty  void, 
the  commissioners  being  bound  to  invest  the 
money  in  land      -.-...    ib. 

Gift  void  by  statute  of  43  Eiiz.  or  of  mortmain, 
belongs  to  the  heir  or  niext  of  kin ;  but  if  it  be 
a  good  charity,  and  incapable  of  being  applied, 
the  disposal  of  it  belongs  to  the  king      -     iii.  607 

Cbabities.  Charitable  donations  favourably  con- 
strued by  courts  of  equity,  and  defects  sup- 
plied •        --        -        -        -        -        -ib. 
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Devise  of  copyholds  to  a  charity,  good,  without 
a  sarrender  -        -        -        -        -      iii.  608 

And  though  the  object  of  a  charity  be  not  in 
esse     --------ib. 

Devise  to  a  charity  by  tenant  in  tail,  without 
recovery,  good  as  an  appointment,  under  43 
Eliz.    ----^---ib. 

But  devise  for  a  charity  must  be  executed,  as 
required  by  the  statute  of  frauds    -        -      iii.  609 

Gift  of  choses  in  action  good,  as  appointment  to 
a  charity      -----        -        -     ib. 

Gift  to  churchwardens  to  a  charitable  use,  good,      ib. 

The  court  will  in  some  cases  supply  defects  in 
devises  for  charitable  purposes       -        -      iii.  610 

'Chattels.    Chattel  estates  may  be  limited  in  the 

nature  of  intails  -  -        -        '      ii-     55 

But  such  intaiis  become  absolute  on  the  vesting 
of  the  interest      ------    ib. 

If  the  limitation  be  too  remote,  the  whole  pro- 
perty in  the  first  taker  -        -        -        .         .    ib. 

Succession  of  chattels  to  executors  cannot  be 
altered  by  limitation  of  the  parties         *-      ii.  305 

Personal  chattels  will  not,  in  general,  go  in  suc- 
cession        --.--.      iii.  433 

Exceptionsin  the  cases  of  the  king  and  special 
customs      -        •        -        -         -     iii.  435,  n.  (1) 

Cannot  be  conveyed  -by  bargain  and  sale  to 
uses    -        -        -        -        -        -        -      IV.  268 

May  be  limited  in  remainder,  subject  to  a  pre- 
ceding limitation  for  Jife       -        -        -      iii.  552 

Not  within. the  statute  of  frauds       .^        -      iv.    52 

Chester.     Fines  may  be  levied,  and  recoveries  suf- 
fered, in  the  courts  of  Chester       -       iv.  447,  528 

Children.    Import  of  the  word  in  limitations  in  a 

will    -        - ii.  158 

In  what  case  a  want  of  surrender  of  copyholds 
will  be  supplied  in  favour  of  children      iii.  104 
See  Surrender- 

CnikOGRAPHER.   His  copies  of  fines,  authentic  evi- 
dence        ------       iv.  426 
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418      CHOSE  EN  ACTIOi^. —  CbLLATERAL  SATISFACTION. 

Chose  en  action,  not  grantable  over  to  strangeis, 

at  law        -        -        -        -        -        -      iv.  182 

But  is  in  equity  for  a  valuable  consideration    ir.  184 

Cannot  at  law  be  released         -        .        -      iv.  32s 

How  far  it  may  be  released  in  equity^  iv.  232,  et  stq. 

Is  assignable  in  equity     -        -        -         -      iv.  243 

But  must  be  sued  for  in  the  name  of  assignor    -    ib. 

Is  subject  to  the  same  equity  as  in  the  btods  of 
the  assignor         -----        •    ib. 

Wife  bound  by.husband's  covenant  to  convey  a 
chose  en  action  belonging  to  her   -        iv.  25,  137 

The  chattels  of  an  infant  wiU  be  bound  by  mar- 
riage art  icles,  if  fair  and  reasonable        -      iv.     13 

Churchwardens^  are  a  corporation,  and  may  bind 
their  successors  and  the  parish  by  a  reasonable 
agreement  -        *        -        -        -        -      iv.     26 

But  not  a  corporation  to  take  lands  in  succession, 
unless  for  a  charitable  use    -        -        -      iii.  601 

Constitute  the  corporation  iointly,  and  one  can- 
not release  without  the  other         -        •      iv.  216 

Civil  Death.  Survivorship  takes  place  between 
joint-tenantd  as  well  on  the  civil,  as  the  natural 
death  of  either     -        -         •        -        -      iii.  450 

Dower  does  not  take  place  on  civil  death         ii.  239 

But  jointare  does    -----       ii.  299 

Of  tenant  for  life  of  copyholds,  same  as  natnnd 
death  .*.-..      iU.    44 

Claim.     How  claim  to  avoid  a  fine  is  to  be  inade 

iv.  49n  492 
Codicil.    May  revoke  a  will        -        .        -       v.  209 

May  eifect  a  republication  of  a  will  -        ^       v.  276 
See  Revocation.    Republication. 

CoKB*     Character  and  peculiar  use  of  bis  First  Insti- 
tute  -        -        -        -  -        -        -  xvii. 

Anecdote  of  the  author  -        -     .  -        •    ib.  notes. 

An  abridgtnent  of  this  work  noticed     -      xxii.  n.  (a) 

Collateral  Satisfaction.     Where    a   bar   of 

dower      -        -        -        -        -^        -  ii.  275, 279 

Collateral  title,  8cc.  not  barred  by  recovery  ^  iv.  555 

Bars  collateral  conditions  -        -        -        -    ib. 


COLLBOC. —  COMMON,  RI«HT  OF.  419 

CoLLiioE.  Not  permitted  to  hold  more  advowsons 
than  are  equal  in  number  to  half  the  fellows  or 
studeuts      ------      ill.  5^4 

Commission  of  bankrupt  cannot  be  made  the  sub- 
ject of  an  assignment  -        -        -        -       iy.  243 

Common,  right  of.  The  nature  and  different  kinds 

of  common  -----        i.  200 

Of  common  of  pasture     -----     ib. 

Of  common  appendant     -        -        -        -        i.  202 

This  common  cannot  be  now  created        -        -    ib. 

Cannot  be  converted  into  common  of  gross       i.  203 

To  what  common  of  pasture  may  be  appendant,    ib. 

Cannot  be  appendant  to  pasture  land,  nor  to  a 
messuage  without  land  -        -        -        i.  204 

This  common  may  be  throughout  the  year        «    ib. 

When  appendant  to  a  manor,  it  is  to  the  demesne,    ib. 

Whether  it  may  be  appendant  to  a  cottage        i.  205 

In  what  cases  a  parson  may  have  common  appen- 
dant to  his  parsonage  -         -         -         -        -     ib. 

For  what  beasts  common  appendant  is      -        -    ib. 

Cannot  be  for  predial  and  manurable  beasts  only,    ib. 

What  number  of  beasts  the  commoner  may  keep 
npon  his  common         -        -        -        -        -     ib. 

In  what  cases  the  commoner  may  use  his  common 
with  the  beasts  of  a  stranger         -        -        i.  206 

Of  common  of  pasture  appurtenant   -        -        -     ib. 

To  what  things  common  may  be  appurtenant    i.  207 

May  appertain  to  pasture  land  -        -        -    ib. 

With  what  cattle  common  appurtenant  may  be 
used    -        -        --        -        -        -i.  208 

Cannot  be  without  number      -        .       i.  208,  ti. (1) 

The  commoner  cannot  license  the  beast  of  ;A 
stranger;  but  iiuiy  use  the  common  with  a 
stranger's  beasts  kept  for  his  own  use    -        i.  208 

Of  comipon  of  pasture  in  gross  -        -        -        -    ib. 

How  this  coidinon  may  commence  -        -        1.  210 

For  what  cattle  it  may  be  used         -        -         -    ib. 

Whether  the  commoner  may  agist  with  the  cattle 
of  a  stranger        -        -        .        -        •        -    ib. 
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Of  common  pasture  fur  cause  de  vicinage  -        i.  mo 

In  whnt  manner  common  pur  cause,  8cc.  must  be 
used    -        -        --■-        -        -        -ib. 

Towns  having  this  common,  may  inclose  against 
each  other  -        -        -        --        -        i.  an 

How  to  be  enjoyed  by  coparceners  -        -        i.  ai2 

Of  common  of  estovers     -        -        -        -        -    ib. 

Who  entitled  to  common  of  estovers  in  right  of 
his  estate    -        -         -        -        -        -        i.  213 

in  what  manner  this  common  must  be  taken      -    ib. 

How  by  coparceners        -        -        -        -        -    ib. 

'Common  of  estovers  may  he  appurtenaot  to  land, 
and  is  then  inseverable  from  it      -        -        1.214 

In  what  cases  this  common  will  continue,  though 
the  thing  to  which  it  is  appurtenant,  8cc.  be 
destroyed    -        -        -        -        -        -        i-2i5 

In  what  it  will,  in  such  -case,  be  suspended  only,     ib. 

Of  common  of  ^tirftdry    -        -        -        -        i.  217 

This  common  cannot  be  appendant  to  land,  but 
may  be  appurtenant     -        -        -        -        -    ib. 

Will  pass  by  a  grant  of  a  house  to  which  it  is 
appurtenant         -        -        -        -        -        -    ib. 

Of  common  of  piscary       -        -        -        i.  217,  218 

The  nature  of  this  common,  and  how  it  differs 
from  a  free  piscary       -        -        -        -        i.  ^19 

In  what  manner  to  be  enjoyed  by  coparceners    -    ib. 

Of  the  interest y  S^c.  of  the  lord  in  the  common       -    ib. 

What  interest  the  lord  has  in  respect  to  depas- 
turage  -        -        -        -        -        -        -    ib. 

To  what  extent  he  can  be  excluded  from  a. right 
of  depasturage     -        -        -        -    »    -        j.  220 

His  privilege  of  surcharging  the  common         i.  221 

In  what  case  be  may  agist  the  cattle  of  a  stranger,    ib. 

The  power  of  the  lord  to  license  a  stranger  to  put 
in  beasts      ..->-..    ih. 

The  lord  has  the  sole  interest  in  the  soii    -        '^    ib. 

This  idterest  of  the  lord  is  severable  from  the 
common  •    -        -  .      -        .        -        .        -    ib. 

In  what  cases  this  interest  of  the  lord  may  be 
exercised  to  the  prejudice  of  the  commoners,     ib. 
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Where  the  consent  of  the  homage  is  requisite  to 
.  such  acts    -        -        -        -        -        -        i.  221 

The  right  of  the  lord  to  approve  or  ameliorate 
the  common  by  inclosure,  &c.       -        -        -     ib. 

The  statute  of  Merton  extends  to  other  owners  of 
the  soil  as  well  as  the  lord    -        -        -        i*  ^25 

IVhetber  inclosure  may  be  of  common  of  tur- 
bary, 8ic.    -        -        -        -        -        -        i.  224 

The  provisions  and  construction  of  stat.  West.  2, 
c.  46,  enlarging  the  Stat,  of  Merton       -        i.  225 

How  far  approvement  under  this  stat.  may  be 
otherwise  than  by  inclosure  -        -        -        -     ib. 

The  effect  of  inclosure  under  those  statutes,  with 
respect  to  the  remaining  common  -        i.  226 

Theprovisionsof  29Geo.2,  c.  36,31  Geo.  2,  c.41, 
13  Geo.  3,  c.  8j,  relative  to  approvement  or 
inclosure  of  commons      ...       i.  226-231 

Of  the  interest  of  the  commoners  in  the  common   -    ib. 

The  commoner  has  no  power  over  the  soil  of  the 
common      -        -        -        -        ^        -        -    ib. 

A  difference  where  he  meddles  with  the  soil  de 
novo,  and  where  to  remove  a  nuisance   -        -    ib. 

The  extent  of  this  distinction    -        -        !•  231,  232 

He  may  make  entry  upon  the  common  to  see 
the  state  of  it,  but  not  to  drive  off  rabbits,  8cc. 

»•  233i  234 
A  commoner's  right  may,  by   prescription,  be . 
exclusive  of  the  lord's  -        -        -       -  i.  219,  235 

Whether  commoner  can  feed,  or  license  the  feed- 
ing of  the  cattle  of  a  stranger       -        -       i.  239 

In  what  cases  the  commoner  has  a  right  to  ap- 
prove the  common,  by  inclosure  or  otherwise,  i.  225 

Why  approvement  by  inclosure  discharges  the 
unimproved  part  or  the  common  of  the  right 
of  common  ------       i.  226 

Whether  he  may  cut  down  bushes,  &c.  for  the 
melioration  of  the  common  -        -        -       i.  231 

A  commoner  cannot  abate  trees  planted  upon 
the  common  by  the  lord       -        i.  233,  and  n.  (3) 

In  what  cases  he  may  distrain,  damage-feasant, 

'  the  lord's  cattle.  .-      .  -        -        -        -       i.  235 

()f  appartioHment  of  common '   -        -        -       i.  239 
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Common  appendant  alone  is  apportionable  by 
act  of  the  party  -----        i.  239 

A  difference  between  alienation  and  purchase  of 
commonable  land,  by  a  commoner,  in  respect 
to  apportionment  of  common  appurteoanl,    i.  247 

Common  for  a  certain  number  of  cattle  is  appor- 
tionable on  descent  of  part  of  the  ladd,  but  not 
so  where  the  common  is  without  itint      •       i.  248 

Of  extinguishment,  suspension,  and  revivor  of 
common        -        -        -        -        -  .      -       i.  249 

Unity  of  possession  will  generally  be  an  extin- 
guishment of  common  -        -        -        ^    ib. 

But  not  of  shack,  or  mutual  common         -       i.  240 

In  what  cases  commons  of  estovers  is  lost,  by 
destruction  or  removal  pf  the  house  to  which 
it  was  appurtenant        -        -  -        -    ib. 

Purchase  of  a  part  of  commonable  land,  extin- 
gubhes  common  out  of  the  tthole  -        -        -    ib. 

The  whole  common  extinguished  by  a  release 
of  common  out  of  part  of  the  commonable 
land    -----      i.  242,  and  n.  (i) 

A'  difference  between  common  out  of  copyhold 
and  out  of  freehold  lands      -        -        -       i.  242 

Common  of  pasture^  in  waste  of  copyhold  manor, 
destroyed,  at  law,  by  enfranchisement    -       i.  243 

The  like  of  common  of  estovers        -        -        -     ib. 

Distinction  where  the  common  is  of  wastes  within, 
and  where  without,  the  manor        -        -        -    ib. 

Reliefji  in  cases  of  extipguishu^ent  and  suspen- 
sion of  common,  afforded  in  eqtuity    -    i.  243^  244 

Right  of  common  sqspeoidecl  by  copimv>nar's 
taking  a  lease  of  part  of  (he  land  in  which  be 
haj9  such  right      -        -        -        -        -        -    ib. 

Inclosure,  by  commoner,  of  part  of  the  waste,  is 
a  total  smpemion^  pf  common  of  pastnre  -       L  245 

Such  iaclosure  of  common,  pur  causn  de  wdnage, 
wok  extinguuhment         -        -        -        .        -    ib. 

In  what  cases  common  of  pasture,  sutpended  for 
a  tim^  wiU  afterwardei  revive         .        .       j,  244 

Commons  may  be  granted  in  fee  for  Kfe  or  for 
years  -    .   -        -        .        -        ,        -      ii.  312 
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< 

Cannot  be  leased  by  tenant  in  tail,  or  husband 
in  ri^ht  of  wife    -    v    -        -        -        -       ii.  363 

But  may  by  ecclesiastical  persons     -        -      ii.  364 

Common  in  gross  is  dowable,  but  not  common 
sans  nombre  -----      ii.  230 

Lease  by  tenants  in  common  operates  as  a  distinct 
demise  of  their  respective  parts      -       ii.  323.  386 

Does  not  pass,  in  a  deed  of  enfranchisement,  by 
the  word  ''appurtenances"  -        -        -     iii.  181 

Common  sans  nombre,  not  partible    -        -      iii.  479 

How  this  and  other  things,  not  partible,  are  to  be 
enjoyed  by  coparceners         -        -        -        -    ib. 

Appendant,  cannot  be  excepted  out  of  a  grant 
of  the  land  -        -        -        -        -        -      iv.  110 

And  may  be  granted  over  by  grantee,  before 
seisin  nad  of  it    -        -        -        -        -        -     ib. 

Except  common  in  gross,  and  without  number, 
which  is  not  grantable  over,  unless  made  to  a 
man  and  his  assigns      -        -        -        -        -    ib. 

But  otherwise  of  common  for  a  certain  number  -     ib. 

*    Common  may  be  released  to  the  terre-tenant, 

iv.  117,  n.  (1) 

Right  of  common  cannot  be  conveyed  by  way 
of  use         ------      iv.  267 

Common  of  estovers,  appendant  to  a  house,  not 
granted  separately  from  the  house  -     iv.  179 

Tenants  in  common  cannot  release  to  each 
other  -        -        -        -        -        -      iv.  208,  212 

How  far  right  of  common  of  inhabitants  of  a 
parish  can  be  released  -        -        -        -      iv.  2]6 

Sans  number,  not  devisable       -        -       iv.  183.  440 

Fine  may  hfi  levied  of  ...      iy.  442 

Said  that  recovery  cannot  be  suffered  of  common 
of  pasture  or  estovers    -        -        **        -    iv.  524 

May  be  regulated  by  bye-laws  of  the  steward  of 
the  manor  ------      iii.     58 

Of  turbary,  cannot  belong  to  an  occupant         •    ib. 

Incident  to  copyholds  not  extinguished  by  sever- 
ance of  the  wastes  from  the  manor  -     iii.  180 

Common,   tbnancy    in.— jVa/iirc  of   this    estate 

iii.  413,  414 

How  it  differs  from  an  estate  in  joiqt-tenancy        ib. 
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Unity  of  possession  alone  sufl^ient  to  constitute 
this  tenanqr         -        .        -        .        .     iij.  41^ 

Wife  of  tenant  in  common  entitled  to  dower,  iii.  416 

Which  shall  be  assigned  in  common,  and  not 
by  metes  and  bounds    -        -        -        -        -    ib. 

Tenants  in  common  cannot  release  to  each 
other  -------     iii.  416 

But  must  convey  to  each  other  as  if  solely 
seised  -        -        .        -        -        -        -    ib. 

Cannot  disseise  each  other  except  by  actual 
ouster  -^        -        -        -        -  ill.  416,  n.(2) 

ilow  a  tenancy  in  common  may  be  created  -     iii.  419 

By  any  destruction  of  an  estate  of  jbint^tenancy, 
or  of  coparcenary,  which  does  not  destroy  the 
unity  of  possession        .        .        -r    iii;  420,  n.(i) 

Tenancy  in  common  may  be  created  by  express 
limitation     ------      iii.  423 

Grant,  &c.  to  two,  to  hold  one  moiety  to  one, 
and  the  other  to  the  other,  creates  a  tenancy 
in  common  ------     ib. 

So  a  grant  of  a  third,  or  the  like,  generally,  of 
a  man's  estate,  to  another,  makes  the  grantee 
tenantin  common  with  the  grantor        -        -    ib. 

And  persons  taking  under  cross-remainders,  take 
as  tenants  in  ct)mmon  -        -        -        -        *    ib. 

Tenancy  in  common  may  be  created  or  supported 
by  prescription     ------    ib. 

By  what  words  a  tenancy  in  common  may  be 
created  in  a  deed  -        .        .        -     iii.  423 

The  words  "  equally  to  be  divided,*'  give  a  te- 
nancy in  common  when  used  in  a  limitation  of 
freeholds,  but  otherwise  of  copyholds,  iii.  422,  423, 

n.  (i> 

Qfitfre,  whether  this  construction  of  the  words 
applies  to  deeds  deriving  their  effect  from  the 
statute  of  uses,  as  well  as  to  common  law  con- 
veyances    -        -        -        -        -  iii.  423,  n.  (1) 

And  whether  there  is  a  difference  where  the  thine 
is  real,  and  where  persona]  estate    -        -     iii.  424 

Purchase  by  two  persons  gives  a  tenancy  in  com- 
mon in  equity,  if  the  money  advanced  by  each 
l^e  unequal,  or  one  has  expended  money  upon 
the  premises        -       -        .        -        -        .    ib* 
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Bat  18  a  joint-tenaocji  both  at  law  and  in  equity, 
where  the  money  advaucedby  each  is  equal,  iii.  425> 

Joint  undertakings  and  copartnerships  in  trade 
are  always  in  common  -        r        -^        -        •    ib. 

By  what  words  a  tenancy  in  common  may  be 
created  in  a  will  -  ^      -        -        -        -        -    ib* 

The  intention  of  the  testator,  rather  than  the  legal 
import  of  the  words,  is  the  rule  of  construction 
in  wills        -------.    jb. 

The  words  *'  equally  to  be  divided,"  "  respec^ 
tivdy,"  "  amongst,"  "  severally,"  in  ''joint  and 
equal  proportions,"  ''  jointly  and  between 
them,"  give  a  tenancy  in  common  in  si  will,  un- 
less controlled  by  the  intent     -        -    iii.  424-436 

Devise  to  persons  ''  equally  between  them,  and 
the  survivors  and  survivor  of  them,"  is  a  te- 
nancy in  common        ....     iii.  42^ 

Of  what  things  a  tenancy  in  common  can  be  had 

i»-  433 
May  be  had  in  land»,  tenements,  goods,  and  chat- 
teb  real  and  personal    -        -        -        -     iii.  434 

Who  may  be  tenantt  in  common  -        -        -        -    ib 

Boclies  corporate  or  politic  may  be  tenants  in 
common  of  real  estates  ...    iii.  ^^^ 

But  not  of  chattels,  interests,  &c.       -        -     iii.    ib. 
The  king  may  be  tenant  in  common  with  a  subject 

iii.  435 
Cf  the  ^stinct  interests  of  tenanti  in  common  over 
their  estate  --.---     iii,  43^ 

In  what  acts  tenants  in  common  must  join  -    ib. 

Ought  regularly  to  join  in  presenting  to  an  ad- 
vowson        -        -        -        -        -        -     iii.  440- 

But  presentment  by  one  does  not  oust  his  com- 
panioa-        -        -        -      -        -        -        -    ib. 

Tenant  in  common  may  present  bis  co-tenant 

iii.  441 

« 

May  make  leases,  either  together  or  severally    -    ib.. 

Lease  made  by  tenants  in  common,  by  indenture, 
is  lease  by  each  of  bis  part,  and  confirmation 
of  the  other         .        -        •        -        -        .    ib. 

Tenants  in  common  cannot  release  to  each  other 

iv.  208,  222 


4!^  COMMON^   TENANCY  IN.— CONDITION. 

May  levy  fines  of  their  respective  parts,  but  it  will 
be  a  severance      -        -        - .      -        -      iv.  44a 

Tenants  in  commonji  must  be  severally  admitted 
on  surrender  of  copyholds      -        -        .     Hi.  125 

Must,  on  death  of  co-tenant,  be  admitted  to  his 
share  --------lb. 

How  tenancy  in  common  may  be  d^troyei  -     iii.  462 

Destroyed  by  any  act  which  onites  the  ioteirests  of 
the  several  parties         -----    ib. 

Destroyed  by  partition     -----    ib. 

One  tenant  cannot  destroy  the  tenancy  by  releas- 
ing to  his  companion    -        •        •        -      iii.  463 

Of  the  severance  of  tenancy  in  conmion     -     iii.  471 

By  31  Hen.  8.  c.  1.  and  c.  32.  tenants  in  common 
are  compellable  to  make  partition  -        -        -    ib. 

This  may  be  either  by  writ  of  partition  at  law,  or 
by  bill  in  equity  -        -  -        -      iii.  447 

CoMi^oN  Recovebibs.    See  Recoveries. 

CoMYNS,  his  Digest  of  the  Laws  of  England  ehar 

racterized    -     .  -        -        -        -        -        -  Ixx 

Concessit.    The  nature  of  a  fine  ncr  concesstif      iv.  415 
See  IViie. 

CoNCOBD  of  a  fine,  the  nature  and  use  of  it     -     iv.  425 

Condition.    Definition  of  a  condition  -        -      iii.  251 
A  condition  express  ...     iii.  252,  254 

An  implied  condition  ....  ^].  253 
Cpndition  precedent  ...  iii.  254,  262 
Subseqwppt  cpni^ijdpff  -  -  ,  -  -  -  ib. 
liQw  ^cQpdi)iQO  differs  frpm  a  UmitiatioD,  iii.  255,  258 

If  the  estate  is  limited  to  determine  upon  the  hap- 
pciiiog  of  thf  Qp9tiogeiicies,  it  ia  a  Umiti^tiail     ib. 

If  it  may  continue  longer,  unless-  and  until  entry 
of  th^  graptor  or  bis  heixs,  it  is  coad^isloQalj  iii«  256 

If  the  condition  be  subsequent,  or  to  happen  or 
bf  p^rfomied  after  the  efilAte  is  vf^t^  aod  the 
condition  is  void  in  law,  the  estate  shall  be 
absoi^te      ......     m.  257 

But  if  to  be  performed,  &c.  prior  to  the  vesting 
of  the  estate,  and  the  condition  be  not  per- 
formed, nothing  vests   -     '   -        -        -        -    ib. 
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How  a  Goodkion  difFen  firom  a  covenant  -      iii.  258 

How  a  condition  differs  from  a  remainder ;  and  a 
conditional  limitation  .        -        •      iii.  258,  262 

If  words  be  strictly  applicable  to  a  condition,  yet 
if  it  be  limited  over  on  bieach,  it  is  a  limkar 
tian    -------      iii.  260 

On  a  condition  broken,  the  grantor  or  his  heirs 
have  the  ^tate^  bat,  on  a  conditional  limita- 
tion, theestategoesoverto  astianger,  iii.  aCjo,  n.  (1) 

The  distinction  between  conditions  precedent  and 
subsequent   -        -        .        .        -     iii.  254, 262 

Does  not  depend  upon  the  wording  of  the  clause 
so  muck  as  the  intent  of  the  parties       -      iii.  263 

In  equity,  however,  conditions,  whether  prece- 
dent or  subsequent,  will  ia  general  be  relieved 
against,  where  an  adequate  compensation  can 
biiiqade     -       -       -       -       -       -     iii.  265 

More  slricUy  constmed,  where  there  is  a  iimitar 
tloa  over  thap  in  other  cases  -        -     iii.  266 

Of  conditiona  in  rettraint  of  marriage        -     iii.  280 

Difference  where  the  estate  is  real  and  where 
penonal      -..*...    ib^ 

And,  if  real,  where  the  condition  is  precedent  and 
wh^ie  subaequent         -       -        -       -       -    ib. 

if  the  estate  charged  with  the  condition  be  per- 
4oi|i|l>  or  dwur^  on  p^rsonatey,  its  vididity    * 
depends  upon  its  reasonableness     -        *-    iii.  .281 

Genoipidly  considered  as  ipf^ips^d  t»  ierroremf  un- 
less the  estate  is  given  over  -        -   .     t        -    ib. 

If  it  be  land|  or  a  c^ge  u^^  ^n^^  the  co^ditiop 
must,  if  precedent,  DC  strictly  performed;  but,  if 
subsequent,  it  will  depend  upon  the  rules  of  lavf    ib. 

But  though  geiier^  restraipt  of  ^larriag^  dis- 
countenanced, yet  particular  and  reasonable  re- 
straint fevoured    ------    ib. 

Condition  to  ask  consent,  that  a  widow  shall  not 
marry,%ot  many  a  particular  person,  not  marry 
till  a  proper  age,8cc.  good    ...     iji.  282 

But  persons  whose  consent  is  required,  must  not 
withhold  it  unreasonably       - '       -        -        -    ib. 

So  consent  of  major  part  of  trustees;  consent 
implUoffly  ^iven;  impossible  by  death,  tic.  saves 
the- condition       -        -        -        •        -        -    ib. 
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Consent  not  allowed  to  be  imposed  beyond  a^e 
of  minority  -        -        -        -        -     iii.  28y 

Conditions  imposed  by  parties  on  themselves 
equally  void^  if  wholly  restrictive  of  marriage      ib. 

Condition  on  marriage  before  twenty-one,  or 
without  consent,  marriage  with  consent  but 
under  age,  held  sufficient  -    -        -        -        -    ib. 

Of  conditions  respecting  vesting  of  portions  made 
payable  at  a  future  period      -        -        -    iii.  264 
oee  Legacy. 

Of  conditions  being  void  on  account  of  bein^ 
contrary  to  law,  repugnant,  or  impossible  -  iii.  274 

Of  void  conditions,  as  being  contrary  to  law      -    ib. 

Conditions  to  enforce  what  is  malum  in  se  and 
contrary  to  the  laws  of  G<>d,  as,  to  commit 
murder,  &c.  are  void    -        -        -        -        -    ib. 

Difference  as  to  the  operation,  where  reserved  on 
a  bond,  and  whereon  a  feoffment  -    iii.  269,  n.  (i) 

So  conditions  for  the  performance  of  what  is 
malum  prohibitum,  or  c(»itrary  to  the  law,  or 
the  general  policy  of  the  land,  are  void  -  *  iii.  274 

Conditions  for  restriction  of  txade  generalfy,- or 
for  a  certain  period,  are  void  -        -     iii.  275 

But  otherwise  where  the  restriction  is  only  as  to 
.    the  place  of  exercising  it       -        -        -      iii.  276 

And  then  it  must  be  grounded  on  a  sufficient  con- 
sideration   -        -  ;     -        .        -        .        -    ib. 

Which   ought  to  appear  on  the  face  of  the 
-  deed    -        -        -        ...        .  ib.  n.(i) 

Conditions  in  restraint  of  marriiage  generally,  are 
void    -        -        -        -        -        -        -     iii.  280 

But  otherwise  when  the  restraint  goes  to  a  parti- 
cular age  or  person  only,  or  the  like      -        -    ib. 

Conditions  for  maintenance  or  champarty  are 
void    - iii,  278 

Condition  of  a.  bond  for  payment  of  sheriflTs  fees, 
void    -        -        -        -        ...  -    ib. 

So  for  other  matters  between  a  sheriff  or  gaoler 
and  his  prisoner  -        -        -        -        -        -    ib. 

Condition  entered  into  with  an  alien  enemy,  void    ib. 

Bonds,  &c.  conditioned  for  procuring  a  marriage 
between  parties,  void    -  -     ...    -       -    ib. 


*Bond«  conditiooed  to  resign  for  reasonable  cause, 
good  -------    ill.     278 

But  otherwise  of  condition  to  resign  generally 
upon  request        ------    ib. 

Condition  to  resign  when  patron's  son  or  friend  is 
of  sufficient  age,  is  good       -        -        -        -     ib. 

To  pay  a  yearly  sum  to  the  son,  8cc.  of  last  in- 
cumbent     -------    ib. 

To  procure  a  benefice,  in  consideration  of  money, 
is  void         -------    ib. 

Condition  for  a  lease  of  the  glebe  tithes,  void    -    ib. 

Condition  to  save  harmless  against  the  conse- 
quences of  an  unlawful  act,  void    -        -     iii.  285 

Except  where  theillegality  of  the  act  was  unknown 
to  the  obligor       -        -        -        -        -        -     ib. 

So  are  all  conditions,  &c.  contrary  to  morality  or 
general  policy      -----     iij.  283 

So  if  contrary  to  the  provisions  of  the  statute 
law     -------     iii.  284 

And  if  part  of  thesubject  of  the  condition  of  a  bond 
be  void,  the  whole  obligation  is  void      -     iii.  285 

But  otherwise  of  Qbljgations  against  the  com- 
mon law      -------    ib. 

Conditions  for  signing  certificate  to  a  bankrupt, 
void    -        -        -        -        -        -        -      iii.  240 

Void,  if  calculated  to  promote  illegal  acts  -      iii.  285 

But  conditions,  though  contrary  to  law,  are  suf- 
fered to  prevail,  in  some  cases,  after  perform- 
ance   --------    ib. 

Of  conditions  being  void  for  repugnancy    -      iii.  290 

Condition  on  a  grant,  that  grantee  shall  not  alien 
or  not  take  the  profits,  is  void        -        -        -    ib. 

Condition  to  perform  a  thing  physically  impossi- 
ble, is  void    ------  292,  294 

But  otherwise  of  impracticabilities  arising  from 
a  want  of  ability,  as  want  of  title,  8cc.  in  the 
party,  which  if  not  performed  must  be  awarded 
in  damages,  if  the  other  party  sustain  any       -    ib. 

But  not  for  ideal  damages,  if  none  sustained      iii.  292 

And  if  an. ability  to  perform  thc.condition  after- 
wards aris^,  though  none  at  the  time,  it  will  be 
enforced      -        -        -        -        -       .«-     iii.  2^ 
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Of  the  nattrre  of  a  tnarigage  conditi6ii        -     iu'.  296 

What  will  be  a  performance  of  such  condition   -    ib. 

Tender  of  money  on  the  day  of  performance, 
and  refiisedy  the  mortgage  is  void,  btit  the  debt 
still  remains         ..----    ib. 

Such  tender  must  be  to  the  persons  named  in  the 
condition    -  .        -        .         -         -    ib. 

Mortgage  condition  saved  by  tender  to  the  mort- 
gagee, although  he  has  assigned  over      -        -  297 

Condition  in  restraint  of  redemption,  void  -        -    ib. 

If  condition  be  to  perform  generally,  without  li- 
mitation of  time,  the  party  has  during  life  to 
perform       ------      jii.  298 

Annexed  to  an  estate,  must  destroy  the  whole, 
and  not  a  part  of  it  only        -        -        .      iii.  j^ 

May  be  perfonbed  by  an  Infant        -        -      iv.     17 

May  be  performed  by  a  feme  covert  -      iv.     19 

Feme  covert  may  convey  lands  in  performance  of 
a  condition    ------    iv.  436 

Entry  for  condition  broken  gives  seisin  as  of  the 
former  estate  -        -        -       iiL  269 ;  iv.  544 

Condition  may  be  performed  by  assignee  of  an 
estate  to  which  it  is  annexed         -        -        -    ib. 

Breach  of,  is  a  forfeiture  of  lease  for  years       ii.  466 

Of  condition  of  re-entry  on  default  of'  payment 
of  rent        -------    ib. 

In  restraint  of  alienation  by  lessee,  good    -      ii.  467 

Such  condition  not  broken  by  assignment,  by 
operation  of  law,  unless  fraud       -        -        -    ib. 

Not  broken  by  under-letting    -        -        -        -    ib. 

Performance  of  a  condition  excused  by  beine 
rendered  impossible  by  the  act  of  God  -     iii.  292 

Condition  .excused  by  sickness,  or  other  reason- 
able cause  -------    ib. 

When  obligee  has  election  to  save  condition,  by 
performing  either  of  two  things,  and  one  of 
them  become  impossible  by  act  of  God,  before 
the  time  of  performance,  he  shall  be  excused 
from  both    -        -        -        -        -        -        -    ib. 

A  difference  where  both  were,  and  where  only  one 
was  possible,  at  the  time  of  the  condition  en- 
tered into     -------    ib. 
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In  tb^  first  cade,  the  pouible  condition  mikst  be 
performed^  notwithstanding  the  prior  right  of 
election       -        .        -        -        -        ^     iii,  ^gt 

Of  non-performance  arising  by  act  of  law         -    ib^ 

In  what  case  the  performance  of  a  condition^ 
being  rendered  impossible  by  act  of  law^  wiQ 
excuse  the  penalty        -        -        -        -        •    ib. 

Of  non-perforinance  of.  the  condition  arising  frcmi 
the  act  of  the  parties,  and  when  excused  -.  iii«  294 

Obstruction  by  the  party  for  whose  benefit  the 
condition  is  reserved^  will  excuse  perform- 
ance   --------    ib. 

Condition  or  covenant  to  maintain  and  leave 
demised  premises  in  repair,  excused^  if  they  be 
burnt  by  reason  of  fire  emitted  from  a  house 
of  tiie  lessor.     See  Covenant. 

Condition  of  a  mortp^aee  will  be  saved  by  mort- 
gagee being  out  of  me  realm  at  the  time  ap- 
pomted  for  payment  of  mortgage-money,    iii.  296 

Condition  or  covenant  for  payment  of  rent,  ex- 
cused by  eviction,  &c.  by  lessor  before  day  of 
payment      -------    ib. 

A  difiierence  where  the  eviction  is  founded  on  a 
prior,  and  where  on  a  stibseqtfent  title  of  the 
evictor        ^        ------    ib. 

Condition  riot  to  alien  without  lioeose,  waived 
by  license^  though  the  lessor  die  before  it  be 
used    -------      iii.  266 

A  license  to  alien  a  part,  is  a  dispensation  of  the 
condition  as  to  the  whole      -        -        -        -    ib. 

So  license  to  one  of  several  lessees,  extends  to 
the  rest        -        -        -        -        -        -        -    ib. 

Condition  of  re-entry,  not  devisable  -  v.  61,  63 

Conditions  descend  to  the  heir  at  common 
law     - v.  308 

Conditional  Fee.    See  Fee,  coMitioftaL 

See  further  on  Conditions,  E$Ury.    Legacies, 
Marriage.    Mortgage.    Simony.    Trade. 

Conditional  Limitation.    What,  and  how  it  dif- 
fers from  a  coiiudition   •        -        -        -      iii,  258 
Vide  Condition* 
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Good  to  introdace  ad  executory  or  spriiigin^  use 
after  a  fee    -        -        -        -        -  iv.  90, 93 

Confidence.    See  Trust. 

CoNFiBMATioN.     Definition  and  nature  of  this  as* 

surance        -        -        -        -        -        -     iv.  229 

How  it  differs  from  a  release    -        -        -  iv.  330 

Is  either  express  or  implied      -        -        -  iv.  331 

The  effect  and  operation  of  a  confirmation  -    ib. 

Where  necessary     -----  iv.  232 

Of  confirmation  by  ecclesiastical  persons  -  -    ib. 

Re-delivery  of  a  deed  by  an  infant^  after  he 
comes  01  age,  not  alone  a  confirmation  -      iv.    62 

Otherwise  of  a  feme  covert,  after  she  becomes 
sole     -        -        -        •        -        -        -        -ib. 

What  acts  of  reversioner  will  operate  as  a  con- 
firmation of  an  estate  for  years  granted  by 
tenant  for  life       ...        -       ii.  317, 319 

By  what  acts  will  confirm  defective  leases,  when 
only  voidable       .....      ii.  320 

What  leases,  by  two  or  more,  shall  operate  as  a 
confirmation  of  the  parts  of  each  other,  ii.  421,422 

What  necessary  to  validate  a  confirmation  -    iv.  232 

The  operative  words  of  a  confirmation     -        -    ib. 

Of  the  difference  between  a  confirmation  of  the 
whole,  and  a  part  only  of  the  estate       -     iv.  234 

Of  a  confirmation  enlarging  the  estate  of  the 
confirmee  ------      iv.  236 

Of  a  confirmation  diminishing  the  estate    -      iv.  238 

How  a  confirmation  shall  be  construed      -     iv.  239 

CoNBANGUTNiTY. .  The  doctrine  of,  as  applicable  to 

the  canons  of  descent  -        .   -    -        .       v.  294 

The  difference  between  lineal  and  collateral  con- 
sanguinity    y.  .294,  295 

How  degrees  of  kindred  to  be  computed    -      v.  296 

Consideration.    What  consideration  is  sufficient 

to  support  a  contract  or  agreement  -        -    iv.    40 

A  consideration  may  be  either  good  or  valuable, 
express  or  implieci         -       ^        -        -      -    ib. 

A  consideration  absolutely  requisite  to  validate  a 
contract  as  against  third  persons    -        -      iv.    41 
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Unless  the  solemnity  of  the  instrument  importr 
a  consideration ;  or  the  security^  being  of  a 
negotiable  nature,  may  involve  third  persons,  iv.  41 

Contracts  under  seal  bind  the  parties  without 
consideration        -        -        -        -        -        -    ib. 

But  their  being  in  writing  without  seal^  will  not, 
it  seems,  import  a  consideration    •  iv.  42,  46 

Equity  will  afford  no  assistance  to  enforce  a  con- 
tract void  of  consideration,  though  under 
seal     -        -        -        -        -        -        -      iv.    46 

And  in  such  case  nominal  daiiMg^  only  given 
at  law         -        -        -  .     -        -        *        -    ib. 

Though  a  conveyance  be  without  consideration, 
it  will  bind  the  grantor  and  all  claiming  under 
him  as  mere  volunteers  -     .    -        -  iv.  46,  58 

Not  absolutely  necessary  that  a  consideration 
should  be  stated  in  an  agreement  •        -        <"    ib. 

Any  thing,  however  trifling,  to  be  done  by  one 
party  or  forborne  by  the  other,  if  precedent, 
will  be  a  sufficient  consideration  to  support  a 
contract       -        -        -        -        -        -      iv.    47 

But  not  if  the  consideration  be  wholly  past,  and 
there  be  no  present  motive    -        -        -      iv.  *  48 

Unless  where  the  whole  forms  but  one  trans- 
action -      .  -        -        -        -        -      iv.    49 

Or  unless  there  exists  a  previous  duty  to  per- 
form it         -        -        -        -    .    -        -      iv.    50 

Idle  considerations,  where  no  benefit  arises  to 
one  party,  nor  loss  to  the  other,  are  nuga- 
tory   -        -        -        -     ■  -        -        -     IV.    ja 

What  consideration  necessary  to  raise  an   use 

i"-  537>  539 
Money,  marriage,  or  blood,  are  sufficient  consi- 
'  derations  to  raise  an  use       ...     iii.  ^39 

Conveyance  operating  by  transmutation  of  pos- 
session, good,  though  no  consideration  paid,  if 
an  use  declared    -----     iii.  537 

Natural  love,  8ic.  for  a  son,  a  brother,  or  a  son's 
or  brother's  wife,  a  sufficient  consideration  to 
raise  an  use  -        ~        '        ^>i«  539 1  i^*  256 

But  not  for  a  bastard        -        -        iii.  540;  iv.  257 
Nor  for  a  schoolfellow  or  friend        •        -     iv.  358 
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CoDsideratioo  oeed  not  be  expressed  in  die 
deed    -----         iii.  539 ;  m  35* 

No  use  raised  wtlhont  a  consideimtion  in  deed 
not  operating  by  transmutation  of  posies^ 
sion    -----         -    ill.  5«9,  538 

What  consideration  requisite  to  support  an  as- 
signment.   -        -        -        -        -'-!▼.  347 

A  consideration  regularly  necessary  in  assignment 
of  personal  interest      -----    ib. 

But  not  in  the  assignment  of  a  lease  -        -     it.  S48 

What  consideration  necessary  to  support  a  cove- 
nant to  stand  seised      -        -        -        -      iv.  256 
See  Covenant  io  stand  seised. 

If  there  be  consideration  of  money  and  natural 
^flfection  both  in  a  deed«  it  seems  the  latter 
shall  prevail         -        -        -        -       iv.  270, 271 

What  consideration  necessary  to  support  a  bar- 
gain and  sale        .        -        -        -        .      iv.  271 
See  Bargain  and-  Sale, 

Consideration  of  **  divers  gpod  causes  and  con- 
siderations "  avails  nothing,  unless  a  real  con- 
sideration be  proved     -        -        -        -      iv.  292 

Though  a  consideration  be  expressed  to  be  paid 
bv  one  only  of  several  parties,  it  will  extend  to 
all  to  whom  the  conveyance  is  made      -      iv.  235 

So  a  consideration  paid  to  one  of  several  persons, 
will  pass  the  lanas  from  all    -        -?        -     iv.  273 

No  consideration  necessary  in  declaration  of  the 
uses  of  a  fine  or  recovery      -        -        -     iv.  364 

CONSTBUCTION.      Of  wiUs  iu  creating  estates 

ii.  as,  V.  3,  et  seq. 

A  limitation  is  never  construed  as  an  executory 
devise,  if  it  can  take  effect  as  a  remainder,  ii.  85,  n.(2) 

Npr  a  remainder  to  be  contingent,  where  it  can 
be  taken  for  vested       -----    ib. 

Is  generally  according  to  the  intent  -      ii«  58,  n.  (2) 

CoK  Ti  N  o  EN  c  Y.    Of  contingent  remaindefs. 

Their  nature  and  kinds       -        -       iii.  491 ;  iv.  94 
See  Renuundct* 

Contingent  Mses  not  executed  by  the  statute,   iii.  573 

Of  the  limitation  of  uses  in  contingency    -     iii.  561 
See  LimkaJtion  and  Use. 
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lo  order  to  validate  an  executory  limitatioQ,  must 
happen  within  a  life  or  lives  in  being,  or  twenty- 
one  years  after     -        -        -        -        -     iii.  560 

How  far  it  may  be  released       -        -        -     iv.  220 

Remainders  barred  by  a  common  recovery,  iv.  55, 63 
See  Rec&oeiy  and  Remaimler. 

Cestui  que  use  of  copyholds  need  not  be  named,  so 
that  tne  person  to  takebesuflSiciently  described,  v. 67 

Of  the  descent  of  an  estate  in  oontingency,  iv.  353,  359 
See  Remainder. 

Contingent  interests,  or  estates,  are  devisable 
within  the  statutes  Hen.  8     -        -        ^       v.    65 

Contract.    See  Jgreements. 

Conveyancing.  Essay  on  the  study  and  practice  of. 

Co nvetance.  W here  two  conveyances concar,  one 
at  common  law^  and  the  other  bv  statute,  that 
by  the  common  law  will  generally  prevail,  iv.  278, 

282 

Coparceners.  Of  the  nature  of  an  estate  in  copar- 
cenary        ------     iii.  472 

Coparceners  are  by  common  law  or  by  custom   -    ib. 

Coparceners  by  the  common  law,  is  where  lands 
for  want  of  male  heirs  descend  to  daughters, 
sisters,  aunts,  cousins,  or  other  females  of  equal 
kin  to  the  ancestor      ....     iii.  473 

Customary  parceners,  are  where  the  lands  de- 
scend to  all  the  sons  instead  of  the  eldest,  as  in 
gavelkind    -------    ib. 

Difference  between  male  coparceners  by  cttstom, 
and  female  by  the  common  law      -        -  ib.  n-  (2) 

Coparceners  make  together  but  one  heir   -     iii.  473 

None  can  be  coparceners  at  common  law  but 
females,  or  the  tieirs  of  females      -        -     iii.  474 

The  descent  to  coparceners  b  to  all  equally  per 
capita  -        -        -        -        -        -        -        -    ib. 

But  on  the  decease  of  any  coparcener,  his  parts 
descends  by  the  rules  of  the  common  law, 
f .  e,  amongst  his  next  of  kin  per  stirpes,  and 
with  priority  of  males  and  primogenitors         -    ib. 

If  one  of  co-heiresses  be  attainted  in  the  life- 
time of  the  ancestor,  her  moiety  only  will  de- 
sceiM}  to  the  innocent  daughter,  and  the  other 
eschdkt        -        -        -        -        -        -     iii.  475 
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But  when  they  take  per  formam  dam,  as  if  an 
estate  be  limited  to  one  for  life,  remainder 
to  the  right  heirs  of  ^.  who  are  daughters,  one 
of  whom  is  attainted,  the  limitation  void  as  to 
the  whole    -----  475,  n.  (1) 

As  coparceners  always  take  by  descent,  none  bat 
an  estate  of  inheritance  can  be  held  in  co-  * 
parcenary    ------      iii.  476 

The  incidents  and  propertiee  of  an  estate  in  co- 
parcenary   -------    ib. 

An  estate  in  coparcenary  has  the  same  unity  of 
interest,  title,  and  possession,  as  an  estate  in 
joint-tenancy ;  but  unity  of  time  not  necessary 
to  this  estate     ------       lb. 

Coparceners  may  sue  and  be  sued  j<Mntly   -        -    ib. 

The  entry  of  one  is  in  some  cases  the  entry  of  all    ik 

Cannot  iiave  trespass  nor  waste  against  each 
other  -        -         -        -        -.        -     iii.  476,  n.(j) 

May  enfeoff  each  other  of  theirrespective  shares,  iiL  478 

May  release  to  each  other,  ana  surrender  copy- 
holds to  each  other's  use        -        -  -    ib. 

No  survivorship  between  coparceners  .  -    ib. 

But  the  heirs  of  deceased  coparcener,  whilst  the 
estate  continues  unsevered,  hold  in  coparcenary 
with  the  survivor  -----    ib- 

Of  what  thing  a  partition  may  be  made      -        •    ib. 

Cannot  in  general  be  made  of  things  entire  in 
their  nature  -        -        -        -        .      iii,  4^^ 

An  advowson  partible  in  respect  of  rts  presenta- 
tion only,  unless  appendant  to  a  manor  -        -    ib. 

A  rent-charge  is  partible  -        -        -        -        -    ib. 

Estovers,  corodies  in  certain,  piscary,  conunon  sans 
nombre,  parks,  mills,  are  not  partible  -  iii.  479, 480 

How  they  are  to  be  enjoyed  by  coparceners       •    ib. 

A  manor  is  partible.         -        .     .    -        .        -    ib. 

But  qusere,  whether  a  separate  court  can  be 
holden  by  each    -        -        -        -        -        -    ib. 

Dignities  are  not  partible  -        -        -       -    ib. 

See  Dignity. 

Nor  offices  of  honour ;  hut  when  descending  on 
daughters,  may  be  exercised  by.  deputy  -     iii.  480 
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Of  the  destruction  of  an- estate  in  coparcenary  by 
partition      -        -        -        -        -  iii.  480 

Partition  may  be  made  by  voluntary  agreement ; 
by  the  decision  of  friends ;  by  the  eldest  sister;  by 
lots ;  by  allotment  to  the  youngest  in  severalty ; 
or  by  any  other  mode  not  contrary  to  law,  iii.  481 

Equality  in  the  value  of  the  parts  allottedi  in  gene- 
ral essential  to  either  mode  of  partition,  iii.  483, 487 

But  may  be  made  up  by  pecuniary  recompense    ib. 

And  partition  of  lands  in  fee  simple,  by  copar- 
ceners of  full  age,  binds  their  heirs,  though 
unequal       -        -        -        -         -        -      iii.  484 

But  of  lands  in  tail,  binds  the  parties  themselves 
only,  and  not  the  issue,  unless  the  partition  be 
equal  -        -        -        -        -         -       iii.  485, 486 

Partition,  if  equal,  will  bind  an  infant,  but  not  if 
unequal         ---.--.     iii.  485 

Unless  made  by  writ  departitionefacienda^         -    ib. 

Quiere  as  to  partition  between  parties  non 
compos         -.---.      ill.  487 

Partition  by  husband  seised  in  right  of  his  wife, 
binds  the  wife,  if  equal  -        -        -        -    ib. 

Unequal  partition  made  by  the  parties  will  not 
prejudice  a  prior  lessee  of  either's  part  -        -    ib. 

Unequal  partition  cannot  be  amended,  but  must 
be  mane  anew      ------    ib 

Of  the  quantities  of  the  estate  of  coparceners  after 
partition      ------      iii.  488 

On  eviction  of  either  party  by  action,  the  other 
shall  sustain  an  equal  part  of  the  loss     -        -    ib. 

And  if  evicted  by  entry  without  action,  may  enter 
upon  the  whole,  and  enjoy  in  coparcenary  as 
before         -        -        -        -        -        -        -    ib. 

Lease  by  coparceners  operates  as  a  separate  lease 
by  each  of  her  part       -        .        -        -     iii.  424 

If  a  charge  be  made  by  either  before  partition, 
upon  a  part  of  the  land  allotted  to  the  other, 
it  shall  be  held  discharged    -        -        -      iii.  490 

Surviving  coparceners  of  a  manor  cannot  enter 
for  elective  forfeiture  after  the  death  of  her 
companion  ------     iii.  202 

One  coparcener  may  enfeoff  her  companion     iv.  1 45 

May  release  to  the  other  -        -        -        -    iv.  207 
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Fine  levied  by  a  coparcener'  will  effect  a  difr> 
continuance ;  and  if  hy  both,  it  will  be  se- 
verance   .        -        -        -  -       iv.  404, 440 

Coparcener  of  copyhold  must,  on  the  death  of  a 
co-tenant,  be  aomitted  to  the  deceased's  shares 
if  heir  or  devisee  -        *        *        •        «     iii.  125 

And  so  on  a  surrender  by  one  <»i{Mureener  to 
another       ------     iii.  laj 

But  pot  on  the  release  of  one  to  another    -        *    ib. 

One  admission  suflficient  on  surrender  to  copar- 
•    ceners  -----«.    ib. 

Copartners  in  trade  are  tenants  in  common,  and 

no  survivorship  between  them        -      iii.  423, 433 

Copulative  words  shall  be  construed  disjunctively 

where  the  intent  requires  it  -        -        -     iii.  280 

Copyhold.   The  nature  of  an  estate  by  copy  of 

court-roll     ------     iii,      s 

In  some  respects  superior  to  freeholds       -      iii.    39 

The  freehold  estate  is  in  the  lord       -        -      iii.    34 

Copyholds  are  pttt  of  the  demesnes  of  a  manor,  ii.  338 

How  an  estate  bv  eopy  of  oourt-roU  differs  from 

an  estate  at  will  by  the  common  law,  ii.  490,  o.(i) ; 

iii.  338 

In  what  .copyholds  have  similar  qualities  with 
freeholds      ----..        I      iii.     16 

How  it  differs  from  a  customary  fireehold^  iii.  14^  n.  (i) 

tio  occupancy  of  copyholds      -        -        -   *  ii.  159 

No  curtesy  •of  copyholds  unless  by  special 
custom         -        -        -        -     ii.  189,  191,  n.  (1) 

0/ the  incidents  to  cojnfholdi     -        -        -     iii.    13 

Copyhold  lands  must  be  parcel  of,  and  situated 
within  the  manor  -        -        -        -        •    ib. 

Must  have  been  demised  or  demisable  by  copy 
of  court-roll         ^        -        -        .  iii.  13,16 

Jti}  copyhold  can  now  be  creiued      -        -        -    ib. 

Fealty  and  services  incident  to  all  copyholds ;  le- 
lieft  and  escheats^  wardship  and  fines,  to  those 
of  inheritance  only       *        -        -        -        -    ik 

Heriots  incident  to  copyholds  for  life,  as  well  as 
of  inheritance      -..;..-    ib. 

The  lord  the  guardian  of  infont  copyholders,  iii*    14 
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Governed  bj  the  same  rales  of  descent  as  fr^e« 
bold^  when  not  expressly  contiolied  by  ibe 
custom        -.-----     iii.    ig 

Wher^  tbeie  is  a  jKMMfiip/ftflrJt      >"       "     iii.    17 

CSopyholds  inM:  assets  in  tbe  hands  of  the  heir,  iii.    18 

No  dower  (called  free-bench)yOr  curtesy  of  copy* 
hold,  unless  by  custom  -        -        -        -        -    ib. 

Jointure  does  not  bar  wife  of  freehold  at  law      «    ib. 

Descent  does  not  take  away  entry     -        -        -    ib. 

Surrender  in  fee  by  husband  of  lands  bolden  jure 
ujoris  --------ib. 

Nor  is  surrender  in  fee  by  tenant  for  life  any  for* 
feiture         -------    ib. 

Copyholds  not  forfeited  by  outlawry  •     iii    19 

No  ekgit  can  be  bad  of  copyholds   -        -       -    ib. 

An  estate  tail  cannot  be  created  in  copyholds  by 
implication  -------    ib. 

Husband  copyholder  may  surrender  his  copyhold 
to  the  use  of  his  wife    -----    ib. 

There  cannot  be  a  general,  but  may  be  a  speciali 
occupant  of  a  copyhold         -        -        -        -    ib. 

Who  may  grant  lands  to  be  holden  by  copy  -     iii.    20 

Lord  may  so  grant  lands  coming  to  him  by 
escheat,  be  reserving  the  rents  and  services     -    ib. 

And  that  although  he  be  seised  in  right  of  his 
wife  only,  or  be  an  infant,  non-compos,  bishops 

Erebend,  parson,  queen,  joint-tenant,  doweress, 
»see  for  years,  executor,  felon,  &c.  iii.  24,  and  notes 

But  not    if  be   have   a   tortious   right   only 

UK   18,  25 

But  even  then  he  may  grant  admittances  on  sur- 
renders or  descents      -        -        -        .        -    ib.. 

A  steward  may  also  grant  escheated  copyholds, 
so  that  he  be  lawfully  such,  and  not  de  facto 
only    --------ib. 

As  may  also  an  under-steward  or  deputy,  unless 
in  the  case  of  the  king  -        -        .        -    iii.    26 

Hot  not  a  bailiff  of  a  manoi     -        -        -        -    ib. 

And  these  grants  may  be  made  as  well  in  as  out 
of  court,  except  in  the  case  of  an  under- 
steward       .-----     iii.    27 
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Power  of  re-granting  escheated  copyboMs  lost,  iii.  S7 

On  the  lord's  destroying  its  den^isable  quality, 
by  creating  a  common  law  interest        -        -    ib. 

But  no  charges  made  upon  the  copyhold  by  the 
lord,  whilst  in  his  hands,  will  continue  after  it  is 
re-granted  to  be  holden  by  copy,  unless  it  be 
actually  extended         -        -        -        -     iii.     28 

fVhat  things  may  be  made  the  subject  of  a  gra$U 
by  copy       .-----      iii.    31 

All  lands  and  tenements  with  their  appurtenances, 

Earcel  and  holden  of  the  manor,  may  be  granted 
y  copy       -------    ib. 

But  not  things  Iving  not  in  tenure,  unless  appen- 
dant to  sometiiing  which  is   -        -        -     iii.    32 

Thereforet  hings  incorporeal,  as  rents,  or  the  like, 
cannot  be  so  granted,  unless  as  appendant  to 
the  manor    -------    ib. 

But  tithes  may  be  so  granted,  they  being  parcel 
of  the  manor        ------    ib. 

So  of  a  fair,  or  a  mill,  if  appendant    -        -        -    ib. 

Things  grantable  by  copy,  must  be  things  of  per- 
petuity       -------    ib. 

Trees  and  underwood  may  be  so  granted  -  iii.  33 

So  may  the  herbage  of  land      -        -        -  -  ib. 

But  not  waters,  unless  usually  so  granted  -  -  ib* 

A  customary  manor  may  be  holden  by  copy  -  ib. 

Of  the  construction  of  grants  by  copy          -  iii.  54 

Grants  of  copyholds  regularly  receive  the  same 
construction  as  grants  at  common  law   -        -    ib. 

Custom  to  grant  a  greater  estate,  includes  a 
grant  of  a  less      ------    ib. 

How  a  grant  to  two  or  more,  to  hold  successively, 
shall  De  construed        .        -        .        -     iii.     ^4 

To  wham  a  grant  of  copyholds  may  be  made     iii.    34 

Cannot  be  made  by  the  lord  to  himself,  or  his 
wife    -        -        -        -.-        --        -ib. 

Nor  to  the  king,  a  corporation,  or  an  alien         -    ib. 

What  estate  ,a  copyholder  may  have  in  his  copy* 
hold    -----.         -        -    ib. 

Copyholder  may  possess  similar  interests  in  copy- 
hold as  in  freehold  lands       -        -        -         -    ib. 
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Bat  the  legal  freehold  still  remains  in  the  lord,  iii.  35 

An  estate  of  freehold  in  copyholds  cannpt  be 
limited  by  surrender  to  commence  in  foturo 

iii.  3^41 

Whether  a  fee  can  be  limited  after  a  fee  in  copy- 
holds -        -        -        -        -        -        -     iii.    39 

An  estate  in  remainder,  whether  vested  or  con- 
tingent, may  be  had  in  copyholds  -        -     iii.    41 

Whether  and  when  the  freehold  in  the  lord  will 
support  contingent  remainder  in  copyholds    -     ib. 

Distinction  between  the  particular  estate  deter« 
mining  by  death  orforfeiture  of  the  tenant,  iii.    44 

A  form  of  limiting  a  remainder  of  copyholds 
suggested    -----     in.  44,  n.  (1) 

How  contingent  remainders  and  executory  inte- 
rests in  copyholds  may  be  destroyed  by  de- 
vise, where  like  estates  of  freehold  lands  are 
devisable    ------      iii,    44 

So  may  they  by  release     -        -        -        -     iii,    45 

Are  bound  by  contract  for  a  valuable  considera- 
tion   -        --        -        -        -        -        -ib.  * 

May  be  trust  estates  of  copyholds  which  are 
equally  subservient  to  the  rules  of  law  appli- 
cable to  freeholds         -        -        -        -        -    ib. 

Bat  copyholds  not  within  the  statute  of  uses      -    ib. 

An  estate-tail  may  also  be  had  in  copyholds    iii.    45 

But  quaere,  whether,  on  limitation  of  copyholds 
to  a  man  and  the  heirs  of  his  body,  be  strictly 
an  estate-tail        ------    ib. 

By  what  means  an  intail  of  copyholds  may  be 
barred  -        -  ...     iii.    46 

By  recovery  in  the  manor  court        -        -        -    ib. 

By  seizure  on  a  forfeiture  and  re-grant,  where 
.  warranted  by  the  costom      -        .        -     iij.    4^ 

By  surrender,  where  allowed  by  the  custom        -    ib. 

Intail  of  a  trust  estate  in  copyholds  barred  by 
the  tenant  in  tail  taking  a  surrender  of  the 
.  legal  estate  from  the  tiustees  -     iii.    48 

Same  mode  requisite  to  bar  an  equitable  as  a 
legal  intail  .---.-.    ib. 

Irregularities  in  barring  the  intail  of  cop^^holds, 
may  be  remedied  in  equity   -        -      iii.  48,  n.  (1) 
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Estate  HI  dtmer  may  be  liad  in  copyboMs,  bot 
only  by  special  ciutom        -       -       •     iiu    49 

How  ffee-beach  difiera  ftom  dower  at  Obit  oom- 
mon  law      -------    ib. 

Fne-beaoh  is  a  cootiiMMitioii  of  the  botband't 
estate,  and  cast  upon  her  before  admittaaoe   iii.    54 

Trtut  of  copyholds  not  subject  to  free-bench    iii.    53 

Free-bench  of  copyholds  maybe  of  tlie  whole, 
a  moiety^  a  thira,  a  fourth,  8cc.  of  the  hnsbaad's 
lands,  according  to  the  custooi       -        *    iii.    55 

Or  it  may  be  of  the  rents  and  pn^fits  only        -    ib. 

So  it  may  be  to  hold  in  fee  for  life,  during  widow.- 
hood»  or  during  chastity        -        -        -        -    ib. 

Where  the  wife  takes  the  whole  of  her  husband's 
lands  for  free-bench,  she  may  enter  before  ad^ 
mittance      -------    ib. 

But  when  a  part  only,  not  uU  assignment  by  the 
heir    --------    ib. 

Wife  must  claim  her  free-bench  within  a  year 
and  a  day    -        -        -        -        -        -     Hi«    56 

Title  to  free-bench  does  not  accrue  tiU  death  of 
the  luisbandy  it  being  only  of  lands  of  which 
he  died  seised       -        -        -        -        -     iii.    5s 

Hence  alienation  by  him  in  his  life^time  defeats 
her  title,  unless  by  special  custom  -        -        -    ib. 

So  if  he  suneoder  aad  die  before  admittaiioe  of 
the  cutui  que  use         -        -        -        •       ^    ib. 

So  if  he  become  bankrupt,  and  die,  after  the  bar- 
gain and  side,  but  betore  admittance  of  vendee 

w-  53 

So  of  a  surrender  to  the  use  of  his  will      -        -    ib. 

But  not  a  devise  (before  dielateact)witho«t  sneb 

surrender     -        -        •►       -        t     ^*  53r  i>-  (i) 
So  forfeiture  or  enfranchisement       -        •*        -    ib. 

And  tmtxk  an  wiexecoted  eontract  for  sale  will 
exclude  her       -       .-        -       -        <*  nL  51, 54 

Widow  holding  fiee-benoh  daring  widowhood, 
tf  she  sow  the  land,  and  then  niaEiyi  abe  loies 
the  com        -        -        -        -        -         iii^  51,56 

Setdement  in  lieu  of  wife's  fipee-bench  is  a  hai  in 
Q(]^uit^,  though  a  jointure  of  copyholds  is  not 
withm  37  Hen.  8,  c.  to        -       -       iii.  53,  57 
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But  devise  to  her  in  liea  of  free-bench^  only 
puts  her  to  her  election  to  have  the  legacy  or 
nee-bench   -        -        -        -        -        iii«  51, 52 

An  estate  by  the  curtety  may  be  had  in  copj- 
holdsy  but  only  by  special  custom  -        *     iii^    56 

Is  cast  upon  the  husband  before  admittance       -    ib. 

Is  only  of  lands  of  which  wife  died  seised  -        -    ib. 

But  such  seisin  cannot^  as  in  the  case  of  free- 
bench,  be  prevented  by  wife's  alienation  -        -    ib. 

May  be  of  the  whole^  a  moiety,  or  other  portion 
of  the  estate  of  which  the  wife  died  seised    iii.    56 

May  be  for  life,  or  only  during  the  husband's 
widowership         -        -        -        -        -        -    ib. 

Where  it  is  of  the  whole  of  husband's  lands,  he 
may  enter  without  assignment  and  before  ad- 
mittance     -    *    -        -        -        -        -     iii,    57 

But  otherwise  where  he  takes  a  part  only  -        -    ib. 

Husband's  title  the  same,  whether  the  copyhold 
come  to  wife  before  or  after  marriage    -        -    ib. 

Curtesy  affected  by  enfranchisement  and  forfei- 
ture of  copyholds,  in  same  manner  as  free- 
bench  -        -        .        -        -  iii.  56-58 

Trust  of  copyholds  liable  to  curte8y9  thoygb  not 
to  free-bench       -        -        -        -        -        -    ib. 

Husband's  having  issue  not  essential  to  the  hus- 
band's title  -------    ib. 

Purchased  by  a  father  in  the  name  of  the  son, 
presumed  to  be  for  his  advancement     -      iv«  36a 

If  settled  to  separate  use  of  feme  covert,  may 
be  surrendered  by  her  without  her  husband 

iii.  78 ;  iv.  2  a 

An  estate  in,  may  be  barred  by  fine  and  non- 
claim  -----       iv.  971,471 

And  that  as  well  of  the  lord  as  the  tenant  -        -    ib. 

Devise  of  copyholds  to  wife  for  life,  and  direc^ 
*  lion  that  on  her  decease  executors  shall  seU, 

fives  only  an  authority,  and  the  purchaser  is  in 
y  the  will    -        -        -        -        -        -    iiii    75 

Bntry  neceisary  before  copyholder  can  aurseBder 

iii.    73 
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Cestui  que  use  of  a  copyhold  cannot  surrender 
till  admittance      -        -        .    .    -        .      jii,    34 

Cestui  que  trust  of  copyholder  may  devise  or 
release,  but  cannot  surrender  his  interest        -    ib. 

Condition  in  copyholds  may  be  r)sleased,  but  not 
-  surrendered -    ib. 

An  equitable  interest  in  copyholds  cannot  be  sur- 
rendered,  but  will  pass  by  release  or  devise    -    ib. 

Feme  covert  may  surrender  copyholds  with  tlie 
assent  of  her  husband,  on  being  privately  exa- 
mined -        -        -        -        -        -        -     ill.    36 

And  that  by  special  custom,  if  she  be  an  infant   -    ib. 

But  her  husband  must,  in  either  case,  assent, 
unless  the  estate  be  to  her  separate  use  -    ib. 

• 

Feme  covert  may  take  a  surrender  of  copyholds 
to  her  use  from  her  husband        -        -      iii.    37 

Except  she  be  the  wife  of  the  lord  of  the  manor    ib. 

Covenant  to  surrender  copyholds  not  equipotent 
with  an  actual  surrender     -        .  -      iii.    40 

Contingent  use  of  copyholds  need  not  be  named, 
so  that  the  person  to  take  be  sufficiently  de- 
scribed       -        -        -        -        -      '  -        -    ib. 

There  may  be  a  potsessto  fratrii  of,  before  ad- 
mittance     -  -        -        -        -      iv.  307 

Surrender  and  admission  of  copyholds  will  not 
give  a  new  estate  to  alter  the  aescent      -      iv.  373 

Copvbolds  not  devisable  within  the  statute  of 
wills    -        -        -        -        -        -        -      v.    56 

Devise  takes  effect  under  surrender,  by  virtue  of 
the  devise,  as  a  declaration  of  the  uses  thereof 

V.  ^,64 

Whether  legal  or  equitable,  not  affected  by  sta- 
tute of  frauds       -        -        -        -       iv.  135,126 

Copyholder  cannot  levy  a  fine  of  his  copyhold 

IV.  436,471 
Unless  he  previously  acquire  the  freehold  by  feoff: 
ment,  &c.    -------    ib. 

In  which  case  the  fine  will  bar  the  lord  and  others 

iv.  470 

So  fine  levied  by  a  disseisor  of  copyholds  will, 
after  non-claim,  bar  lord  and  copyholder        -    ib. 
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Eotail  of  copyholds  cannot  be  barred  by  fine    iv.  471 

For  Surrender,  Presentment,  and  JdmUsion  to 
copyhold^  see  those  heads. 

Of  customs  incident  to  copyholds    .    -        -      iii.     58 
See  Custom. 

Copyholder  may  take  estovers  of  common  right     ib. 

May  grant  leases  for  one  year,  bnt  no  longer, 
without  license       -        -        -         ii.  370;  iii.  57 

But  may  secure  a  longer  enjoyment  by  cove- 
nant     -      ii.  370 

Agreement  to  grant  a  lease  for  a  longer  period, 
no  forfeiture         -----      ii.  376 

Cannot  grant  lease  in  reversion         -        -       ii.  375 

Cannot  grant  lease  for  life  even  by  license,  that 
being  a  freehold  interest        -        -        -     iii.     58 

Lease  made  of  copyholds,  under  license,  by  te* 
nant  in  tail,  will  not  bind  the  issue         -        -     ib. 

Lease  under  a  license  may  be  assigned  at  plea- 
sure     -        -      -        -        -        -        -     iii.  146 

The  following  customs   have  been   held  to  be 
good,  viz : — 

Custom  to  pay  a  fine  for  license  to  aJien,  iii.  58,  63 

To  demise,  paying  a  year's  rent  on  death  or 
assignment       ------    ib. 

That  lease  for  one  year  shall  be  void  against 
the  heir  -------    ib. 

That  lord  shall  license  to  lease  for  99  years^  on 
paying  10  years  rent  -        -        -        -    ib. 

That  executors  shall  hold  a  .year  after  copy- 
holder's death  ------    ib. 

That  a  surrender  must  be  made  in  person        -    ib. 

That  if  copyholder  do  not  repair,  lord  may'dis- 
train  upon  him,  or  his  under-tenant    -        -    ib. 

Bnt  copyholder  for  life  may  name  his  suc- 
cessor     .---.--    ib. 

That  copyholder  for  life  may  cut  down  trees  -    ib. 

That  the.  steward  shall  make  bye-laws  to  order 
the  common     -   .    -        -        -        -        -    ib. 

That  copyholder  shall  be  excused  from  attend- 
ance at  court  on  paying  a  small  fine    -        •    ib. 

That  if  copyholder  sell,  he  shall  giye  refusal  to 
his  next  of  blood,  or  to  bis  next  neighbour,  iii.  65 
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ThM  copyholder  may  have  mohboii  in  the 

lord's  soil         -        -        -        -        -      iii.    66 

lliat  copyholder  may  dig  the  lord's  turf  for 
fuel,  or  marl  for  compost  -        -        -        -    ib. 

That  lord  may  take  the  profits  of  infttnts  lands 
during  their  minority         -        -        -        -    ib. 

That  mortgages  shall  not  be  .presented  till  the 
third  court        ------    ib. 

The  following  customs  hare  been  held  to  be 
void: — 

That  lessee  shall  hold  half  a  year  after  term 
expires    -        -        -        -        -        •        -    ib. 

That,  on  death  of  copyholder  for  life,  lord 
shall  admit  his  son,  and  if  no  son,  a  daugh- 
ter -        -        -        -        -        -        -        -    ib. 

That  copyholder  shall  not  put  in  his  beasts  tiil 
after  the  lord    -        -        -        -        -        -    ib. 

That  tenant  shall  pay  a  fine  oo  the  marriage 
of  his  daughter         -----    ib. 

Special  custom  requisite  to  entitle  copyholder 
of  inheritance  to  dig  for  mines  -        -*        -    ib. 

That  lands  shall  not  be  surrendered  to  the  use 
of  the  copyholder's  will     -        -        -        -    ib- 

That  copyholder  for  life  may  commit  waste, 
but  oth^wise  of  a  copyholder  in  fee  -        -    ib. 

Of  jSnes  pmable  in  respect  of  cqpyholdr     *      iii.  130 
SeeJEine. 

r 

Of  keriois  due  in  respect  of  eopjfkaldM       iii.  1 48, 1 58 
See  Heriot* 

What  acts  of  parliament  extend  to  capyhotis  -  iii.  166 

Where  the  operation  of  a  general  act  of  parlia- 
meot  wMki  alter  the  custom,  or  prejudice  the 
lord  or  tenant,  it  eztendb  not  to  copyholds     -    ib. 

Copyholds  are  within    the    foUowioigf  aetsr  of 
parliament: — 

The  statute  of  limitations     -        -        -      iii.  167 

(Etcept  in  regard  to  the  lord^  rec^Vetteg  his 
fine)        .        -        -        ^        -        -      iii.  171 

32  Hen.  8,  c.  32,  and  surrenderee  df  a  rereiBion 
of  copyholds  enabled  to  enter  ibr  cottdition 
broken    -       -       -       •«      .  «•       •>      iii.  167 

20  Hen.  3,  giving  writ,  of  dower  *        «      iii.  169 
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3a  Hen.  8,  c.  aS,  giving  cui  in  vii&        -     iii.  169 

3a  Hen.  8,  c.  9^  against  champarty        "        -    ib. 

5  Eiiz.  c.  14,  reipectiDg  the  forging  of  ebarters 

iii.  170 

The  statutes  concerning  bankruptcy      •        -    ib. 

4  Hen.  J,  c.  24,  respecting  fines    -        *        -    ib. 

7  Anne,  c.  19,  enabling  iniant  trustees  to  con^^ 
vcy         --.---      iii.  171 

Statute  of  frauds,  concerning  resulting  trusts      ib. 

37  Eliz.  c.  4,   concerning  fraudulent  convey- 
ances     -----.      iii,  173 

39  Car.  2,  c.  3,  requiring  declarations  of  trusts 
to  be  in  writing         -        -        -        -        -    ib* 

4  Geo.  2j  c.  389  of  distress  for  rent         •      iii.  171 

13  Car.  2,    c.  3^  allowing  appointment  of 

ids 


guardian  by  will,  extends  to  copyholds  as 
against  guardian  in  socage,  but  not  as 
against  the  lord        ....      iii.  172 

The  statutes  of  mortmain      -        -        -      iii.  171 

Copyholds  not  within  the  following  statutes : — • 

33  Hen.  8,  c.  38,  respecting  discontinuance  by 
busband.of  wife's  lands    ....      iii.  167 

Quaere,  wbetber  within  that  part  of  the  same 
statute  which  concerns  leases  made  by  hus- 
band and  wife,  tenants  in  tail,  and  ecclesias- 
tical persons    -        -        -        -     til.  168,  n.  (1) 

Like  quaere  respecting  13  Eliz.  on  the  same 
subject iii.  168 

11  Hen.  7,  c<^3o,  vacating  alienations  of  wife's 
hnds  holden  in  dower,  8tc.  .     •        •      iv.  571 

Statute  of  uses,  37  Hen.  9,  c.  10,  nor  within 
th^  same  statute  making  jointure  a  dower  -    ib. 

Statutes  Hen.  8,  Will.  3,  and  7  Anne,  giving 
writ  of  partition  between  co-tenants    -    iii.  170 

Stat  West.  3,  giving  elegit  -        -        -        -    ib. 

I7£dw.  9|  c  10,  reapebting  the  wardship  of 
idiots      -        -        -        -    .    -        -      iii.  171 

^4  Geo.  a^  c.  aOj»  relating,  to  estates  pur  autre 
vie-       -        -        .        -        -        -        -    ib. 

3a  lien.  3,  c.  37,  giving  distress  to  executors,     ib. 
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Stat,  Westm.  authorizing  suitors  to  appoint  at* 
tornies     -        -        -        -    ■    -     .   •      iJi^  lyi 

52  Hen.  3,  c.  9;  6  £dw.  1,  stat*  i,  c.  12 ;  nor 
11  Edw.  1,  de  tnercatoribtu        -        -        -    ib. 

The  statutes  of  wills,  32  Hen.  8,  34  Hen.  8, 
29  Car.  2.         -----.    ib. 

13  Eliz.  c.  4,  making  lands  of  accountants  liable 
to  debts  to  the  crown        -        -        -      iii.  ija 

The  means  by  which  the  copyhold  interest  may  be 
suspended  or  destroyed  -        -        -        -      iii.  1^4 

Will  be  extinguished  by  the  freehold  and  copy- 
hold interest  uniting  m  the  same  person  in  the 
same  right      -----    iii.  174, 178 

So  by  the  copyholder's  releasing  or  surrendering 
to  the  lord  -        -        -        -        -        -     .  -    ib. 

So  by  any  other  act  showing  an  intent  to  give  up 
tbecopjhold        -        -        .        iii- 175,  176,  178 

Copyholder  joining  with  the  lord  in  a  feoffment 
is  extinguishment        -         .        -        .      iii.  176 

Accepting  a  feoffment  or  other  conveyance  of 
the  freehold        -----      iii.  177 

And  such  acceptance  by  tenant  in  tail  of  a  copy- 
hold bars  the  intail       -        -        -        -        -    ib. 

Also  copyholder  in  fee,  accepting  lease  for  years 
of  the  lord,  or  his  lessee  is  an  extinguishment 

iii.  176 

But  qusere,  if  he  take  a  lease  for  years  of  the 
manor         -------    ib. 

A  copyholder's  intermarrying  with  the  lady  of  the 
manor  suspends  the  copyhold        -        -      iii,  178 

So  copyholder  taking  the  manor  in  execution    -    ib. 

Copyhold  not  destroyed  by  husband  seised  of 
manor  in  right  of  his  wife,  granting  common 
law  interests        -        -        -        -        -      iii.  178 

Copyhold  extinguished  by  the  accession  of  the 
crown  to  the  copyhold  -        -        -        -    ib. 

Copyhold  not  extinguished  by  severance  of  the 
inheritance  of  the  land  from  the  manor  by  the 
lord-  -        - ib.* 

But  copyholder  cannot  afterwards  alien,  iii.  1 78,  n.  (1) 

Difference  where  the  inheritance  of  one,  and 
where  of  many  copyholds  is  granted     -      iii.  179 
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Of  extinguishment  of  copyhold  incidents,  as 
way$y  customs,  commons,  8cc.  see  those  words, 
and     -        -        -        -        -        -      iii.  179,  180 

Of  forfeiture  of  copyholds        -        -        -      iii.  182 

Copyholds  subject  to  like  forfeitures  for  treason, 
&C.  as  other  tenures,  and  lord  may  seize  with- 
out presentment,  iii.  181 ;  and  see  185,  n.(i),  196, 197 

And  by  custom  the  forfeiture  accrues  by  convic- 
tion alone,  without  attainder         -        -      iii.  197 

Pardon  after  attainder,  no  discharge  of  forfeitute 
of  copyholds        -        -        -        -    iii.  207,  n.(i) 

Refusing  to  appear  in  court  when  personally  sum- 
moned, a  cause  of  forfeiture  -        -     iii.  182,184 

So  disclaiming  to  hold  of  the  lord     -        -      iii.  182 

Refusing  to  pay  his  fine  or  to  perform  his  other 
returns  ana  services       -        -      iii.  180,  185, 186 

Or  refusing  to  be  admitted  after  due  proclama* 
tions   ------        --ib. 

Refusing  to  present  according  to  his  oath  when 
sworn  on  the  homage   -        -        -        -      iii.  182 

But  these  custoniary  forfeitures  do  not  accrue  tiil 
presented  by  the  homage      -     iii.  182, 185,  n.  (1) 

And  to  constitute  a  forfeiture  they  must  be  wilful 
9nd  without  excuse      -        -        iii.  184,  185, 186 

And  even  then,  if  compensation  may  be  made, 
equity  will  relieve        -    iii.  184,  n.(2),  192,  n.  <2), 

sedvide  203 

Alienation  of  a  common  law  interest  by  a  copy- 
holder is  a  forfeiture    -        -        -        -      iii,  186 

But  feoffment  no  forfeiture  without  livery       iii«  187 

Quaere,  whether  so  if  letter  of  attorney  to  deliver 
seisin  be  given    -        -        -        -    iii.  187,  n.  (1) 

Bargain  and  sale,  though  enrolled,  no  forfeiture 

iii.  188 

Surrender  in  fee  no  forfeiture  -        -        -        -    ib. 

QusBre,  whether  a  recovery  by  tenant  for  life  will 
be  a  forfeiture ;  seems  not    -        -    iii.  189,  n.(i) 

Lease  for  more  years  than  one,  without  license, 
although  by  parol,  is  a  forfeiture  -        *      iii.  189 

Lease,  for  one  year,  and  then  for  another  year,  See. 
a  forfeiture  -------    ib. 

WOL.   V.  G  G 
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But  not  a  coTenant  that  the  lessee  shall  so  eDJojr 

Ik.  190 

Waste,  whether  active  or  permissiye,  a  forfeitaie 

iii.  292,  n.  (1)  &  («) 

Neglect  of  cnknre  a  forfei  tare  -        -        -     111.193 

So  altering  the  nature  of  the  lands  from  arable 
to  pastore,  8cc.     ------    ib. 

Inclosing  copyholds  h  a  forfeitare     -        -      iii.  195 

Qasere,  whether  improving  the  estate  by  build- 
ings, 8cc.  is  forfeiture  -        -        -        -      iii.  193 

Copyholder  not  applying  or  misapplying  trees 
cat  down  for  repairs  is  a  forfeiture         -      iii.  195 

Defacing  or  forging  court-rolls  is  a  forfeiture,  iii.  196 

These  forfeitures  generally  extend  only  to  the 
particular  land  wasted,  &c.    -        -        -     iii.  197 

Of  forfeitare  for  treason  or  felony      -        -     iii.  196 

Forfeiture  by  persons  having  a  pardcnlar  estate 
otklj,  is  no  rorfeiture  of  the  reversion,  8lc.    Hi.  199 

On  such  forfeiture  the  lord  may,  in  most  cases, 
enter,  and  not  the  remainder-man  -        -    ib. 

Forfeiture  may  be  of  an  estate  in  reversion,  but 
not  of  a  right  or  equity  only  -        -        -    ib. 

Who  shall  take  advantage  offatfeUure      -     iii.  200 

On  forfeiture  for  treason,  &c«  the  land  devolves 
on  the  lord,  and  not  on  the  king    -        •        -    ib. 

But  if  the  lord  die  before  entry,  qusere  whether 
next  lord  can  enter;  seems  not,  unless  in  par- 
ticular cases    .        •        -        -        -  iii.  201, 202 

If  copyholder  commit  treason,  and  the  lord  alien 
the  manor;  queere,  whether  on-attunder  the 
alienee  can  take     .        «        -  iii.  201,  n.  (1),  202 

One  coparcener  of  a  manor  cannot  avail  herself 
of  a  forfeiture  of  copyhold  after  the  death  of 
her  companion    •        -        -        -        -     iii.  f|02 

In  what  cases  the  acts  of  the  husband  will  forfeit 
the  wife's  copyhold,  and  in  what  not    iii.  2^3^  205 

Femes  covert  and  infants  taking  by  descent  or 
will,  excused  from  forfeitare  for  iion*admit- 
lance,  by  Geo.  1,  c.  29  -        •        «        -    iii.  S05 

Bat  infants,  unless  under  the  age  of  actaal  dis- 
cretion, may  forfeit  for  waste,  iuc.         -     iii.  204 
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But  not  idiou^  lanatics,  8cc.      *        -       '-     iii.  204 

Forfeiture  by  on6  joint-tenant  no  forfeitttre  of  the 
part  of  bis  companion  ...      iii.  205 

Attainder  of  busband,  joint-tenant  witb  bis  wife, 
tio  forfeiture  of  ber  estate,  unless  the  joint 
estate  subsisted  before  the  marriage        -        ^    ib. 

What  will  amount  to  a  waiver  offarfeiiutt  by  the 
lord    -        -        -        -        -        ^        -        .    ib. 

A  distinction  where  the  copyhold  is  actually 
gone,  as  by  attainder,  feoffment|  tic*  and  where 
not     - iii.  205,  n.(i) 

Where  not  actually  destroyed,  any  act  of  the 
lord,  implying  a  waiver^  will  be  such     •      iii.  206 

Waiver  by  the  lord  for  the  time  being  is  dispen- 
sation of  forfeitures  in  the  time  of  his  prede- 
-  cessor  •        -        i        -        -        -        -    ib. 

Whether  statute  of  limitations  a  dispensation    «    ib. 

Forfeiture  must  be  taken  advantage  of  by  entry, 
-or  act  tantamount  to  it,  within  twedty  years      ib. 

In  what  cases  lord  may  enter  for  forfeiture  before 
presentation  of  the  homage    -    iii«  206,  207,  n.(i) 

Of  the  enfranchiseMeM  0/ copyholds --       -     ui.  208 

Effected  by  a  (Sonveji'MMie  of  the  freehold  of  the 
copyhold  to  the  tenant  in  fee-sim{4e     -        -    ib. 

So  by  releasing  to  him  th^  s^rvic^,  flMf.  iU.  ^68,  209 

Best  effected  by  a  conveyance  calculated  tp  pass 
a^freehold     -        -        -        -  .      -  iii*  2o8>  n*  (1) 

The  conveyance  may  be  to  a  person  having  a 
particular  estate  only    -        -        «        .    iii,  209 

By  enfranchisement,  all-  customary  incidents  to 
cbe  copyhold,  as  the  niode  of  descent,  right  of 
common,  Bus.  are  gone         •        ^        «     iii.  s  10 

OoRODY,  holden  in  common,  is  not  partible     -     iii.  479 

Ndt  devisable  -        -        -        -        -  V.  53, 57 

OoBPORATE  Persons.    Their  disability  to  hold 

land .-i.    42 

Exceptions  in  regard  to  the  king       ^        -        -    ib. 

And  Certain  ecclesiastical  beneficiaries       -       -    ib. 

And  freemen  of  London  -----    ib. 

CoBPORATioN.'  Whether  a  franchise,  i.  3l3».3i4>n.(i> 
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Its  power  to  make  leases  -        -        -      ii«  321 

Cannot  be  grantee  of  a  copyhold      -        -     iii.    34 

Bound-^to  perform  its  coyenants,  tboagh  it  be 
dissolved     -------    ib. 

Bouad  by  the  acts  of  its  head,  relative  to  the 
corporation  property     -        -        -        -     iv.    26 

May  seal  a  deed  without  the  corporate  seal,     !▼•    89 

May  convey  by  feoffment,  if  all  the  members 
join    -------      iv.  141 

An  individual  member  of  a  corporation  may 
make  a  feoffment  of  his  own  lands  to  the  cor- 
poration      -------    ib. 

Cannot  stand  seised  to  an  use,  and  therefore  can- 
not convey  by  bargain  and  sale,  or  covenant  to 
stand  seised  -        -        -        -      iv.  255/265 

But  may  take  by  such  conveyance    -        -        -    ib. 

QLuartj  whether  it  can  charge  its  possessions  with 
an  use         -        -        -        -        -        -     iv.  265 

How  a  corporation  is  to  convey        -        -     iv.  266 

Qtitfre,  whether  aggregate  secular  corporations 
can  levy  fines  -     -        -        -        -        -      iv.  438 

Aggregate  ecclesiastical  corporations  cannot     -    ib. 

Butotherwiseof  corporations  sole     -        -     '  -     ib. 

Corporationst  with  the  assent  of  the  court  of 
Cf.  B.  may  be  conusees'  of  a  fine    -        -     iv.  440 

When  such,  they  must  be  correctly  described    -    ib. 

How  copyhold  is  to  be  conveyed  to   -  iv.  79,  82 

Court  Babon,  may  be  granted  for  years  -  ii.  309 
But  otherwise  of  a  court  leet  -  -  •  -  ib. 
Not  grantable  separate  from  the  manor     -     iv.  182 

CouNTEBPART  of  a  deed,  is  made  to  agree  with  the 

principal     -        -        -        -        -        -      iv.    81 

Covenant.    Nature  of  a  covenant        -        -     iv.  125 

How  it  differs  from  a  warranty  -        -        -    ib. 

No  particular  form  of  words  necessary  to  consti- 
tute a  covenant    -        -        -        -    .    .        -    ib. 

What  shall  be  a  covenant,  and  what  a  condition  -    ib. 

A  proviso,  in  the  form  of  a  condition,  may  amount 
to  a  covenant       ------    ib. 
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Every  agreement  amounts  to  a  covenant    -      iv.  126 

And  whether  in  the  form  of  a  statement,  a  reci- 
tal, grant,  assignment,  or  otherwise,  it  makes 
no  difference        -        -        -        -        -ivi27 

How  a  covenant  to  be  construed        -        -      iv.  140 

To  be  construed  liberally,  according  to  the  intent 
of  the  parties,  where  clear,  and  if  not,  then 
most  against  the  covenantor  -        -        -    ib. 

Instances  in  respect  of  quiet  enjoyment,  repairs, 
&c.  illustrating  this  rule       -        -        -   ib.  et  $eq. 

A  party  may  be  bound  by  the  covenants  in  a 
deed,  if  he  seal  it,  though  he  be  no  party  to  it 
by  name      -        -        -  -    -        -        -      iv.     88 

And  even  without  sealing  it,  if  be  act  under  it,  iv.    89 
.Where  joint  covenants  construed  severally,  and 
where  not    -        -        -        -        -      i^*  ^37»  139 

How  express  covenants  differ  in  their  construc- 
tion from  covenants  by  operation  of  law       iv.  125 

Implied  covenants  are  controlled  by  express 
ones    -        -        -        -        -        -        -      iv.  127 

Express  covenants  bind  the  party  in  all  events, 
both  at  law  and  in  equity      -        -        -      i v.  125 

But  if  a  covenant  is  raised  by  implication  of  law, 
and  the  party  is  disabled  to  perform  it,  he  is 
excused       -        -        -        -        -        -      iv.  126 

Implied  covenant  for  quiet  enjoyment,  created 
by  the  words  grant  atid  demise      -       iv.  126,  183 

No  implied  covenant  on  the  grant,  &c.  of  per- 
sonalties      -        -        -        -    •    -      iv.  127,  183 

Covenant  created  by  the  words  grant  mnddevisef 
ox  assign  and  tranter,' when  applied  to  chattel 
interests       -------    ib. 

But  otherwise  when  applied  to  an  inheritance     -    ib. 

Qti^ere,  of  an  estate  for  life         -        -        -    i  v.  188 

Lessee  discharged  from  implied  covenants  by 
lessor*s  acceptance  of  his  assignee,  but  not 
from  express  ones         -        -        -        -      i v.  133 

When  a  covenant  runs  with  the  land  -      iv.  129 

To  build,  does  not  bind  an  assignee,  unless  ex- 
pressly named       -        -        -        -      iv.  129,  130 

Collateral  covenants  do  not  bind  assignees,  imless 
assigns  expressly  named        -       iv.  129,  130,  131 
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That  lessee,  bis  execators  and  admiDistraton, 
shall  reside  on  the  demised  premises,  binds  an 
assignee      ------     iv.  132 

What  shall  amount  to  be  a  breach  of  ooyenant 

iv.  137 
If  a  covenaotor  disable  hiniaelf  to  perfonn  a 
covenant,  it  is  a  breach        -        -        -        -    ib. 

So  if  he  prevent  himself,  by  an^  act,  from  per- 
formiog  it  according  to  its  spirit  and  inten^  it 
is  a  breach,  althongb  it  be  performed  according 
to  the  letter         ------     ib. 

What  shall  extinguish  a  covenant     -        -      iv.  138 

In  what  cases  excused,  repealed,  or  vacated,  by 
act  of  parliament  -        -        -        -     iy.  134,138 

Covenant  to  do  an  act  unlawful  at  the  time,  not 
vacated  Inr  subsequent  statute  renderiog  the 
thing  lawful         ---..-    ib. 

Of  the  operation  of  a  covenant         -        -     ili.  532 

A  mere  covenant  will  not  raise  an  use  under  the 
statute        -        -        -        -        .        -        -    ib. 

Coveoant  to  levy  a  fine  to  certun  uses  will  not 
raise  such  uses,  unless  it  be  afterwards  actually 
levied iw-  533 

Covenant  or  agreement  may,  in  some  cases,  ope- 
rate as.  a  release   -----     iii.  S06 

Release  to  one  of  several  joint  covenantors, 
charges  them  all ;  but  otherwise  if  their  cove- 
nants be  several   -----     iv.  229 

Auxiliary  or  dependent  covenants  void  with  the 
principal     ------     iv.  140 

Covenant  to  purchase  land  or  levy  a  fine  to  cer- 
tain uses,  future  purchase'  or  fine  will  be  to 
such  uses,  though  not  so  expressed        -     iv.  262 

Covenant  in  a  bargain  and  sale,  although  not 
enrolled,  will,  if  independent,  bind  the  party ; 
but  otherwise  if  dependent  and  relative  -     iv.  981 

By  infant,  to  levy  a  fine,  or  to  stand  seised  to 
uses  when  he  comes  of  age,  wholly  void, 
though  in  consideration  of  marriage       -     iv.  298 

To  surrender  copyholds  not  equipotent  with  an 
actual  surrender  -----      v.  386 
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The  Datuie  of  writ  of  covenant  in  levying  a 
fine     -  ,      -       '-        -        -        -        -      iv.  41S 

Upon  a  marria^ey  to  make  a  fi^ffment,  no  revo- 
cation of  a  will  made  previoas        -        <-      iv.  230 

What  covenants^  8ic.  necessary  to  be  inserted  in 
a  lease  under  a  power  -        -        -        -      ii.  368 

For  renewal  of  leases,  how  construed  -      ii.  477 

How  it  differs  from  a  condition    -    iii.  253  ;  iv.  ia& 

For  the  performance  of  a  Btipulation,  when  en- 
forced, and  when  not   -----    ib. 
And  see  Agreements, 

The  consequence  of  a  covenant  Xo  convey,  where 
the  covenantor  has  no  title    -        -      iii.  257,  293 

To  do  any  thing  by  a  given  day,  as  to  free  an 
estate  from  incumbrances,  complete  a  pur- 
chase, See.  not  essential  to  the  contract,  but 
may  be  compensated  in  damages   -        -     iii.  293 

Breach  of.    See  CondUion. 

By  husband,  that  his  wife  shall  levy  a  fine,  how 
far  bmding  upon  her    -        -        -        -      iv.     28 

By  husband,  to  convey  a  term  belonging  to  his 
wife,  is  binding  upon  her     -        -        -        -     ib. 

In  order  to  make  covenants  run  with  the  land, 
there  must  be  a  privity  of  estate  between  the 
covenanting  parties         ...    iv.  128,  132 

That  mortgagee  shall  present  to  an  advowson 
mortgaged  to  him,  void        -      '  -        -     iii.  323 

A  mortgagee  of  the  whole  term  of  lessee  is  liable 
to  performance  of  covenants,  without  taking 
possession       -        -        -        -     iii.  317 ;  iv.  134 

Not  liable,  if  he  take  an  under-lease  only    -        -    ib. 

Covenant  to  stand  seised.  Definition  and  nature 

of -        -    iv.  253 

No  use  will  arise  on  covenant  to  stand  seised, 
unless  there  be  a  consideration      -        -     iii.  538 

Nutural  love  or  affection  for  a  son,  a  brotl^er,  or 
son's  or  brother's  wife,  a  good  consideration 
for  a  covenant  to  stand  seised        -        -     iii.  539 

Difference  between  good  and  valuable  consider- 
ation in       ------     iv»  254 

Who  may  covenant  to  stand  seised  -        *-     iv.  256 
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Why  a  king  or  a  queen  consort  cannot       ^    !▼.  256 

Why  a  corporation  cannot        -        -'     -         -    ib. 

It  must  be  by  a  person  seised  of  the  estate  -    ib. 

May  be  to  the  use  of  himself      -        -  lii.  546,  n.  (1) 

Of  what  there  may  be  covenant  to  stand  seised,  it.  255 

Consideration  to  support  covenant  to  stand 
seised  -        -.       -        -        -        -      iv.  356 

An  use  cannot  be  raised  in  favour  of  a  bastard 
son      --.---*!▼.  257 

An  use  may  be  raised  in  consideration  of  mar- 
riage -------      iv.  258 

What  words  will  amount  to  a  covenant  to  stand 
seised  ------     iv.  260 

This  covenant  cannot  be  made  with  strangers,  iv.  259 

The  effect  and  operation  of  a  covenant  to  stand 
seised  ------      iv.  «6i 

What  covenants  will  raise  an  use  and  amount  po 
a  covenant  to  stand  seised,  and  what  not      iv.  261, 

262,  263,  n.  (i) 

CovEBTUBE,  is  a  disqualification  to  devise,  arising 

from  want  of  power  or  free-agency    -      i v.  1 1,  12 

No  disqualification,  if  the  husband  be  banished,    iv. 

Custom  for  a  feme  covert  to  devise,  not  good,  iv.     12 

Creates  no  disability  in  a  woman  to  be  a  de- 
visee -        -        -        -        -        -        -      iv.     21 

Vide  Feme  Covert. 

Cbbditobs,  must  make  a  provision  for  wife  of  the 
debtor,  to  be  entitled  to  the  aid  of  a  court  of 
equity,  to  recover  his  property  in  her  right,  iii.  356 

Entitled  to  redeem  a  mortgage  -        -     iii.  363 

Where  a  creditor  being  made  executor  and  ac- 
cepting, is  a  release  or  suspension  of  the  debt, 
ana  where  not     -        -        -       iv.  204,  205,  206 

If  creditor  made  executor,  is  entitled  to  priority 
of  payment  -----     iv.  305 

A  feme  creditor  marrying  the  debtor,  is  a  re- 
lease -------      iv.  206 

So  if  one  of  two  feme  debtors  marry  a  creditor  -    ib. 

CuETEST.    The  definition,' nature,  and  origin  of  an 

estate  by  the  curtesy     -        -        -        -      ii.  178 

^  ^  i} 
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Id  what  respects  this  estate  is  looked  apon  as  a 
continaance  of  the  wife's  estate     -        -      ii.  178 

iDstaqces  in  the  case  of  advowsons,  writs  of  par- 
titioD,  extents,  &c.       ...      H,  1781  179 

Of  the  privity  which  exists  at  common  law  be- 
tween tenant  by  the  curtesy  and  the  heir  at 
law      --.-----      ii.  180 

How  this  privity  is  altered  by  thestatate  of  Glour 
cesier,  c.  5.  -        -        -        -        -        -        -    ib. 

Wko  may  be  tenant  by  the  curtesy ,  and  who  not,  ii.  181 

Idiots  and  lunatics  may  be  tenants  by  the  curtesy, 
but  the  king  is  entitled  to  the  surplus  of  profits 
after  maintenance         -        -        -        -        -    ib. 

Traitors,  felons,  outlaws  in  civil  actions,  not  dis- 
abled unless  attainted    -----    ib. 

Pardon  restores  their  right,  as  far  as  respects 
issue  afterwards  had     -        -        -        -      ii.  182 

Whether  a  second  husband  is  entitled  to  cur- 
tesy while  the  issue  of  the  first  husband  is 
living  -        -        -        -        -        -        ii.  18,  195 

Aliens  cannot  be  tenants  by  curtesy  unless  deni- 
zened, and  then  only  in  respect  of  issue  had 
subsequent  to  denization       -        -        -       ii.  182 

Whether  second  husband  equally  entitled  with 
first     --------    ib. 

Of  what  inheritance,  and  out  of  what  estates  of  the 
wifd,  a  man  may  be  tenant  oy  the  curtesy  -    ii.  1 13 

Curtesy  can  be  had  only  in  estates  in  fee-simple  or 
in  fee-tail  general,  or  where  the  wife  is  heir  in 
special  tail  -------    ib. 

And  though  the  wife's  estate  determine  by  spring- 
ing or  shifting  use,  8lc.  the  right  to  curtesy 
remains        ----..-    ib. 

But  not  in  an  estate  out  of  which  she  is  evicted 
by  title  paramount,  or  by  breach  of  condition,  ii.  184 

May  be  had  out  of  estates  tail  and  determinable 
fees,  during  the  continuance  of  such  estates  -    ib. 

Whether  curtesy  out  of  a  rent  reserved  on 
lease  ------       i.  190,  n.(i) 

There  is  curtesy  out  of  a  rent  expectant  on  an 
estate  tail     -        -        -        -        -        -    i.  93, 94 
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No  curtesy  of  a  copyhold,  unkn  by  a  special 
custom         -        -        *        '-        -        -       i.  i8i 

Curtesy  may  be  of  lands  holden  io  aocieot 
demesne       -        -        --        »        -       i.  183 

So  of  lands  holden  in  borough  English       -        -    ib* 

And  of  land  held  in  gavelkind,  husband  may  by 
custom  claim  curtesy  without  having  had  i»ue    ib- 

Curtesy  may  be  had  of  a  caput  baroni        -        -    ib. 

So  of  common  sans  nombre       -        -        *-        -    ib. 

And  so  also  of  trusts  and  other  equitable  estate 

Hi.  «39 
But  of  these  the  wife  must  have  such  an  interest 
as  that  the  husband  may  have  seisin  of  them 
in  her  right  -        -        -        -  -     ib. 

An  estate  merely  beneficial,  as  for  her  to  receive 
the  profits  only,  is  suflicient  -        -        -    ib. 

No  curtesy  out  of  a  rent  r^erved,  or  gift  in  tail, 
after  failure  of  issue     -        -        -   i.  177 ;  iv.  204 

Out  of  sach  limited  fees  as  are  in  their  creation 
limited  to  continue  only  till  a  certain  event 
or  period — curtesy  after  their  determination,  ii.  182 

But  qtutrCf  whether  out  of  estates  originally 

5 ranted  for  an  absolute  estate  in  fee,  and  made 
eterminable  on  a  subsequent  event       <- '       -    ib. 

Curtesy  of  such  uses  as  are  executed  by  stat. 
27  Hen.  8. ii.  183,  188 

(Curtesy  may  be  had  of  an  equity  of  redemp- 
tion    .----.        ii.  ^89, 195 

But  there  must  have  been  an  equitable  seisin 
during  the  coverture     -        -        -        -      iij.  477 

Also  in  money  stipulated  to  be  laid  out  iq  land  -    ib. 

But  no  curtesy  can  be  had  of  a  bare  right  or  title 

,  ii*  189 

Nor  of  a  reversion  or  remainder  expectant  on  an 
estate  of  freehold  -        -        -      .  -        ^    ib. 

Whether  husband  entitled  to  curtesy  out  of  a 
reversion      -        -        -        -        ii.  197, 200, 209 

Of  curtesy  of  an  advowson,  i.  93, 94 ;  ii.  196,  200, 208 

May  be  curtesy  out  of  an  estate  of  joint-tenancj 
in  the  wife      -  •        -        ii.  204 ;  in.  451 

No  curtesy  but  out  of  land  of  which  the  wife 
was  sok  seised  of  un  estate  of  inheritance  in 
possession    -        -        -   .     -        -        •       ii.  209 
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IVbether  husband  shall  have  curtesy  of  an  office 
of  orofit  or  of  a  title  of  honour  -    ii.  1 91 , 1 92 

See  also  Copyholds. 

The  requisita  to  compkie  the  hufband^s  title  to 
curtesy ii,  19a 

Marriage  of  the  wife — this  must  be  canonical 
and  legal -        -    ib. 

What  necessary  to  constitute  such  legality       ii.  193 

Sarin  of  the  wife,  necessary      -        -        -      ii.  195 

This  seisin  must,  generally  speaking,  be  an  actual 
seisin  --------    ib. 

But  entry  dispensed  with  when  the  land  out  upon 
lease  ------      ii.  197 

In  what  cases  a  seisin,  in  laWf  is  sufficient  to  en- 
title to  curtesy     -        -        -        -        -        -    ib. 

IVhat  will  amount  to  such  seisin       -        -      ij.  198 

Actual  seisin  not  necessary  of  things  lying  in 
jjrant ib. 

A  distinction,  as  to  this,  between  an  advowson 
in  gross  and  an  advowson  appendant,  ii.  198,  n.  (2) 

The  effect  of  a  mortgage  of  the  lands  by  the  wife, 
before  marriage,  on  the  huaband's  right  of 
curtesy        ------       ii.  198 

Of  the  time  of  the  commencement  and  conti- 
nuance of  the  wife's  seisin     -        -        -      ii*  199 

la  what  cases  a  suspension  of  the  wife's  seisin 
will  defeat  the  husoand  of  curtesy,  and  in  what 
not      --------    ib. 

Issue  must  be  born  of  the  wife  -        -        -        -    ib. 

As-  to  the  effect  of  issue  on  husband's  curtesy, 
when  had  before  and  when  after  seisin  -      li.  201 

In  what  cases  it  is  necessary  that  seisin  should 
continue  until  issue  had,  and  in  what  not      ii.  200 

Of  the  consequence  of  an  attainder  of  the  wife 
with  respect  to  curtesy  -        -        -        -    ib. 

A  difference  where  such  attainder  is  before  and 
where  after  issue  had  -----    ib. 

Of  the  effect  of  idiocy  of  the  wife  as  to  the  hus- 
band's curtesy      -        -        -        -        -      ii.  202 

Whether  there  can  be  curtesy  after  the  estate 
charged  with  it  is  determinea        -        -        -    ib. 
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Of  the  kind  of  issue  of  the  wife  to  entitle  basband 
to  curtesy ii.  103 

It  must  be  such  as  is  capable  of  inheriting  the 
land lb. 

Must  be  born  alive  --....    ib. 

M  usi  be  born  during  the  life- time  of  the  mother,  ii,  «o6 

Immaterial,  whether  born  before  or  after  the  wife's 
seisin,  or  whether  it  be  dead  or  alive       -        -    ib. 

On  the  birth  of  issue,  his  estate  is  vested  in  him    ib. 

The  consequence  of  this  with  respect  to  giving 
him  curtesy  out  of  the  wife's  joint-tenancy     -    ib. 

Also  in  respect  of  a  devise  made  to  the  husband 
by  the  wife  -        -        -        -        -      ii.  206,  n.(i) 

The  death  of  the  wife  necessary  to  <k>n8ammate 
the  husband's  title       -        -        -        -      ii.  206 

The  power  which  tenant  by  the  curtesy  has  over  his 
estate  --------    ib. 

What  power  the  husband  has  over  the  wife's 
estate  after  issue  had    -        •        .        -        -    ib. 

Statute  32  Hen.  8,  c.  38,  respecting  charges 
made  by  husband,  after  issue  and  during  the 
wife's  life-time     ------    ib. 

Husband  may  grant  lease  for  life  after  issue       -    ib. 

Leases  for  years  made  by  tenant  b}*  the  curtesy, 
void  against  reversioner        -        -        -       li-  328 

May  redeem  a  mortgage  ...      iii,  ^jj 

But  not  entitled  to  discharge  other  encumbrances     ib. 

His  power  over  the  estate  after  the  wife's  death,  ii.  179 

By  what  means  curtesy  may  be  prevented  or  de- 
stroyed       ------       ii.  209 

Mav  be  prevented  by  placing  the  freehold  out  of 
the  wife  before  husband's  title  accrues   -      '  -    ib. 

Of  the  husband's  aliening  the  wifi^'s  estate  in  fee, 
and  re-taking  it  to  him  and  his  wife       -      ii.  211 

The  effect  of  his  re-entering  upon  such  alienation 
for  condition  broken     -        -        -        -        -    ib. 

Whether  estate  in  tail  general  of  wife,  aliened 
and  taken  back  in  tail  special,  gives  curtesy  to 
husband  of  second  marriage  -        -      ii-  180,195 

The  husband  leaving  his  wife,  and  living  with 
another,  does  not  bar  curtesy         -        -       ii.  210 
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Not  barred  by  a  provision  made  for  the  hasband 
by  way  of  settlement  before  marriage     -      ii.  212 

Not  barred  by  alienation  by  fine  which  is  after- 
wards reversed     -        -        -        -        -        -    ib- 

Customs.  General  castom  of  copyholds  need  not  be 

set  forth ;  but  otherwise  ot  particular      -    iii.    63 

How  to  be  construed        -        -        -        -     iii,    64 

How  to  be  tried       -        -        -        -      iii.  64,  n.  (1) 

Ifonce  dispensed  with,  is  gone         -        -     iii.    39 

General  customs  are  taken  notice  of  by  the 
courts,  but  special  must  be  pleaded        -      iii.  342 

And  see  Copyholds 

Customary  Freehold.  How  it  differs  from  copy- 
holds -------     ill.     16 

A  common  recovery  may  be  suffered  of  them  in 
C.B.  •        --        -        -        -.      -.   iii.    45 

Dalrymfle,   his  History   of   Feuds  noticed,   -  icxiv. 

Damages.    Where  given  for  breach  of  agreement, 

and  where  not      -        -        -        -     iv.  59,  e/  seq. 

Date.  Whether  an  estate  made  to  commence ''  from 
the  day  of  the  date'^of  the  deed  be  a  rever- 
sionary interest    -----      ii.  353 

Of  impossibility  of  uncert^nty  or  date  on  com- 
mencement of  a  lease   -        -        -        -      ii.  102 

Not  essential  to  the  validity  of  a  deed        -      iv.    85 

If  several  deeds  bear  even  date,  they  shall  be  so 
transposed  to  give  effect  to  each    -        -        -    ib. 

Deed  may  be  delivered  before  or  after  the  date,  i v.    92 

Daughter,  presumptive  heiress  at  law,  entitled 
to  redeem  and  hold  against  a  posthumous 
son     ----.--      iii.  346 

Death.    Death'  of  husband  must  be  a  natural  and 

not  a  civil  death,  to  entitle  wife  to  dower      ii.  239 

Difference  between  civil  and  natural  death  in  re- 
spect of  forfeiture         -        -        -   iii.  173,  n.  (i) 

Debtob,  if  made  executor,  the  debt  is  a  legacy,  and 

not  to  be  paid  till  debts  satisfied     -        -     iv.  209 

Debts.    Where  a  bond  or  simple  contract  debt  may 

be  tacked  to  a  mortgage      -        -       iii.  357,  364 
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'  In  what  cases  tbey  have  prioriiy  to  legacies  ia 
equity         -----       iii.  360,364 

Oat  of  what  fund  d^bts  are  to  be  paid      -      iii.  386 

Distinction  where  an  estate  is  devised  to  be  sold 
for  payment  of  debts,  and  where  they  are  only 
charged  upon  it  -        -        «        -        •        -    ib. 

Are  released  by  marriage  b^ween  a  debtor  and 
creditor,  if  such  as  may  become  due  during 
coverture     ------     !▼.  206 

And  an  express  agreement  to  the  contrary  would 
be  nugatory         ------    ib. 

Declaration  of  trust.    See  Tru$l. 

Declaration  of  uses.    See  Uses, 

Decree  ta  redeem  does  not  entitle  to  redemption  if 

not  acted  upon    ,  -        •        »        -        -    iii.  353 

No  notice  of  a  suit  -   '    -        ^        -        -    iii.  381 

To  foreclose  a  tenant  in  tail  will  bind  his  issuer  iii.  4<>o 

For  specific  performance  on  sale,  binds  the  land 

iii.  103,  n.(i) 

Per  tenant  in  tail  to  levy  a  fine,  not  binding  upon 
issue  in  tail  *        -        -        -        -        -     iv.    29 

The  benefit  of  a  decree  not  grantable  over       iv.    30 

Decree  to  charge  lands  does  not  give  right  c^ 
entry  till  it  is  executed  -        -        -      iv.  468 

Dbdimus  FOTESTATEiif,^  .  Fof  levyiQg  a  fine        iv.  448 
In  what  cases  a  dedimus  unnecessary        -        -    ib. 

Must  bear  date  subsequent  to  or  even  with  the 

writ    -        -        -        -        -        -        -      iv.  449 

How  it  must  be  executed         -        -        -        -    ib. 

If  directed  to  two  commissioners,  cannot  be  exe- 
cuted by  one     .  -      .  -        -        -        -        -    ib. 

How  to.  be  returned         -        -        -       -      .  -    ib. 

Affidavit  to  be  made  of  the  due  ezeculdon  of  it,  iv.  450 

Dbductioi^s.    Construction  of  covenants  in  leases^ 

kc.  to  pay  free  from  deductioils   -        -»      iv.  138 

Deeds.    D^nition  mti  diffbrnd  kinds  of  deed       iv.     i 

Difference  between  an  indenture  and  a  deed-poll 

if.    80 

Th^  necessity  for  indenting  soihe  deeds      -        -   ib. 
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The  distinction  between  the  original  and  counter- 
part of  a  deed      -        -        -        -        -     iv.    80 

Indenture  is  more  forcible  than  a  deed-poll|  and 
operates  as  an  estoppel         -        -        *      iv.    81 

Deed  must  be  in  wriHng  -        -        -        -      iv.    83 

It  must  be  all  written  before  the  sealing  and 
delivery  of  it        -        -        -        -        -        -    ib. 

It  must  be  on  parchment  or  paper    -        -        -    ib. 

Prudent  to  take  notice  of  any  alteration  between 
the  engrossment  and  execution    -        -      iv.    84 

Deeds  to  be  construed  favourably   for  grantee 

ii.  124^  D*(i) 

Custody  of  title  deeds  belongs  to  a  tenant  in  tail, 
&c.     -------       ii.  177 

Detention  of  title  deeds  by  widow,  a  bar  of  her 
dower         -        -        -        -        -        -       ii.  281 

Deeds  are  not  appendent  to  the  lands  to  which 
they  relate    -        ...        -      iv.  181, 182 

Deeds  are  grantable  by  tenant  in  fee-simple  to 
another,  independent  of  the  land,  8cc.  to  which 
they  relate  -------    ib. 

But  otherwise  of  tenant  in  fee-tail     -        -        -    ib. 

()f  the  premises  in  a  deed        ...    iv.  85,  98 

Parties  to  a  deed     ------    ib. 

Any  person,  natural  or  politic,  not  disabled  by 
law,  may  be  party  to  and  grant  or  take  by 
deed   -        -        -        -        -     "  -        -      iv.    85 

How  parties  are  to  be  described  in  the  premises  of 
a  deed  -        -        -^      -        -        -     iv.    98 

A  mistake  or  omission  of  the  sirname  will  not 
vitiate  a  deed,  provided  there  be  a  sufficient 
specification  of  the  party      -        -        -      iv.    99 

The  putative  son  of  a  person  may  take  by  the 
description  of  his  reputed  name    -        -      .  -    ib. 

Of  misnaming  parties,  how  far  material,  and  how 
far  not        ---.--      i^,~  pg 

Of  recitals  in  deeds  -        -        *        -      iv.  107 

No  necessary  part  of  the  deed  in  respect  of  com- 
mon persons         -        *        *        •        -        -    ib. 

But  otherwise  when  a  man  takes  a  new  estate 
ftom  the  king,  where  there  is  a  former  one 
sobsisting it.  108 
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Qusre,  if  a  covenant  will  lie  upon  a  recital      iv.  108 

When  made,  it  is  necessary  it  should  be  correct,    ib. 

Of  parcels  or  things  granted     -        -        -      It.  103 

The  certainty  required  in  the  description  of  the 
thing  granted      -        -        -        -        -       iv.  104 

A  slight  mistake  will  not  vitiate  a  deed     -       i  v. '  105 

But  otherwise  where  there  is  an  absolute  falsity  in 
the  description     ------    ib. 

Where  the  description  will  be  deemed  sufficient 
to  denote  the  intention  of  the  grantor     -     iv.  106 

A  copyhold  will  pass  upder  the  reputed  name  of 
a  manor      -        -        -        --        --ib. 

A  defect  in  the  description  may  be  aided  by  re- 
lation to  a  thing  certain       -        -        -      i  v.  107 

An  uncertain  grant  may  be  reduced  to  a  certainty 
by  the  election  of  the  grantee       ...    ib. 

But  the  election  must  be  made  in  the  life-time 
of  the  parties      -        -        -        -      iv.  107,  n.  (1) 

Of  exceptions  in  deeds     -        -        -        -      iv    108 

The  requisites  to  make   an    exception    good, 

.  IV.  108, 109, 110 

Of  habendum  in  deeds     -        -        -        -      i v.  111 

It  may  alter,  abridge,  or  enlarge  the  gift  in  the 
premises      --        -        -        -        -iv.  112 

But  it  must  not  be  repugnant  or  contrary  to  the 
premises      -        -        -        -        -        -        -    ib. 

It  may  frustrate  or  control  the  estate  in  the  pre- 
mises, though  the  estate  limited  by  the  mben^ 
dumhesoxa         -  '     -        -        -        -     iv.  iia 

It  may  construe  and  explain  the  words  in  the 
premises      -        -        -        -        -        -iv,ii3 

When  it  shall  control  the  premises  and  i  conperto 

iv.  103 

Persons  not  named  in  the  premises  cannot  reg^u- 
larly  take  by  the  habendum  -        -        -      iv.  104 

Exceptions  to  this  rule     -        -        -  iv.  104, 105 

Of  the  tenendum  in  deeds         -        -  -  iv.  1 13 

Of  the  reddendum  in  a  deed     -        --  -  iv.  114 

The  requisites  to  a  good  reservation  -  -    ib. 

Re8ervation9  may  be  by  fine,  as  well  as  by 
deed     .------    iv.  116 
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la  tome  cases  implied      •        --        -        -      iv.  116 

The  grant  of  two  joinMeDants,  with  reservation 
to  one  of  them,  good    «*        ^        -^        -  .     -    ib. 

R^senration  of  reat  to  a  stranger  alone,  not  party 
to  the  deed,  void  -        -        -        -        -    ib. 

Of  conditions  or  dautes  of.  contingencj  in 
deeds       --        -        -        -        *        -*-ib. 

Of  the  claase  of  warranty  in  a  deed  «•        •>        -    ib. 

May  be  express  or  implied        •-        •        *-        -    ib. 

Warranty  implied  in  partitions  and  exchanges,  iv.  117 

May  be  lineal  or  collateral       -        -        -      i v.  118 

By  the  statute  of  Gloucester,  6  Ed.  i,  c.  3,  the 
collateral  warranty  of  a  tenant  "by  the  curtesy 
does  not  bar  the  son,   unless   where  assets 

.   descend       -        -        -  .      -        -        -        -    ib. 

By  11  Hen.  7,  c-  20,  the  warranty  of  a  tenabtin 
dower  shall  not  bar  the  heir  of  the  hnsbandi 
though  he  be  also  heir  to  the  wife         -        -    ib 

By  4  8c  5  Anne,  c^  16,  the  warranty  of  a  tenant 
for  life  is.  void  against  those  in  remainder  and 
reversion     -        -        -        -        -    *    -         -    ib. 
See  Warranty, 

Of  covenants  in  deeds      -        *        -        iv.  123,  124 

Covenants  are  express  or  implied       -        -        -    ib* 

By  what  words  express  covenants  may  be  created    ib. 

Covenant  may  be  in  respect  of  past,  present,  or 
future  transactions        -        -        -        -     iv.  124 

Every  agreement  in  a  deed  amounts  to  an  express 
covenant      -        -        -        -        -        -        -    ib. 

Express  covenants  bind  the  party  independently 
of  subsequent  events  or  circumstances   -      iv.  125 

Of  covenants  created  by  imflication  of  law      iv.  126 

The  words  ^  grant "  and  **  demise "  import  a 
covenant  for  quiet,  enjoyment  of  goods  and 
chattels       -        -        -        -        -.       -        -     ib. 

The  words  ''  yielding  and .  paying  '*  import  a 
covenant  to  pay  the  reservation      -        -     iv.  127 

No  implied  covenants  upon  the  grant  of  things 
of  a  personal  nature     -        -        -        -        -    ib. 

The  word  "  enfeoff**  or  "  grant,"  in  respect  of. 
inheritance,  does  not  imply  a  covenant  -        -    ib. 

VOL.   V.  H  K 
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What  coYeaaDts  will  bind  At  repreaeniaiiTet  of 
the  covenantor     -        -     .  -        -        -     ir.  128 

Corenants  of  which  the  lietr  may  take  adfanti^    ib. 

In  what  cases  an  assignee  is  bound  by  the  tsovt* 
nants  of  his  assignor     -        -        -        •        -    ib. 

Hie  operation  of  the  statute  3a  Hea.  8^  c  34,  in 
respect  to  assignees     -        -        .        .     iv*  134 

How  covenants  in  genmd  are  to  be  construed,  iv.  137 

Constmction  of  covenanta  by  j^nt-^oveDaBton      ib- 

What  shall  be  a  breach,  and  what  a  perfomiaiice^ 
of  covenants       ------     ib. 

Auxiliary  covenants  are  void  with  the  prin- 
cipal -------     tv.  130 

In  what  oases  covenants  shall  be  ezdngnished    -  ib. 

Deed  must  be  nod  to  Uie  parties      -       -      iv.  86 

If  misread  to  a  blind  or  iUitcsate  man,  h  is  void  ib. 

I>eed  must  be  stamped     -----  ib. 

Want  of  it  does  not  prevent  the  operation  of  the 
deed,  but  prevents  its  being  received  in  evi- 
dence -------    ib, 

A  written  contract  made  in  Jamaica,  void  hv  the 
laws  of  that  island,  cannot  be  gi\ien  in  evidence 
here    -       -       -       -       -       -       -     iv.    87 

J9eed  must  be  ieoM        -----    ib. 

A  strange^  may  seal  with  thn  consent  of  the 
.  party  to  the  deed        -        -        -        -  iv.  88, 90 

Ho  particular  seal  necessary  for  that  purpose    -    ib. 

A  corporation  may,  in  most  cases,  seal  with  any 
other  seal  besides  their  common- seal      -        -    ib. 

By  sealing  the  deed  a  person  becomes  bovnd  by 
it  though  he  be  not  ornde  a  parly  -       -        -    ib. 

In  what  cases  a  person  may  be  bound  without 
sealinir        -        -        -        -      ^        -      iv.    91 

Sifming  rendered  necessary  by  the  alatule  of 
frauds,  in  grants  of  land    .-.-,.       iv.  88 

Deed  must  be  detvoend   -        -        -        •       iv.  91 

The  distinction  between  actual  and  verbal  de- 
livery ------*    ib. 

The  delivery  by  the  party  himself  not  neeessaiy,      ib. 

Jt  is  sufficient  if  done  with  his  authorily,  if  the 
authoriity  be  atrictly  &dlowed         -       -        -    ib. 
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How  it  ought  to  be  delivefttd  under  rach  a  cir- 
cumstance ------      if.    pa 

The  effect  of  deliverhig  a  deed,  before  or  after 
the  date  of  it       -        -        -        -        -        -     ifc. 

If  delivered  before  it  is  sealed,  k  is  bad     -        -    ib. 

What  shall  be  deemed  a  good  delivery      -        -    ib. 

How  it  will  operate  when  delivered  as  an  escrow, 

iv-    93 

The  cautions  to  be  observed  when  delivered  as  an 
escrow        -------    ib. 

When  it  shall  be  construed  a  conditional  and 
wlien  an  absolute  delivery    -        -        -      iv.    94 

The  deed  of  an  infant  upon  condition,  deliver^ 
as  an  escrow,  is  not  good  by  the  subsequent 
attainment  of  his  age  before  the  conditions  are 
performed     -        -        -        -        -        -    i^-    95 

Nor  of  feme  covert  if  she  afterwards  become  sole   ib. 

Writing,  though  not  sealed  and  delivered  as  a 
deed,  may|be  evidence  of  tbeagreement,  iv.  95,  n.(i) 

In  what  cases  a  second  delivery  will  validate  a 
deed,  and  in  what  not  -        -        -      iv.    96 

Of  the  attestatiim  of  a  deed  by  witnesses  -        -    ib. 

Attestation  not  essential  to  the  validity  of  a  deed    ib« 

Deed-poll.     Whether  rent  can  be    reserved   by 

i.  3«3,  n.  (2) 

How  it  diffiirs  from  an  indenture      -        -      iv.    80 

Is  construed  to  be  the  words  of  the  grantor  only     ib. 

Works  no  estoppel  agfunst  either  party     •        -    ib. 

9efeasancb.  Definition  and  nature  of  -       -      iv.  S54 

How  it  differs  from  a  bond       -        -        -        -    ib. 

Of  what  a  defeasance  may  be  made  -       -        -    ib. 

Cannot  be  annexed  to  contracts  executed,  oh- 
less  reserved  in  the  deed,  or  by  deed  of  even 
date    *       -       -        -       -       --       -ib. 

Bat  an  ex^utory  contract  may  be  defeated  by 
i^re^jQient  subsequent  -        -        •^        -        *    ib^ 

'  Defeasance  of  a  sale  on  vendor's  tendering  a  cer- 
taia  sum,  good    -----      iii.  354 

The  manner  of  effecting  a  defeasanoe  of  estates 
executcdby  livery,  or  not     -       -       -      iv.  250 
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The  requisites  to  make  a  good  defeasance  -    it.  251 
Defeasance  of  a  surrender  of  copyholds  b^  way 
of  mortgage^  should  not  be  by  separate  mstm- 
ment  -        -  .      -   .     -        -        -        -     iii.    77 

Default.    Recovery  against  husband^  by  diefault, 

whether  a  bar  of  dower         -        .        -      ii.  327 

Delivery  is  essential  to  the  validity  of  a  deed   iv.  91^93 

May  be  made  by  a  stranger  at  the  request  or 
subsequent  assent  of  the  party       -     .  -      iv.    91 

So  it  may  be  made  to  a  stranger  on  behalf  of  the 
party  -        -        -        -        -        -        -      iv.    92 

May  be  either  before  or  after  the  date       7        -    ib. 

But  not  before  the  sealing        -        -        -        -    ib. 

Verbal  delivery  sufficient  without  doing  any  act 

iv*  92,93 
Of  delivering  a  deed  as  an  escrow    -        -      iv.    93 
See  Escrow. 

If  the  first  delivery  of  a  deed  has  any  operation, 
a  second  delivery  is  inoperative    -        -    '  iv.    95 

Delivery  b^  an  infant  after  he  comes  of  age,  of  a 
deed  delivered  in  his  minority,  no  confirmation 

iv.    g6 

But  otherwise  of  a  delivery  by  a  feme  covert 
after  she  becomes  sole  -  ,      -  *    -        -    ib. 

I)kmand.    When  and  how  to  be  made  -        -      ii.  270 

Demand  to  be  made  of  assignment  of  dower      -    ib. 

Of  rent  must  be  made  on  the  day  it  becomes  dae, 
in  order  to  a  recovery  in  ejectment        -      ii.  467 

Must  be  made  previous  to  re-entry,  unless  entry 
expressly  given  without  demand    .        L        -    ib. 

So  previous  to  recovery  of  nomtiitf/NrmB    -        -    ib. 

But  none  necessary  previous  to  distress     -        -    ib. 

Nor  previous  to  entry,  where  it  is  given  on  a 
limitation,  and  not  a  condition     -        -        -    ib. 

Must  be  made  of  a  legacy        -        -        -        -    ib. 
Demands.   A.release  of  all  demands  is  confined  to 

the  subject-matter  of  the  release       -        -      iv.  291 
The  extent  of  the  word  "  demands,"  and  what  a 
general  release  of  demands  will  extinguish,  iv.  223 
Demandant  in  a  common  recovery  may  levy  a  fine 

to  the  vouchee  or  the  tenant     -    iv.  422, 437,441 

Demesnes.   What       -        .        -        .        -      Ii.  363 

Cannot  be  leased  under  32  Hen.  8.  -  •     -    ib. 
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Copyholds  are  part  of  the  demesnes  of  a  manor 

•  •  •        ^ 
m.     ID 

Demise.    This  word^  in  lease  for  years,  implies  a 

covenant  for  quiet  enjoyment        -        -      iv.  187 

But  such  implication  controlled  by  express  cove^ 
nants     -        -        -  .     -        -        -        -         188 

Denization.  The  effect  of,  with  respect  to  the  in- 
capacity of  aliens  to  hold  lands     -        -        i*     30 

How  it  differs  from  naturalization     -        -        i.    38 

Letters  of,  may  be  granted  upon  condition  pre- 
cedent or  subsequent    -        -        -        -        -     ib. 

Deputy,  cannot  transfer   his  authority   unless  em- 
powered to  do  so         -        -        -        -        i.  ^85 

In  what  his  official  acts  are  good      -        -        -    ib. 

How  the  deputation  of  an  official  authority  is  to 
be  made,  and  how  it  may  be  revoked,  i.  285,  n.  (1) 

Acts  of  deputy,  in  civil  cases,  bind  his  principal 

i.  286 

May  execute  a  judicial  office    -        -        -     i v.  176 

Of  a  steward  of  a  manor  may  take  surrender  of 
copyholds  -»        -        -       ,  -        -        -       iii.     82 

Descent.    Of  descents        -        -        -        -       v.  279 
Descent  is  a  title  favoured  in  law      -        -        -     ib. 

What  periom  are  capable  of  taking  by  descent    v.  280 

Bastards  are  not  by  the  common  law,  but  other- 
wise by  the  civil  law,  if  the  mother  be  after- 
wards married  to  the  father  -        -        -       v.  281 

Distinctions  relative  to  bastards  eignS  and  mtdier 
puimi         ...        -        -        -       V.  282 
See  Bastards, 

Aliens  incap'^able  of  taking  or  transiiiitting  lands 
by  descent  -        -        -        -        -      .  -       v.  284 
See  Aliens. 

Persons  attainted  of  treason,  or  other  felonv, 
cannot  inherit  by  the  common  law,  iv.  284, 289,  290 

The  disability  arising  from  these-cases  not  re- 
movable but  by  parliament  -        -        -       v.  289 

The  Stat.  7  Anne,  c.  21,  and  17  Geo.  2,  c.  39, 
removes  the  effects  of  some  of  these  disabili- 
ties- -        -        -        -        -        -        -       V.  291 

Infants  in  ventres  ses  meres  are  capable  of  taking 
by  descent  by  10  and  11  WiU.  3,  c.  16  •        -    ib. 
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The  ruU$  9r  eanom  (^  iesceni  -  -       t.  39$ 

1.  Isheritances  shall  lineally  descend  to  the  issne 

of  the  person  last  seised        .        *        -       t.  S97 

What  shall  be  intended  by  a  seisin  of  the  an- 
cestor for  this  purpose    -        -        -  v.  299,  et  seq. 
See  Seisin. 

Instances  in  the  cases  of  remainders,  executory 
devises,  copyholds,  &c.  -        -        -        -    ib» 

In  what  cases  a  descent  will  be  turned  by  a  dis- 
seisin -        -        -        -        -        -        -V.  311 

In  default  of  issue  of  the  person  last  seised,  the 
lands  shall  escheat  rather  than  descend  to  lineal 
ancestors    -        -        -        -        -        -       ▼.  316 

Father  may  inherit  from  his  son  as  bis  collateral 
kinsman  -        -        -        -  -       v.  318,  n.  (1) 

a.  The  male  issue  of  the  person  last  seised  shall 

be  preferred  to  the  female    -        -        -       v.  319 

3.  Where  there  are  several  males  of  equal  degree, 

the  eldest  alone  shall  inherit         -        -        y.  320 

Where  there  are  several  females  of  equal  degree 
they  shall  inherit  all  together    -  .     -        -        ib. 

Except  in  the  case  of  inheritance  to  the  cnywn, 
where  the  eldest  female  takes        -        -        ->    ib. 

4.  The  lineal  descendants  of  the  person  kst  seis^, 

however  remote,  shall  take  m  priority  to  col^ 
lateral  kindred,  however  near        *        *        -    ib. 

This  rule  takes  place  in  descents  of  customary 
estates,  as  well  as  estates  at  common  law,    v.  304 

This  lineal  descent  proceeds  per  stirpes^  and  not 
per  capita    -------    ib. 

5.  On  failure  of  lineal  flescendants  of  the  person 

last  seised,  the  inheriunce  descends  to  the 
collateral  relations  of  the  whole  blood  -       v.  336 

This  canon  of  descent  prevails  in  estates  in  gavel- 
kind, but  not  in  borough  English    -    ▼.  326,  n.  (1) 

The  above  rules  of  descent  cannot  be  altered  by 
any  act  or  limitation  of  th^  party  -        -      ii«  331 

6.  The  collateral  heir  must  be  the  next  of  kin  of 

the  whole  blood  -.-.-.-        -       v.  332 

7*  In  collateral  inheritances  tbe  miie  Ime  shaB 
be  preferred  to  thf  femije    -       •       -       ▼.  343 
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Obiervationa  on  the  descent  of  remainders^  rever^ 
sions,  and  executory  intereste  expectant  on  an 
estate  of  ireehold         -        -        -        -       v^  353 
See  those  heads  respectively. 

The  course  of  descent  may  be  changed  from  the 
maternal  to  the  paternal  line,  by  any  act  by 
which  the  owner  acquires  a  new  estate  as  a 
purchaser   -        -        -        -    .    -        -       v.  365 

As  tty  granting  the  whole  legal  estate  and  in- 
terest to  another,  and  taking  back  a  new  estate 
in  fee  -        -        -        -        -        -        -        *    ib. 

Conveyance  by  mortgagee  after  forfeiture,  to 
mortgagor  or  bis  heir,  is  such  new  estate  -   v.  365 

A  fine  will  produce  such  new  estate,  if  it  be  stir 
done,  &c.     -----       v.  366,  369 

A  recovery  will  not,  unless  so  expressly  intended 

IV.  206 ;  V.  371  / 

A  devise  will  change  the  descent,  where  it  gives    ^ 
to  the  heir  a  different  estate  in  quality  than  he 
would  have  taken  by  descent        -        •       v.  373 

So  if  a  remainder  over  in  fee  be  limited  after  a 
devise  to  the  heir         -        -      ,  -        *        -    ib. 

In  case  of  executory  devises,  the  heir  takes  by 
descent  till  the  contingency  happens      •      y»  374 

On  a  devise  to  daughters  (though  heiresses  at 
law)  in  fee,  they  take  by  purchase         -        -    ib. 

So  of  a  devise  to  a  son  of  the  survivor  of 
daughters   ----•--*    ib. 

80  of  a  devise  to  sons  of  lands  in  gavelkind      v.  375 

So  in  a  devise  to  an  eldest  son  and  a  stranger 
generally  in  fee   -        -        -        -        -        -    ib. 

But  otherwise  if  the  devise  be  to  them  expressly 
in  common,  in  which  case  the  son  takes  a 
mfoiety  by  descent        .        -        -        -       y.  376 

Devise  to  an  heir,  ''  but  in  cdse  be  die  under 
21  without  issue/'  then  over,  the  son  takes  by 
the  will  as  purchaser,  and  not  by  descent     v.  377 

Where  an  estate,  whether  by  deed  or  devise,  is 
limited  to  or  remains  in  the  ancestor,  with  a 
remainder  to  his  right  heirs^  the  heir  takes  by 
descent        •.-.--▼.  378 
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The  rule  extends  to  legal  estates  and  trusts  exe^ 
cuted,  and  copyholds  as  well  as  freeholds      v.  378 

In  order  to  the  application  of  this  rule,  it  is  re- 

Suisite  that  the  particular  estates  and  remain- 
ers  be  limited  by  the  same  conveyance         -    ib. 

Unless  in  the  case  of  an  appointment  deriTiDg 
its  effect  from  such  conveyance      -        -        -    ib» 

The  estates  must  be  both  legal  or  both  equit- 
able     V.  379 

They  must  be  both  freehold,  and  not  the  one 
freehold  and  the  other  years  -        -        -    ib. 

The  remainder  must  be  limited  solely  to  the  heirs 
of  that  ancestor  who  takes-  the  particular 
estate  -------v.  380 

But  it  may  be  to  all  or  only  some  of  such  heirs, 
or  the  heirs  of  some  or  all  such  ancestors       -.    ib. 

The  particular  estate  need  not  be  expressly  li- 
mited, but  may  arise  by  implication  of  law   -     ib. 

Nor  whether  the  remainder  be  immediate  or 
mediate      ------       v.  389 

Nor  whether  the  remainder  be  contingent  or 
vested         -        -        -        ...        -       v.  383 

But  by  a  limitation  to  one  for  life,  remainder  to 
his  **  next  heir  male,"  the  heir  takes  by  pur- 
chase --•.--  V.  38^ 

Of  the  mode  of  descent  in  estates  tail        -       ii.    61 

Of  the  descent  of  copyholds    -        -        -  *     iii.     16 

Governed  by  the  rules  of  common  law,  where 
not  controlled  by  the  custom         -        -        -    ib. 

Where  possessio  patris  in  copyholds  -        -      iii.     17 

Descent  of  copyholds  does  not  take  away  entry 

iii.     18 

Amongst  ccparceners,  is  to  all  the  daughters, 
sisters,  cousins,  or  other  next  of  kin  to  the 
ancestor,  equally  per  capita       -  -      iii.  474 

But  the  part  of  each  coparcener,  on  her  death, 
descends  according  to  the  rules  of  the  common 
law,  (t.  e.)  per  stirpes,  and  with  priority  of  males 
and  primogeniture        -        -        -        .        -    ib. 

Descent  of  copyholds  altered  by  admittance  of 
mortgagor  after  forfeiture    -        -      iii.  94,  n.  (a) 
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Description.  What  necessary  in  a  writ  of  covenant 

-  for  levying  a  fine  -        -        -    ;    -        -    iv.  443 

An  honor  will  pass  by  the  name  of  a  ^^  manor/* 
a  chapel  by  the  name  of  a  *'  messuage/*  but  not 
by  the  name  of  a  "  tenement**   -        -  iv.  443,  444 

Parsonage,  rectory,  advowson,  vicarage,  or  tithes 
impropriate,  are  to  be  described  by  the  name 
of  the  *' rectory**  of  such  a  church,  with  the 
appurtenances ;  but  the  next  or  other  presen- 
tation, by  the  **  advowson/*  without  appur- 
tenances    ------      iv,  445 

Where  a  fine  of  a  moiety  must  be  described  as 
an  entirety  -------    ib. 

If  the  place,  8cc.  where  the  land  is  situated  be 
wrongly  named,  ^et  if  the  description  be  such 
as  to  identify  it>  it  is  sufficient       -        -        -    ib. 

What  descriptions  necessary  to  pass  lands,  8cc. 
by  common  recovery     -        -        -        -    iv.  537 

Any  description  which  fully  identifies  the  land, 
&c.  is  sufficient    -        -        -        -    iv.  527,  e^  seq. 

Devise.    See  Attestation. 

Imports  a  consideration  in  itself     -      ii.  276,  n.  (1) 
When  a  bar  of  dower,  as  a  collateral  satisfaction 

"•  275,  «78 
Devise  by  one  joint-tenant  does  not  bind  .  the 
survivor        -----    ii.  383,  n.(2) 

Devise  under  the  statutes  of  wills  requires  no 
particular  form  of  words         -        -      v.  116,  117 

Made  in  the  form  of  indentures,  and  delivered  as 
a  deed,  yet  good  as  a  devise  -        -        -      v.  117 

May  be  on  several  sheets  of  papef  not  fixed  to- 
•   gether  -------    lb. 

May  be  made  to  take  efiect  with  reference  to 
another  instrument      -        -  v.  120,  124, 125 

Under  statutes  Hen.  8,  must  be  entirely  in  writ- 
ing    -------V.  121 

What  construed  writing  within  these  statutes    -    ib. 

Must  have  been  completely  put  in  writipg  during 
the  life  of  the  devisor  -        -        -        -       v.  122 

To  an  university,  8&c.  not  executed  according  to 
the  statute  of  frauds,  cannot.take.effeccas  an 
appointment  *      -        -        -        -    *    -        -    ib. 
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Of  a  fee  tail   -        -        -        -        *        -       v.    75 

May  not  be  of  a  fee  to  take  place  after  a  fee- 
simple       -------      ib. 

Contra,  after  a  fee-tail  sinoe  the  ttaivte  </e  donis    ib* 

May  be  of  a  term  de  novo        •        -        -       v.    78 

Of  an  authority,  good     -        -        -        -       v.  103 

Of  an  authority  to  sell  landa  is  within  the  statute 
of  devises   ------       v.  105 

That  executors  shall  sell  lands,  is  a  naked  autho- 
rity   -        -        -        --        -        --ib. 

Of  lands  to  executors  to  be  distributed  is  a  naked 
authority     -        -        -        -        -        -v.  112 

Distinction  between  a  devise  that  executors 
shall  sell  land,  and  of  lands  to  be  soJd  by 
executors    -------    ib. 

Construction  of  particular  limitations  by  dcrise 

ii.    23 

To  a  man  generally,  gives  an  estate  for  life     ii.    S4 

JUnuiation  by,  Uy  n  man  ''  for  ever/'  in  ''  fee- 
simple,"  **  and  his/' ''  that  be  shall  be  my  heir,** 
to  ^^  give  or  dispose  of  at  pleasure,''  gives  a 
fee     ------        -        -    ib. 

So  to  a  man  **  and  his  seed,''  or  his  ''  successors,* 
or  ''  his  executors,  administrators,  and  assigns"    ibw 

So  a  devise  in  the  words  of  a  ''  release"  to  a  man 
^*  and  his  heirs,"  or  an ''  appointment''  that  he 
shall  be  the  testator's  heir     -        -        -        -    ib. 

So  a  devise  to  two  equally,  ''and  if  one  die 
before  the  other,  the  one  to  he  heir  to  the 
other"         ----.--25 

To  too,  with  remainder  over  ''  if  he  die  under 
twenty-one  " — ^a  fee  on  attaining  that  age,    ii.    25 

To  two,  ''equally  to  be  divided  between  them" 
•^life  ----••--      ii.    36 

Devise  upon  trusts  which  require  tlie  fee  to  be 
in  the  trustees  in  order  to  the  performance, 
gives  a  fee  -       -        -        -        -        -       ii.    a; 

Devise,  subject  to  the  pavment  or  release  of  a 
sum  in  gross,  gives  a  tee,  unless  a  contrary 
intent H- 27>  33/n.(4) 

Exceptions  where  the  estate  is  made  liable  with 
the  payment  contingently  only     -       -        -   ib. 
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So  if  the  B«m  be  payable  out  of  the  anoQa}  rents 
and  profits    -        -        -        -        -     ii.  98yn.(i) 

DifFerence  between  a  devise  to  trustees  to  pay  a 
sum  out  of  the  **  rents  and  profits,''  and  out  of 
the  "  annual  rent '^        -----    ib. 

Devise  of  residue  in  trust  for  daughters,  ^ives  a 
life  estate  only  to  the  trustees        -        li.  33,  n.  (4) 

Devise  of  all  ^  testator's  estates,*^  gives  a  fee,  un- 
less a  contrary  intent    -        -        -        -      ii«    33 

So  devise  of  testator's  lands,  if  such  devise  is  con- 
nected with  a  previous  declaration  of  his  in- 
tent to  pass  his  estate  and  interest  by  his  will,  ii.  37 

But  these  rules  subject  to  exceptions  where  the 
intent  of  the  testator  is  evidently  otherwise 

ii.  38,  n.  (2),  4b 

Indications  of  such  intent  are  where  the  word 
estate  is  coupled  with  chattel  interest  only    ii.    40 

But  not  where  coupled  with  both  real  and  per- 
sonal property    -        -        -        -        ii,  40,  n.  (1) 

Devise  of  all  the  testator's  ''effects,  both  real 
and  personal,'*  "  all  I  am  worth,"  "  all  mf 
right,"  "  inheritance,"  "  all  my  concerns/'  "all 
my  temporary  ^tate,"  **  whatever  else  I  have 
not  disposed  of,"  *'  worldly  substance,'* "  testa- 
mentary estate,''  &c.  have  been  bolden  to  pass 
a  fee  -        -        -        -        -        -        -      ii.    42 

And  these  expressions  not  controlled  by  the  pre- 
vious devise  of  an  express  estate  for  life         -    ib. 

Devise  of  an  estate  of  freehold  to  the  devisee 
with  rematoder  to  bis  right  heirs   -        •      ii.    43 
See  Umitation. 

Devise  to  one  and  his  ^  heirs  male,"  or  ^  heir 

male," — a  tail      -        -        -        -        -       ii.    80 
To  a  man  and  "  his  seed  " — a  tail     -        -       ii.    81 

To  one,  and  "if  he  die  before  issoe,"  or  " not 
having  issue,"  or  "  not  having  a  son" — tail,  ii.    82 

To  a  man,  "  apd  the  heirs  of  his  body  for  m  thocfr- 
sand  years" — a  chattel,  and  not  tail        -        -    ib. 

To  testator's  son,  and  the  heirs  male  of  his  body 
for  a  term  of  years,  proviso,  that  if  he  or  his 
issue  alien,  then  over — tail   -        -        •«        -    ib. 

To  sott,  "  and  if  he  have  issue  of  bis  body  be- 
gotten,^ theli  to  siieh  isstte,  but  if  fione,  then 
over — tail   ---.---ib» 
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Devise  of  certaio  jand^  to  oue  soq  and  his  beirsi 
and  of  other  lands  to  another  son  and  bis  heirs, 
''  proviso  the  survivor  shall  be  lieir  to  the 
other,  if  he  die  without  issue" — each  tenant 
in  tail  of  his  own  lands,  remainder  to  survivor 
in  fee        -        -        -        -        -        -     ii.  82, 83 

To  '^  son  for  ever,  remainder  to  his  heir  male  for 
ever,"  then  over — tail  -        -        -       ii.    83 

_  * 

To  son,  after  death  of  bis  mother ;  and,  if  daugh- 
ter outlive  the  mother  and  brother,  and  iiis 
heirs,  to  them — tail  in  son    -        -        -        -    ib- 

To  wife  for  life,  remainder  to  three  daughters, 
equally  to  be  divided ;  and  if  any  die  before 
the  other,  survivors  to  be  her  heirs ;  and  if  all 
die  without  issue,  then  over — tail  -        -        -    ib. 

To  a  man  ''  and  bis  heirs,  and  if  he  dies  without 
issue,"  then  over— tail  -----    ib. 

To ''  wife  for  life,  then  to  her  son,  and  if  he  die 
without  issue,  having  no  son,"  then  over, — tail 
male  ------    ii.  82,83 

To  son  '^  and  the  heirs  of  his  body,"  after  death 
of  his  mother9  and  if  be  die  before  bis  mother, 
.    then  over — tail,   though    he  die    before   his 
.    mother       -        -        -        -        -        -       ii.    83 

To  ''  wife,  if  she  do  not  marry  ;"  but  if  she  do, 
then  his  son  to  enter  immediatelv  upon  her 
decease,  and  to  hold  to  him  and  the  heirs  of 
his  body — tail  in  son,  though  the  wife  do  not 

,    marry  -        -        -        -        -        -        -    ib. 

^  Devise  of  three  houses  to  wife,  remainder  one 
house  to  each  of  testator's  children  and  his 
heirs,  and  if  any  of  his  said  issue  die  without 
issue  of  his  body,  the  survivors  to  have  his  pan 
— ^life  to  survivors  on  death  of  either  (qu.)    ii.     84 

To. ''  son,  and  if  daughter  survive  son  and  his 
heirs,"  then  to  her — tail  in  son  -        -        -        ib. 

To  son,  **  and  if  J.  S.  (a  stranger)  survive  son  and 
bis  heirs,  then  to  J.  S" — the  fee-simple  in 
son -       ii.    85 

To  a  **  son  for  life,  and  his  heirs,  and  for  want  of 

~  heirs  of  him,  to  another  son"  in  the  same  man- 

.   ner,  "  and  for  want  of  heirs  of  him,  to  D.** 

(dieir  next  cousin  and  heir)  and  his  heirs — tail 

in  sons        -        -        -        -        -        -        -    ib. 
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To  a  *'  son  for  life^  remainder  to  another  son  and 
his  heirs  for  ever,  proviso  if  such  son  die  with- 
out heirs,  then  to  testator's  daughters"— -tail 
in  second  son   -        -        -        -        -      ii.  85, 86 

To ''second  son  and  his  heirs  for  ever,  and;  in 
default  of  heirs,  to  testator^s  own  right  heirs^ 
— tail  in  son        -        -        -     .  -  ii,     86 

To  a  ''son  and  his  heirs,  and  if  he  die  without 
heirs,  then  to  his  half  brother,  or  "  one  and' his 
heirs,  and  if  he  die  without  issue,  then  to  a 
charity,"  or  other  not  inheritable  to. the  first 
devbee — a  fee-simple  in  first  devisee    ii.  86,  n.  (1) 

To  one  "  for  life,  and  if  he  die  without  issue," 
to  another — tail  -----       ii.     87 

To  one  "  for  life,  remainder  to  next  heir  male," 
default  of  such  heir,  then  over — ^tail  in  first 
devisee        -        - '      -        -        -        -        -    ib. 

To  one  for  lif^,  ^'  remainder  to  his  first  heir  male, 
and  the  heirs  male  of  the  body  of  such  heir 
male"-^life  in  first  devisee  -        -        ii.  87,  n.  (1) 

To  "  a  man  and  his  wife,  and,  after  their  death, 
to  their  children,"  (they  having  children  at  the 
time) — is  life  estate  in  husband  and  wife,  re- 
mainder tQ  children  for  life  -        -        -        -    ib. 

To  "  a  man  and  his  children,"  or  "  his  issue," 
(he  then  having  issue) — the  devisees  are  joint- 
tenants        -------    ib. 

To  "  a  man  and  his  children,"  or  "issue,"  (he  not 
then  having  issue)-— tail  in  the  devisee   -        -    ib. 

To  a  man  "  for  life,  remainder  to  the  heir  or  h^irs 
of  his  body"— tail        -        -        -        -       u.    88 

To  one  son  for  life,  after  bis  decease  to  the  issue 
of  his  body  begotten  on  a  second  wife,  (he 
having  a  first  wife  then  living,)  default  of  such 
issue,  to  another  son  in  fee— -tail  in  first  son 

ii.  88,  89 

To  "  nephew  for  life,  and  the  lieira  male  of  his 
body  begotten,  but  for  want  of  such  issue,  to 
said  nephew  for  his  life,  and  no  longer,"  re- 
mainder over — ^tail  to  nephew    -        -      ii.  89,  90 

To  grandson  "and  the  heirs  of  his  body  begot- 
ten, and  their  heirs  for  ever ;"  proviso,  ir  he 
die  without  heaving  issue  of  his  body,  then 
over,  chargeable  wiUi  a  legacy— tail  in  grand- 
son   ------  ii.    9# 
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To  daoghter,  ^  to  hold  (after  the  death  of  her 
modier)  to  her  aod  the  hem  of  her  body/' 
proTisOi  if  the  die  without  istae  livinr  at  her 
decease,  then  the  estate  should  be  void  as  to 
the  inberitaDce — tail    -        -        -        -      ii.    qi 

To  soo,  ''  to  the  inteat  he  shall  not  dispose  of 
said  estate  for  longer  time  than  his  life,  and  to 
that  intent,  to  said  son  for  iife^  remainder  to 
\  tmstee  and  his  heirs  for  life  of  said  son,  re- 
oiaioder  to  heirs  of  body  of  said  son,"  re- 
mainder over—- tail    •   ii*  9ij  92,  $€d  vide  ib.  n.  (1) 

To  one  ''  for  life,  with  directioDs  to  trustees  to 
settle  said  estate  on  the  issue  of  his  marriage, 
but  if  he  die  without  issue  of  his  body,  then 
over — ^tail    ------      ii.    99 

To  one  **  for  life  and  no  longer,'*  remainder  to 
such  son  as  he  should  have,  default  of  such 
issue,''  over — tail  -        '^        -        -        -    ib. 

To  5.  J>.  9on  of  CD.  for  life,  and  the beiis  male 
ef  his  body,  de£ault  of  such  issue,  to  other 
sons  of  S.  JD.  by  name — tail  in  an  after-bom 
son  not  named    -        -        -        -        -       ii.    93 

To  ^'  second  son  of  R*  B.  for  life,  remainder  to 
the  first  son  of  the  body  of  such  second  son, 
and  to  the  heirs  male  of  his  body^ — tail  io 
second  son  -----       ii,    94 

To  one  '^  for  life,  and,  after  his  decease  to  and 
amongst  his  issue'' — tail       -        -        -        -    ib. 

Devise  of  legal  and  equitable  or  trust  estate  to 
one  '^  for  ufe,  remainder  to  first  son  or  issue 
male  of  his  body,  and  to  the  heirs  male  o£  such 
son" — tail  of  the  legal  estate         -        *       u.    95 

To  J.  S.  **  for  life,  remainder  to  first  son  of  J.  S. 
in  tail,  if  J.  S.  die  without  issue  male,"  then 
over— -tail    ------  96 

To  trustees  in  trust  to  convey  to  daughter  for  life, 
remainder  to  the  heirs  of  her  body-*Ufe  in 
daughter       -        .        -    (qu.)    -        -        "^    9^ 

]>evise  of  lands  to  be  settled  on  nephew  for  life, 
remainder  on  heirs  male  of  bis  body  and  their 
heirs  male — tail    ------    99 

In  trust  for  B.  for  life,  remainder  in  trust  for  the 
heirs  nale  of  his  body — tail  .        •        -        -  lOo 

-Trait  to  pay  rents  to  jB.  for  life»  after  to  pay  the 
same  to  the  heirs  of  his  body— tail         -        •    Ik 
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1\>  tnidtees  ''  to  the  use  of  T.  JS*  for  lift,  reuii»- 
der  to  trustees  to  preserrci  ftc.  remainder  to 
use  of  heirs  male  ot  T.  Jt."  proTiao  if  devisee 
should  not  conform  to  certain  proviso^  said 
premises  should  go  over— tail        •*        -      ii,  loi 

To  trustees  in  trust  for  P.  ''  for  life,  remainder 
to  trustees  to  preserve,  8cc.  remainder  to  the 
heirs  of  the  hody  of  P."*— tail       -        -      ii.  los 

To  trustees  ^'  to  use  of  his  son  for  life,  remainder 
to  the  use  of  the  heirs  male  of  the  body  of  his 
said  son — tail       •«.---.    ib. 

To  one  ^*  for  life,  remaluder  to  the  ntxt  heir  tnak 
of  his  body — tail  -----      ii,  103 

To  one  **  for  life,  remainder  to  the  heirs  male  of 
his  body,  and  his  heirs,  and  in  default  of  such 
heir  maJe,**  over — tail  -----    ib. 

To  one  ''  for  life,  then  to  the  heirs  of  his  body 
and  their  heirs,  and  in  default  of  such  heir,^ 
over— tail    ^        -----      ii.  104 

*fo  one  for  life  and  after  to  the  first  h^ir  male  of 
his  body— ^tail      -----      ii.  105 

To ''  one  and  the  first  heir  male  of  his  body  and 
tbe  heirs  male  of  his  body-*-tail     -        -      ii.  105 

To  father ''  for  life,  and  after  to  his  next  heir  male, 
and  to  the  lieirs  male  of  such  next  heir  male/' 
^ffein  father,  and  tail  in  next  heir  male     ii.  204 

To  C.  *^  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  the  heirs  of  the  body  of  C/'*-* 
life  in  C.  tail  in  heirs  of  his  body  -        -      ii.  106 

To  one  and  the  heirs  of  his  body,  and  tiiea  to 
trustees  to  preserve  remainders  duriog  his  life, 
or  failure  ot  issue-*over        -        -        -      ii.  108 

To  son  for  life,  remainder  to  trustees  durine  his 
life  to  preserve,  remainder  to  the  heirs  of  the 
body  of  his  said  son" — ^lifeinson    -        -        -  112 

To  A.  **  for  life,  to  trustees  to  preserve  to  heirs  of 
his  body^— life  in  A,  remainder  to  himself  in 
tail     ------.      ii.  109 

To  one  ''  for  life,,  remainder  to  issne  male  of  his 
body,  and  the  heirs  male  of  Uie  bpdy .  of  such 
issue  :male,  default  of  i&sue^  remainder  ovei^^ 
tail     -        -        -        -        -        -        -      ii.  107 
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To  daughter  for  life,  after  her  death  to  her  issue ; 
default  of  issue,  to  be  at  her  disposal — tail,  with 
contingeot  fee      -        •        -        -        -      ii.  103 

To  one  for  life,  remainder  to  the  issue  male  of 
his  body  and  to  their  heirs — tail  -        -       ii.  109 

To  oqe  and  the  issue  of  his  body  living  at  his 
death,  for  want  of  such  issue  over — tail  -    ib. 

To  one  and  his  sons  in  tail  male,  and  in  failore 
of  such  issue,  reversion  to  testator's  heirs — 
tail    -        -         -        -        -        -        -        ii-  110 

To  trustees  in  trust  to  pay  rent,  8cc.  to  daughter,, 
for  life,  remainder  to  the  use  of  the  heirs  of 
her  body,  default  of  issue  over — tail       -        -    ib. 

To  S,  for  life,  remainder  to  his  son  T.  and  his 
heirs  male  for  ever — life  in  S.,  tail  in  T*   -     ii.  11a 

To  son  and  the  heirs  of  his  body,  and  if  he  die 
without  leaving  issue,  over — tail   -        -        -    ib. 

To  one  **  for  life  without  impeachment  of  waste, 
and  to  his  issue  male  and  his  heirs  for  evel*,*' 
and  in  case  be  die  without  issue,  remainder 
over — life  estate  -        -        -        -•       -      iu  I2j 

.To  wife,  and  if  she  have  issue,  to  such  issue  at 
ai,  and  in  default  of  issue  to  name  two  persons 
to  sell  the  same  to  her  best  advantage^^life  in 
wife    -        -        -        .        -        -        -      ii.  ia8 

To  ''  son  to  enjoy  the  rents  for  life,  power  to  make 
jointure,  remainder  to  the  heirs  male  of  his 
body  during  his  life,  default  of  such  issue'' 
over — life   -------     ib. 

To  "  B'  and  his  heirs  lawfully  begotten,  viz.  to 
his  first  and  other  sons,  and  the  heirs  of  their 
bodies" — life  in  B.       -        -        -        -        -    ib. 

To  A-  (of  gavelkind  lands)  and  the  heirs  of  her 
body,  as  well  females  as  males,  and  to  their 
heirs  and  assigns  as  tenants  in  common — life 
in  j^;  -        -        -        -        -        -        -       ii.  129 

To  daughters  £«  and  S.  "  as  tenants  in  common, 
equaily  to  be  divided,  viz.  one  moiety  to  £. 
and  her  heirs,  and  the  other  to  5.  for  life,  and 
after  her  decease,  to  the  issue  of  her  body  and 
their  heirs— life  in  5.    -        -        -        -      ii.  130 

To  trustees  in  trust  for  B.  "  for  life,  and  to  his 
first  and  other  sons  in  tail,"  but  if  he  die 
'' without  an  heir  male  of  his  body,'' over — 
life     -        -        -        -        •        -        -        -    lb. 
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To  daughter  D.  ''for  liFe,  and  after  her  deafh 
to  her  first  son  and  the  heir  of  her  body/' 
default  of  such  heirs  to  N.  but  D.  not  to 
alien,  but  lands  to  be  to  her  heirs  male,  and 
for  want  of  such  issue  to  N» — life  -      ii.  130 

To  daughter  '*  M»  for  life,  remainder  to  trustees 
to  preserve,  remainder  to  first  and  other  sons 
in  tail,  but  if  daughter  should  die  without 
issue  of  her  body  living  at  her  decease,"  then 
over — life  in  daughter  -        -        -        -      ii.  131 

To  A*  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  first  and  other  sons  in  tail,  re 
mainder  to  **  daughters  as  tenants  in  com** 
mon" — life  in  daughters      -        -        -       ii.  132 

'  To  trustees  ''  to  settle  to  H.  and  the  heirs  of  his 
body,  default  of  such  Issue,"  over,  so  that  H.    , 
should  not  dock  the  entail — ^life  in  H>    -     ii.  133 

To  trustees  "  to  convey  to  daughter  for  life, 
without  impeachment  of  waste,  remainder  to 
her  husband  for  life,  remainder  to  the  issue  of 
her  body,"  remainder  over — ^life  in  daughter  -    ib. 

To  trustees  ''  to  convey  to  daughter  for  life,  in- 
dependently of  her  husband,  after  her  death 
to  heirs  of  her  body" — life    -        -        •      ii.  134 

To  trustees,  "  to  sell  and  purchase  other  lands  to 
•    be  settled  so  as  to  permit  E.  to  receive  the 
rents  for  life,  after  his  decease  to  the  use  of 
the  issue  of  his  body" — life  -        -        -        -    ib. 

To  trustees,  **  to  the  use  of  B.  for  life  without 
impeachment  of  waste,  remainder  to  trustees, 
to  preserve,  &c.  after  his  death  to  the  use  of 
the  heirs  of  the  body  of  -B." — ^life  -        -      ii.  1 35 

-  To  trustees  of  money  to  be  invested  in  land  to 
be  conveyed  to  ji.  **  for  life,  and  then  to  the 
issue  of  his  body,  default  of  issue,"  over — 
life     -        -        -        -        -        -       -       ii.  136 

To  trustees  *'  of  money  to  be  laid  out  in  lands  to 
be  settled  by  advice  of  counsel,  to  use  of  P. 
and  the  heirs  of  his  body  by  succession  and, 
priority,  default  of  such  issue,  over"— « life 
mP. ii.  137 

Devise  to  B.  ''  for  life  only,  without  impeach- 
ment of.  waste,  remainder  to  the  issue  of  his 
body,  and  to  the  heirs  of  the  body  of  such 
is3ue"~life         -        -        -        ^i        -       ii,  140 
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To  son  for  life  without  impeiu^inent  of  waste, 
remainder  to  trustees  to  preserve,  fee.  re- 
mainder to  the  heirs  of  the  body  of  the  son, 
power  to  jointure — ^life  -     "  -        -      ii.  146 

To  trustees  for  B.  and  his  first  and  other  sons  in 
tail,  without  impeachment  of  waste,  remainder 
over — ^life  in  B.   ->        -        -        -        -        -    ib. 

To  persons  and  their  heirs — they  take  as  joint- 
tenants        ------     iii.  419 

To  three  as  joint-tenants,  and  the  survivors  and 
survivor,  and  the  heirs  of  the  survivor — a  joint- 
tenancy  in  fee      -        -        -        -        -     iii.  453 

Devise  will  in  some  cases  operate  as  a  lease      ii.  393 

Is  a  breach  of  a  condition  not  to  alien       -     iii.  s66 

Devise  no  severance  of  a  joint-tenancy,  iii.  461,  n.(i)y 

465,  n.(i),  470 

To  executors  or  trustees  for  payment  of  debts  or 
portions  generally,  gives  them  a  power  to  sell 
or  mortgage         -        -        -        -        "       ^^    99 

But  otherwise  where  a  different  mode  of  raising 
the  money  is  declared  or  implied   -        -        -    ib. 

In  what  cases  estates  in  mortgage  to  devisor  will 
pass  by  his  will    -        -        <«        -        -       v.  101 

Quare,  whether  a  devise  by  mortgagee  of  lands 
mortgaged  to  him,  must  be  executed  conform- 
ably to  the  statute  of  frauds  -        -        -        -    ib. 

To  trustees  in  trust  to  pay  over  the  rents  and 
profits,  or  to  convey  or  to  sell,  vests  the  legal 
estate  in  the  trustees     -        -        -        -     iii.  5J0 
See  lAmitation. 

T'o  trustees  to  permit  feme  covert  to  receive  the 
rents,  &c.  for  h^r  own  use — legal  estate  in  the 
trustees       -        -        -        -        -        -      iii.  571 

Of  rents  and  profits  to  wife,  to  be  paid  by  the 
executors. — Quare  whether  legal  estate  in  the 
executors     -        -        -        -        -        -^-ib» 

To  trustees  to  pay  surplus  of  rents,  &c.  to  feme 
covert  for  life,  remainder  to  heirs  of  her  body — 
legal  estate  in  trustees,  and  not  executed  in 
her      -        -        -        -        -        -        -     iii.  572 

But  otherwise  of  a  devise  to  trustees  in  trust  to 
permit  A*  to  receive  the  rents,  &c.  for  life,  re- 
mainder to  stand  seised  to  the  use  of  the  heirs 
of  his  bod  J' — the  estate  is  executed  in  A*    iii.  573 
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To  tnuteei,  in  trust,  after  payment  of  taxes,  8cc. 
to  pay  over  the  surplus  of  rents,  &c«  to  C.  5. 
for  life,  and  then  to  the  use  of  the  heirs  of  bis 
body — ^legal  estate  in  trustees,  and  not  execated 
in  U.S. iii.  574, 575 

To  trustees  to  receive  rents,  and  apply  them  for 
inatntenance  of  J.  S.  for  life,  remainder  to  the 
heirs  of  J.  5. — legal  estate  in  trustees,  and  not 
executed  \n  J.  S.         -        -        -        -        •    ib« 

Of  lands  to  executors,  in  trust  to  be  sold,  gives 
them  an  interest  ------    ib. 

But  otherwise  of  a  devise  that  executors  shall  sell, 
this  being  a  bare  authority    -        -        -        -    ib. 

In  the  first  of  these  cases,  if  one  executor  die,  the 
trust  may  be  executed  by  the  survivor,  but  in 
the  latter  not        .        -        -        -      iH.  574, 575 

But  chancery  will  compel  the  heir  at  law  of  tl^e 
testator  to  join     -----     iii,  575 

To  A.  for  life,  and  after  his  decease  to  be  sold  by 
his  executors;  quare^  whether  the  executors 
may  sell  the  reversion  in  ji.*s  life-time   -        •    ib. 

To  executors,  for  payment  of  debts  and  until 
debts  paid,  gives  them  a  chattel  interest  only 
in  the  land,  and  not  a  freehold       -        -    ,  Y-  577 

%  (')  To  /•  C.  and  the  issue  of  his  body  living  at 
his  death,  in  default  of  such  issue^  over :  tail 
in  /.  C. — 1  Ca.  Op.  320.- 

%  To  J.  S.  and  his  heirs  for  ever,  but  if  said  J.  S. 
die  without  issue  of  his  body  living  at  his  death, 
then  to  /•  N.  and  his  heirs ;  fee  simple  in  /•  S. 
but  conditioned  to  go  over  on  failure  of  issue.-— 
3  Ca.  Op.  315 ;  videFearne's  Post. Works,  176. 

%  To  /.  S.  and  the  heirs  of  his  body,  but  if  said 
/.  S.  die  without  such  heirs  living  at  his  death, 
then  to  /.  N. ;  estate-tail  absolute  in  I.  Sj^ 
I  Ca.  Op.3i5. 

if  To  a  man  for  life,  remainder  to  his  issue ;  tail 
in  the  devisee. — 2  Ca.  Op.  279. 

(')  The  limitations,  Sec,  thus  marked  (IT),  are  not  inserted  in  the 
^work,  because  not  adjudications ;  but  their  authori^  is  sufficiently 
ipectable  for  the  student's  attention. 

I  I  2 
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^  To  a  person  for  his  "  sole  use>  and  benefit/' 
gives  a  fee.— Per  Fearne ;  vide  P.  Wks.  140. 

%  Of  freehold  estates  to  a  man,  hb  ''  executors, 
administrators  and  assigns/'  gives  a  fee.— 
F.  P.  Wks.  144. 

^  Of  real  estates,  in  tmst  to  permit  A*  B.  to  take 
the  rents.  Sec.  for  life,  then  in  trust  to  permit 
his  issue  to  take  the  same  as  tenants  in  com- 
mon, gives  estate  for  life  only  to  A,  B. — 
F.  P.  Wks.  154. 

%  Devise  over  of  chattel  or  personal  property, 
on  a  general  failure  of  issue  of  the  first  devisee, 
is  void ;  but  if  the  limitation  over  be  confined 
expressly,  or  by  implication,  to  the  dying  with- 
out issue  ''  living  at  hU  decease,**  or  without 
issue  which  shall  attain  twenty-one,  it  is  good. 
— F.  P.  Wks.  i6t. 

^  Of  freehold  land  to  *^  executors,''  om  such,  for 
payment  of  debts,  &c*  is  a  chattel  interest.^— * 
P.P.  Wks.  169. 

'%  To  G.  for  life,  remainder  **  to  the  issue  of  hb 
body  and  their  heirs  for  ever ;"  in  case  he  die 
without  leaving  issue,  over :  life  in  G«  remain- 
tier  to  his  issue  in  fee.— F.  P.  Wks.  178. 

'%  To  C.  and  D.  his  wife,  for  life,  remainder  to 
their  children  as  tenants  in  common,  and  their 
'heirs,  and  in  default  of  such  issue,  to  survivor 
of  C.  and  D. ;  life  to  C.  and  D.  contiugeot  re- 
mainder in  fee  to  children. — F.  P.  Wks.  185.*^- 
N.  testator,  had  a  child  living  when  will  made. 

^  To  B.  (of  lands,)  his  heirs  and  assigns  for 
ever,  '^  when  he  arrives  at  the  age  of  twenty- 
one,"'  does  not  vest  till  that  age,  unless  there 
is  an  intermediate  disposition  of  the  estate,  or 
of  the  rents  and  profits.— F.  P.  Wks.  191. 

%  Devise  to  Jl.  and  his  heirs  lawfully  begotten, 
an  estate- tail. — F.  P.  Wks.  174. 

.%  To  B,  his  heirs  and  assigns  fo|:  ever,  but  ih 
case  he  die  without  leaving  issue  of  his  body 
beeotten,  then  over ;  tail  m  B. — F.  P.  Wks. 
170  ;  lb.  133 ;  sed  vide  1  Ca.  Op.  315. 

%  In  trust  for  the  first  son  of  D.  *'  when  he  shall 
attain  twenty-one,"  for  life,  remainder  to  ]lhe 
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first  and  other  sons  of  such  sons  in  tail^  vests  in 
such  first  son  of  D.  (if  bom  in  testator's  life- 
time) immediately. — F.  P.  Wks.  912; 

Devise  of  leaseholds  to  D.  but  ''  if  D.  die  with- 
out having  child  or  children/'  then  to  B\  D. 
bad  a  child,  who  died  in  her  life-time ;  held 
D.  took  the  estate  absolutely         -         ii.  82, 130 

To  trustees  till  J,  attain  twenty-four,  and  then 
to  him  in  fee,  gives  him  the  fee,  though  he  die 
before  that  age    ------    ib. 

To  trustees,  in  trust  to  pay  rents  and  profits  to 
^.  a  feme  covert,  for  life,  for  her  separate 
use ;  j1.  takes  an  equitable  estate  for  life,  and 
may  make  an  equitable  tenant  to  pnecipe        -    ib. 

To  B.  for  life,  then  to  child  and  children  living 
at  his  death ;  posthumous  child  takes  equally 
with  the  rest        -        -        -  ,      -         ii.  83, 136 

To  executor,  in  trust  to  pay  debts  and  legacies, 
residue  to  himself;  only  a  charge,  and  heir  en- 
titled to  surplus  of  the  real  estate  -        -      ii*  137 

To  A.  and  her  heirs,  but  if  she  die  under  twenty- 
one  and  unmarried,  then  over ;  Jl.  died  in  life- 
time of  testator  under  twenty  one,  but  married ; 
heir  entitled         ------    ib. 

To  T.  and  his  heirs,  and  if  he  die  and  leave  no 
issue,  then  to  £• ;  a  good  executory  devise 
to  £•  -        -        -        -        -        -        -        -    ib. 

To  such  son  of  B.  as  should  be  in  holy  orders ; 
if  no  such  son,  to  C ;  devise  to  JS.  void,  as 
being  on  too  remote  a  contingency,  and  heir 
at  law  of  devisor  takes,  and  not  C.     -    ii.  851  137 

To  S.  her  heirs  and  assigns  for  ever,  but  if  she 
die  without  leaving  issue  of  her  body  at  her 
death,  then  to  F.  B. ;  S.  takes  a  fee  simple,  and 
executory  devise  to  F.  B.  good     -        -      ii.  138 
Fidepost,  612,  mss. 

Devise  to  O.  for  life,  remainder  to  C.  his  heirs  and 
assigns,  in  case  she  outlive  6,  but  if  not,  then 
to  G.  his  heirs  and  assigns ;  C.'s  estate  a  contin- 
gent remainder,  and  barred  by  G.'s  recovery,  ii;  140 

Of  *^  all  my  lands,  tenements  and  hereditaments 
to  Jl"  gives  a  fee,  unless  contrary  fbtent  ap- 
pear   ------         ii.  42, 241 

113 


480  ]>Bvisx. 

^  Of  all  the  rest  I  have  in  the  world,  both  houses, 
lands,  8cc/'  to  my  wife,  my  executrix,  so  that 
she  pay  therewith  debts,  6cc. ;  a  fee  in  the  exe- 
cutrix -        -        -        -        -        -        -      ii,  141 

Distinction  as  to  carrying  the  fee  where  the  debts 
are-  simply  a  chaarge  on  the  eaiaie  devisedf  md 
where  a  charge  oa  the  devisee  ia  respect  of  such 
estate.  In  the  latter  case  a  fee  passes,  in  the 
former  not  -        - ib. 

*'  I  give  my  freehold  house  .and  furniture  to  A. 
my  executrix,  she  paying  all  my  debts  and  legU". 
cies!*  passes  a  fee  to  il.         -        -         ii.  40, 143 

Devise  to  such  uses  as  A.  shall  appoint,  gives  a 
fee  to  -4.     -        •        -        -        -        -        -    ib. 

Devise  in  fee,  in  trust  for  A*  and  B ;  the  cestui  que 
trusts  take  a  fee    -        -        -        -        •        -    ib. 

Devise  commencing  with  intention  to  dispose  of 
"  all  the*'  testator's  "  worldly  estate,"  provides 
for  heir  at  law,  and  gives  ''  all  the  rest  of  my 
goods,  chattels,  rights,  credits,  personal  and 
testamentufy  estati*  to  B.  for  his  own  use;  B. 
takes  a  fee  m  the  Zaneb  of  testator  -        •     "•  ^45 

Devise  to  A.  after  the  death  of  B.  is  life  estate  in 
\  A.  by  implication,  if  A.  be  heir  at  law,  other- 
wise not      --.-----    ib. 

Devise  to  one  for  life,  remainder  to  trustees  and 
^  their  heirs  to  preserve,  &c.  remainder^to  others 
for  life,  remainder  to  trustees  as  before,  re- 
mainder over ;  remai  nder-men  take  legal  estates     ib. 

Devise  to  wife  for  Hfe^  and  if  J5.  one  of  testatoi^s 
sons,  should  pay  her  a  certain  sum,  he  to  share 
equally  with  his  brothers  and  sisters,  C.  D.  8cc. 
if  either  of  them  die,  his  or  her  share  to  go  to  the 
survivors ;  children  take  only  life  estate,  ii.  87, 146 

Devisor,  after  ''touching  my  worldly  and  personal 
estate,'^  gave  life  estate  in  A*  and  B.  to  his 
wife;  and  devised  all  his  lands,  freehold,  copy- 
hold and  leasehold,  in  A^  to  J.  W^  also  all  ms 
estates  freehold  and  copyhold  in  JD :  /•  W.  has 

-  only  life  estate     -        -        •        ".        ^     ^  -    ib. 

I  devise  all  my  messuages,  lands  and  heredfta- 
ments  to  A ;  life  in  ^  -        «-       -        -4    ib. 

'*  To  A.  and  the  issue  of  his  body,  his,  her  and 
their  heifs  equally  to  be  divided ;  if  nd  such 
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issue,  over."     Quare,  wheiiicr  j4.  has  a  life  or 
a  tail  estate  -        -        -        -        -        -      ii.    88 

To  a  trustee,  to  receive  and  pay  over  rents  of  the 
estate  for  maintenance  of  j4,  a  feme  covert, 
and  the  issue  of  her  body  for  life,  remainder 
for  the  use  of  the  heirs  of  her  body,  default  of 
such  issue  to  testator's  heirs;  j1,  took  estate 
for  life  only  ------    ib. 

To  A.  to  hold  as  an  inheritance  to  her  and  her 
children  or  issue  for  ever,  and  in  default  of 
children,  over ;  tail  in  ^.       -        -        -      ii.     89 

To  A.  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  the  heirs  male  of  the  body  of  A. ; 
the;  elder  of  **  such  sons'*  and  his  heirs  male  to  be 
prefeiTed ;  default  of  such  issue,  to  the  '^  daugh- 
ters^ as  tenants  in  common :  A.  takes  life  estate 
only;  the  words  "  sons"  and  "  daughters"  ex- 
'*  plaining  heirs  male  of  his  hody^  to  mean  first 
other  sons   -        -'-        -        -        -        -ib. 

Devise  of ''  all  m v  copyholds  at  BJ*  to,  &c.  ^i ves 
a  life  estate  only  -        -        -s        -         ii.  90,  146 

Of  personal  property  to  A.  for  life,  remainder  to 
her  children  when  of  the  ae;e  of  twenty-seven ;  if 
she  leave  no  children,  or  Si  die  before  that  age, 
over;  void  as  too  remote       -        -       ii.  140,  145 

Of  a  term  or  trust  of  a  term  for  any  number  of 
live3  in  being  successively ;  good  -        -        -    ib. 

Of  leasehold  property  in  remainder,  in  trust  for 
infant  in  ventre^  &c.  if  a  son,  for  life,  remainder 
to  such  of  his  issue  as  should  be  his  heir  at  law ; 
if  no  such  issue  living  at  his  death,  or  if  such  . 
infant  not  a  son,  remainder  over ;  ml  too  re- 
mote --------    ib. 

Of  lands  to  trustees  in  fee,  in  trust  for  A.  for 
ninety-nine  years,  if  so  long  live;  remainder  to 
his  first  and  other  sons,  and  the  issue  male 
of  their  bodies  for  a  like  term ;  default  of  such 
isinie  male,  to  B.  for  like  term,  and  his  issue 
male;  default  of  such  issue  to  right  heirs  of  ^ 
devisor :  the  limitation  over  after  that  to  the^r^ 
son  of  A.  void     ------    ib. 

Devise  to  A.  and  B*  and  their  heirs,  provided 
that  if  they  both  have  issue,  the  dividends  of 
both  to  go  to  their  issue;  default  of  issue  in 
both,  oyer:  tail  in  ^.£.      -.       t       -r      ii*    98 

11  4 
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Devise  in  fee  to  pay  debts,  then  to  use  oiA.  in  trust 
for  B.  for  life,  remainder  to  heirs  male  of  his 
body;  tail  in  B.  -        -        -        -        -      ii.  loa 

To  An  and  the  heirs  of  his  body  as  tenants  in  com- 
mon ;  if  A.  die  befpre  twenty-one,  or  without 
leaving  isdue  of  his  body,  then  over ;  A»  takes 
an  estate  tail         ------    ib. 

To  such  male  issue  as  B.  shall  have  when  A.  at- 
tains twenty-one ;  a  son  of  B.  dying  before  A. 
attains  twenty-one,  takes  nothing  -        -        -     ib. 

To  A.  for  life,  remainder  to  the  issue  male  of 
his  body,  and  the  heir  of  such  issue ;  estate  tail 
in^.  -        -        -        -        -        -        -      ii.  loi 

To  A.  for  life,  remainder  to  his  issue  in  tail ;  A. 
may,  before  issue  born,  bar  this  remainder,  and 
all  subsequent  remainders  contingent       -        -     ib. 

To  A*  for  life,  remainder  to  his  eldest  son  and  his 
heirs,  and  in  default  of  *^  issue  male  of  A^ 
over;  A,  takes  estate  for  life,  remainder  to  his 
eldest  son  in  tail,  remainder  to  himself  in  tail,  ii.  102 

To  A*  and  her  heirs,  and  if  she  die  without  issae 
she  to  dispose  of  it ;  default  of  issue  and  dispo- 
sition, to  B\  estate  tail  in  ^.         -        •      ii.  103 

To  C.  for  life  only,  remainder  to  the  issue  of  his 
body  as  tenants  in  common,  remainder  to  A.  iu 
fee;  estate  tail  in  C     -        -        -        -      ii.  104 

To  A.  for  life,  without  waste,  and  power  to  loinr 
ture,  remainder  to  the  issue  male  of  his  bod^ 
and  their  heirs,  default  of  issue,  over;  tail 
in  ^.  -        -        -        -        -        -        -      ii.  105 

To  testator's  first  son  on  his  wife  to  be  begotten- 
for  life,  remainder  to  trustees  to  preserve,  tea 
remainder  to  the  heirs  male  of  such  son ;  tail 
in  first  son   -        -        •        -        .        -        -    ib, 

%  Devise  to  A.  and  his  children;  A.  and  the 
children,  if  there  be  any,  take  a  joint  estate  for 
life;  if  none,  A.  takes  an  estate  tail. — 1  Ca. 
Op.  361. 

%  Devise  to  A*  in  tail  male,  subject  to  the  pay* 
ment  of  lo/xx)/.  to  the  daughters  of  A.  it  any 
lividg  at  his  death.   Quare,  whether  this  charge  ; 
can  be  barred  by  recovery  of  A. — 2  Ca.  Op*  130. 

%  To  A.  for  life,  and  until  B.  shall  attain  twenty- 
one  a)»d  then  to  B.  bis  heirs  and  assigns;  B.died 
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under  twenty-one :  this  a  vested  legaey,  and 
goes  to  his  heirs. — 3  Ca.  Op.  137. 

if  To  two  sons,  one  being  heir  at  law  of  testator, 
as  tenants  in  common ;  me  heir  takes  the  moiety 
by  descent.— F.  P.  Wks.  128. 

il  But  if  the  devise  be  to  them  generally  or  ex- 
pressly as  joint  tenants,  the  heir  takes  by  the 
will.— F.  P.  Wks.  128. 

.%  So  if  devise  be  to  two  co-heirs,  whether  in 
joint  tenancy  or  in  common,  they  take  under 
thewilL— F.  P.Wks.  128. 

'  il  To  jB.  and  his  heirs  for  ever,  but  if  he  die ' 
without. heirs,  then  to  C.  8u:.  (being  collateral 
heirs  to  B.)  is  estate  Uil  to  B.—F.  P.  Wks. 
133-176,  a  vide  17S. 

To  A.  and  the  heirs  of  her  body  as  tenants  in 
common,  is  an  estate  tail  in  il.      -        -      ii.  107 

» 

To  D«  testator^s  eldest  son  for  life,  remainder  to 
trustees.  See.  remainder  to  the  -first  and  other 
sons  of  his  said  son,  remainder  to  second  son  of 
said  eldest  son,  &c. :  the  sons  of  jD.  take  vested 
estates  tail  in  succession,  and  the  remainders 
over  are  not  contingent        -        -        -      ii.  108 

If  devise  of  land  be  void  for  uncertainty,  the  heir 
at  law  takes  -        -        •        -        -        -    ib. 

So  if  void  by  lapse ;  and  it  will  not  go  to  resi- 
duary devisee       -        -        -        -        •        -    ib. 

^  Devise  of  freehold  lands  upon  such  trusts,  &c« 
as  devisor  should  afterwards  by  any  instrument, 
8cc.  appoint,  void. — ^F.  P.  Wks.  435. 

%  But  quare  otherwise  of  copyholds  o^  chattel  ' 
interests. — ^Ib.  437. 

Devise  will  pass  an  estate  contracted  for,  ii.  6 ;  v.  63 

If  estate  contracted  for  be  devised,  and  title 
prove  defective,  devisee  not  entitled  to  any 
equivalent;  nor  heir  at  law  entitled  to  insist 
upon  having  it     -        -        -        -        -        -    ib. 

Devisee  of  real  estate  not  more  favoured  than 
legatee  of  personal       -----    ib- 

Devise  subject  to  payment  of  debts,  passes  a  fee, 
unless  a  contrary  intent  shown      -      ii«  4^ ;  Vt  99 
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Devise  to  trustees  will  not  carry  the  fee  by  impli- 
cation,  if  the  purposes  of  the  trust  may  be  an* 
swered  by  a  less  estate  passing  to  tbem  -    iii.  fit  i 

Devise  toil,  in  tail,  with  remainders  over;  proviso, 
that  the  devise  shall  be  void  on  a  certain  event, 
as  if  ^.  were  dead  without  issue :  on  the  hap- 
pening of  the  event,  the  remainder-man  takes, 

ii.  no 

Devise  to  .trustees,  to  be  applied  to  such  purposes 
as  they  and  the  minister  of  a  methodist  con- 
gregation should  think  fit,  not  a  charitable  use, 

iii-  59^ 

Words  may  be  supplied  in  a  will  to  make  the 
sentence  complete,  and  answer  the  testator's 
intent*        ------      y.  loi 

Devise  of  farm  in  testator's  own  occupation  to 
wife  for  life,  and  also  to  her  of  **  all  bis  goods, 
chattels  and  movables,"  passes  corn  growing 
at  testator's  death,  and  not  reaped  till  after 
death  of  wife        -        -        -'       -        "      ▼•    57 

Devise  %o  A.  and  (he  heirs  of  bia,  body ;  in  de&ult 
of  SMch  heirs,  over :  -tail  in  A,  and  limitation 
oyer,  vpid,  as  too  remote       -        -  ii.  209 ;  v.  117 

But  in  default  of  leaving  such  heirs,  over,  good  -    ib« 

Devise  in  trust  to  pay  produce  to  A*  for  life, 
temafnder  in  de&ult  of  issue  to  B. ;  remainder 
to  B»  vqid,  as  too  remote     -        -        -     iii.  61 1 

Bequest  to  all  the  children  of  A>  to  be  paid  at 
tw^Aty-one  or  marriage;  survivorship  and  main- 
tenaace  vests  on  eldest  attaining  twenty-<ine^  to 
exclusion  of  children  born  afterwards  v.     82 

Otherwise  of  a  marriage  settlement  -        -        -    ib. 

Devise  of  testator's  real  and  copyhold  estates  in 
geperal  terms  to  a  child  passes  unsurrendered 
as  well  as  surrendered  copyholds   -        ~       v*     55 

After-purchased  lands  will  not  pass  by  the  will 

▼.    65 

'  Tbe  rul^  that.after:purchased  Jan4s  do  not  pass 
is  pot  from  the  word  *'  having"  in  the  statute,    ib. 

Copyholds  purchased  after  the  will  passed  by 
will  containing  words  which  comprised  them, 
and  they  were  surrendered  to  uses  declared  or 
tp  l)e  declared  by  testator's  will    «       ^       v«    68 
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Devise  of  all  freehold  lands  held  to  pass  leases  for 
lives,  thoQffh  the  limitations  under  the  devise 
were  inapplicable  to  soch  leases     •        -      v.    69 

How  a  devise  may  fail  io  take  effect    -        -      v.  1 58 

May  fail  of  effect  from  various  circa  mstaiicea 
appearing  on  the  fkce  of  the  inairumeat|  or 
existing  dehors  the  instrument       -        ^      v.  158 

May  foil  by  uncertainty  or  rept^noficy  on  the  fiaoe 
of  the  will  -        -        -        -        -        V.  159, 161 

If  the  thing  devised  clearly  described,  will  not 
foil  for  error  in  words  of  demonstration  -      v.  161 

May  be  void  for  repugnancy;  as  if  it  contains, 
provisoes  repugnant  to  what  has  been  before 
directed       -        -        -        -        -        -       v.  162 

Or  void  because  the  devisor's  ijitent  is  not  agree- 
able to  the  rules  of  law  -        -        -       v:  184 

Because  the  devisor's  instructions  not  followed  -.   ib. 

If  it  does  no  more  than  what  the  law  would  effect 
without  it    -----       V.  164,191 

Of  an  estate  for  life,  to  the  heir  at  law,  void ;  for 
the  fee-simple  descending,  drowns  the  estate 
for  life V.  186,188 

Of  an  estate  to  the  heir  at  law,  charged  with 
money  to  be  paid,  will  not  take  it  out  of  the 
above  rule    -----       v.  188J189 

Though  to  take  by  the  devise  is  most  beneficial, 
for  the  heir  -        -        -        -        -       v.  189;  192 

To  daughters  alters  the  descent,  and  consequently 
operates  to  give  them  an  estate  by  purchase,  v^  ^  191 

Of  borough-English  lands  to  sons,  alters  the 
descent,  and  they  take  by  purchase  by  the 
devise         .----.      v.  192 

So  of  gavelkind  lands      -        •        -        -        -    ib. 

Though  the  devise  in  the  above  caaes  had  been 
to  the  sons  or  daughters  as  tenants  in  com- 
mon  -        -        -        -        -        -        -        -    ib. 

May  be  void  as  to  part,  as  doing  only  that  which 
the  law  would  have  effected  without  the  devise, 
and  good  for  the  residue        -        *      -        -    ib. 

May  fail  of  effect  by  express  or  implied  waver 
by  the  devisee     -     "  -     '  -     -  -       r        "    i^* 


492  DBV181:.. 

Whenever  a  persoD,  having  a  claim  on  the  de«    ' 
visor's  estate  independeqt  of  him,  and  also  a 
claim  under  his  will,  which  claims  ^are  repug- 
nant|  and  pursues  the  former^  the  latter  is 
waved  -----       v.  192, 196 

This  rule  extends  not  to  cases  where  he  takes 
upon  himself  to  devise  lands  in  which  he  has 
no  interest  -        -        •        -        -        -v.  213 

May  fail  of  effect,  by  the  devisor's  performing 
it  in  his  life-time  .        •        •        .       y.  201 

So  by  falling  within  the  purview  of  the  stat.  3 
ana  4  WilL  and  Mary,  c.  14,  against  fraudulent 
devises  to  cheat  creditors        -        -      v.  201,  203 

Exception  where  there  is  a  limitation  or  appoint- 
ment in  the   devise  for  payment  of  debts 

V.  203,  204 

Revoked  by  a  man's  marriage  and  having  issue 

V.  213, 214 

But  marriage,  &c.  being  only  a  presumptive  re- 
vocation, it  may  be  reoutted  by  circumstances 

V.  214 

Or  by  any  kind  of  evidence,  parol  or  written     -    ib- 

Queere,  whether  marria^,  &c*  be  a  revocation  of 
a  devise,  not  disposing  of  all  the  testator's 
estate  -        -        •        -        -        -        -    ib. 

Will  of  a  woman  not  revoked,  but  suspended  by 
her  marrying      -        -        •        -        -       v.  213 

Will  not  revoked  by  an  alteration  in  the  personal 
capacity  of  the  devisor  ;  as  his  becoming  non 
comipo$  after  making  the  will,  or  the  like         -    ib. 

Revoked  by  an  alienation  and  taking  back  of 
the  fee  in  the  land,  8u:*  devised     -        -       v.  214 

Or  making  a  conveyance  to  the  devisor's  own  use 

V.  215 

Or  to  other  uses,  with  remainder  to  his  own  right 
heirs,  which  is  the  old  reversion    -        •       v.  216 

And  the  same  rule  applies  to  equitable  estates,  v.  218 

Devise,  where  the  thing  lies  in  grant,  revoked  by 
a  subsequent  grant,  if  the  fee  be  affect^ 

V.  220,  221 

Although  these  conveyances  be  made  for  a  parti-  * 
cular purpose       -        -        -        -       v.  221,222 
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Or  be  made  to  give  effect  to  a  devise  made  pre- 
viously       -        -        •        -        -        V.  223, 233 

Or  done  or  suffered  through  mistake         v.  323,  234 

Or  be  the  very  act  which  the  testator  intends  to 
be  done,  and  directs  in  his  will     -        -       v.  324 

Of  a  lease,  will  be  revoked  by  a  surrender  and 
renewal  made  subsequent     -        -         v.  334,  335 

Not  revoked  by  a  stranger's  cancelling  or  tearing 
it V.  343 

May  be  good  as  to  part,  although  other  parts  ob- 
literated by  the  testator  subsequent  to  its  exe- 
cution   -        -        -        •        -        -     V-  257, 358 

DsvisB  ExECUTORT.  In  what  cases  there  may  be 
an  executory  devise  of  a  fee  after  a  fee-simple 
or  fee-tail      -        -        -        -    iii.  504 ;  v.  76,  78 

Good  as  well  of  chattel  as  of  freehold  interests, 
if  contingency  to  happen  within  a  life  or  lives 
in  being,  or  twenty-one  years  after  -    iii.  504,  560 

Dbvisbe,  is  entitled  to  redeem  a  mortgage     -      iii.  346 

Not  entitled  to  redeem  but  upon  payment  of 
bond  as  well  as  mortgage  debt     «        -      iii.  356 

In  what  cases  entitled  to  have  devised  estate 
exonerated  out  of  the  personal      -        -        -    ib. 

Is  included  in  the  word  ''  assigns"     «        -      iv.  331 

May  be  barred  by  fine  and  non-claim  before 
entry  ------      iv.  468 

Must  prove  the  testator  to  have  been  of  sound 
and  disposing  mind     -        -        -        -       v.  135 

May  be  natural  persons  or  civil  persons    -       v.    31 

May  be  persons  in  esse  or  not  in  esse        -     v.  31,  34 

Persons  certain  or  uncertain  -        -        -     v.  ^3,  24 

But  parishioners,  qna  such,  cannot  be  devisees,   v.  29 

Must  be  ascertained  by  nomination  or  descrip- 
tion   --------    ib. 

The  description  may  be  made  good  by  reputation 

V.  29,  30 
Vide  Bastards 

Described  as  a  ''wife"  may  take,  though  she  be 
not  so,  if  she  be  reputed  as  such   -        -       v.    30 
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Most  answer  strictly  the  description  given  bj  the 
testator        ------       t.    43 

Maj  be  described  as  second  son,  and  the  descrip- 
tion shall  be  constraed  literally      -        -        -    ib. 

Dignity.    Definition  and  nature  of  a  dignity   •    i.  S99 

How  it  differs  from  an  office     -        ->        -        •    ib* 

The  difference  between  the  creation  of  a  dignity 
by  writ  and  by  patent  -        -        -        -       i,  300 

For  what  period  a  dignity  may  be  created  -       L  301 

Of  the  incidenti  attending  the  posteaum  of  dig" 
nities  -------!•  302 

It  supplies  the.sur  and  christian  name  of  the  dig- 
nitary, in  legal  proceedings  -        -        -        -    ib« 

How  the  peerage  of  a  female  is  affected  by  mar- 
riage --------ib« 

A  difference  where  she  is  married  to  one  of  a 
lower,  and  where  to  a  higher  degree,  i.  304;  ii.  190 

Whether  there  can  be  curtesy  of  titles  of  honour,  i.  304 

Titles  not  dividible.  -        -        -  i.  305;  iii.  480 

Cannot  be  granted  for  years     -        -        -      ii.  310 

Shall  descend  to  an  only  daughter;  but  if  seve- 
ral, will  return  to  the  crown,  to  be  conferred  on 
either  at  pleasure  -----    ib. 

Description  of  a  persop,  in  a  deed,  by  the  name 
of  his  dignity,  sufficient         -        -        -     ir.  103 

An  estate  in,  not  barrable  by  fine       -        -  iv.  476 

How  a  dignity  may  be  lost  or  extinguished  -  i.  307 

Cannot  be  surrendered     -        -        -        -  -    ib. 

In  what  cases  transferrable       -        -        -  -    ib. 

Whether  extinguished  by  accepting  a  patent 
barony         .------    ib. 

Discontinuance.    When  a  bar  of  wife's  dower,  ii.  335 

Not  effected  of  copyholds  by  husband  seised  jure 
uxoris  surrendering  to  another  in  fee      -     iii.    18 

Wife's  inheritance  not  discontinued  by  fine  or 
other  act  of  the  husband       -        -        -     iv.  433 

Of  discontinuance  b^  wife,  of  lands  of  which  she 
is  seised  jtirtf  man^f       -        -        -  iv.  518,  dsfj^. 

Of  discontinuance  by  the  husband,  bf  lands  of 
which  he  is  seised  jure  uioris         -        -     iv.  520 

Cannot  be  of  things  lying  in  grant    -        -     iv.    50 
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DisjUNCTiYB.    Disjaactive  word  shall  be  eonstraed 

.    copulativelj,  where  the  sense  requires  it     iii.  392, 

294 
In  what  cases  it  gives  election  to  the  party,  iii.  393, 294 

DissENTEBs.    Uses  for  the  support  of  protestant 

dissenters,  good  -        •        •        .        .     iii,  ^96 

Disseisin.    Entry  by  lessee  before  the  commence- 

ment  of  his  term  is  a  disseisin       -        -      li.  455 

FeofTment  effects  a  disseisin      *        -        -     iv.  164 

A  bare  taking  of  the  rent  and  profits  no  ouster 
or  disseisin  -----    iii.  443,  n.(3) 

Disseisin  of  a  devisor  effects  a  revocation  of  a 
will  made  by  the  disseisee     -        -        -      v.  S43 

But  the  re-entry  of  disseisee  re-establishes  the 
will     --------    ib. 

In  what  cases  disseisin  will  divest  a  descent,     v.  311 

No  disseisin  of  a  copyhold        -        .        .     iv«  168 

Distress.    See  Rent. 

Ho  distress  on  lands  extended  on  an  elegit  or 
sequestration,  without  leave  of  court      -       i.  338 

Distresses  may  be  given  for  rent  upon  other  lands 
than  those  out  of  which  it  is  primarily  pay- 
able   -------       i.  340 

In  what  cases  such  distress  will  amount  to  the 
grant  of  a  rent-charge,  and  in  what  not,  i.  339, 343 

Where  lands  are  not  open  to  distress,  it  is  the 
sameas  if  no  distress  upon  them    -       .'       -    ib. 

DivoBCE.    Tn  what  cases  a  bar  of  wife's  dower       ii.  345 

A  vinculo  matrimonii  converts  previous  estate  tail 
in  husband  and  wife  to  an  estate  for  life        iii.  453 

A  mensa  et  thoro  does  not  exonerate  husband 
from  his  wife's  contracts        -        -        -     iv.    33 

Doctor  AND  Student.    The  work  noticed  •        xxvi. 

DoiTESDAY.    Whether  lands  are  ancient  demesne  is 

to  be  proved  by  this  book     -        -        -     iii.  313 

Certificate  of  the  contents,  evidence  -   ib.  n-  (1) 

Don  ATI  Vb.    See  Advowson* 

No  lapse  of    ------       i.  nS 

Dos  DE  Dote.    When  it  is  admitted,  and  when  not 

ii.  341;  243 
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DofBHOusB.    Dower  of       -        -        -    -    -      ii.  312 

D0WEBES8.    Has  no  freehold  till  entry   -        -      11-254 

Sboold  demand  her  dower  on  her  husband's 
death  -        -        -        -        -        -      ii.  255 

Cannot  enter  on  her  dower  till  an  assignment 
made  to  her         -        -        -        -        -     iy.  518 

Entitled  to  reside  in  husband's  mansion  for  forty 

days ii-  255 

Loses  this  privilege  on  her  second  marriage       -    ib. 

Shall  hold  the  land  freed  of  all  charges  made  by 
the  husband  subsequent  to  the  marriage       ii.  264 

But  not  of  those  which  commenced  previous  to 
the  marriage,  nor  those  in  which  she  has  con- 
curred        -------    ib. 

The  power  which  doweress  has  over  the  lands 
assigned  her         --•--!!•  265 

May  by  stat.  Westm.  devise  the  com  growing 
upon  the  land  at  the  time  of  her  decease '       -    ib. 

Holds  of  the  heir,  but  in  of  the  estate  of  the  hus- 
band       -        -        -        -  ii.  363,  n.(i);  iv.  316 

Relieved  in  equity  against  a  satisfied  mortgage 
term   •        -        •        -        -        -        -     iiL  648 

So  of  an  unsatisfied  term,  she  paying  her  propor- 
tion of  principal  and  interest         -        -        -    ib. 

Cannot  levy  a  fine,  suffer  a  recovery,  or  other- 
wise discontinue  lands,  See.  of  which  she  is 
seised  in  right  of  her  husband         -     iv.  433,  518 

Recovery  suffered  bv,  to  the  prejudice  of  remain- 
der-men, 8cc.  void,  and  a  forfeiture        -     iv.  521 

Doweress  of  copyholds  need  not  be  ad- 
mitted        -        -        -        .        -        -     ill.  119 

DowEB.    The  nature  of  an  estate  in  dower,  and  the 

\  different  kinds  of  dower  -^        -        -      ii.  394 

The  difference  between  dower  by  the  common  lam, 
the  dvil  law,  and  ctutom       •        -        -        -    ib. 

Dower  by  custom,  shall  be  strictly  construed,  ii.  218 

Dower  ad  ostium  ecclesia  -        -        -        •  ii.  220 

DoYiev  ex  assensu  fatris    -        -        -        -  ii.  222 

Dower  de  la  pluis  beale     -        -        «        •  ii«  224 

Who  entitled  to  dower,  and  who  not     -        -  ii.  225 
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An  alien  subject  not  entitled  to  dower        -      ii.  225 

Nor  wife  of  an  alien        -----    ib. 

Of  women  professing  the  JewisK  religion  -        -     ib. 

Women  papists  not  disabled  from  claiming 
dower  ------      ii,  226 

Women  attainted  of  treason  or  felony  not  en- 
titled to  dower     -        -        -        -        -        -    ib 

The  difference  between  the  attainder  of  the  hus- 
band and  that  of  the  wife,  as  to  dower    -        -    ib. 

Wife  of  felode  $e  dowable;  so  of  an  outlaw,  of 
.  an  heretic,  and  of  an  excommunicate    -      ii.  227 

Wife  of  an  idiot  or  lunatic  dowable  -        -        -    ib. 

In  what  cases  second  wife  shall  have  dower,  and 
in  what  not  -        -        -        -        -      ii.  232 

Of  what  kind  of  hereditaments^  and  out  of  what 
estate,  a  woman  may  be  endowed      -        -      ii.  226 

Wife  not  dowable  of  an  annuity      -        -        -    ib. 

But  is  of  a  rent-charge    -----    ib. 

Not  of  a  trust  estate         -        -         ii.  2274  iv.  205 

Nor  of  an  equity  of  redemption  of  mortgage  in 
fee,  or  other  equitable  estate  -        -        -    ib. 

But  otherwise  of  a  mortgage  for  a  term    -     iii.  488 

Not  of  copyhold  lands,  unless  by  special  cus- 
tom   -        -        -        -        -        -  ii.  228^  iii.  16 

Dowable  of  tithes,  and  bow  k  is  assignable      ii.  230 

Of  common  of  pasture  in  gross,  but  not  of  com- 
mon sans  nomore  -        -        -        -        -        -     ib. 

Of  advowsons,  mills,  fairs  and  markets,  fran- 
chises, offices,  bailiwick,  profits  of  courts,  fines, 
heriots,  piscaries,  canal  shares,  &c.  7      ii.  231 

Wife  dowable  out  of  estates  in  fee-simple  and 
fee-tail         -        -        -        -.-        -        -ib- 

But  not  out  of  an  entailed  rent          -        -  i.  330 

Nor  out  of  a  descendible  freehold     -        -  -    ib. 

Nor  out  of  ajqint  estate   -        -  ii*  234,  235 ;  iii.  415 

But  is  out  of  an  estate  in  common    -        -  -    ib. 

Of  husband's  estate-tail,  though  it  be  discon- 
tinued.        --.«-.       ii.  235 

Of  rent,  though  the  husband's  estate  is  extin- 
guished    *   -     "  -        -     '  -        -        -         -     ib. 
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Of  a  defeasible  estate  in  the  husbaad         -      ii.  235 
But  not  out  of  lands  in  mortgage  to  him    -        -    ib. 

In  what  cases  dower  out  of  a  remitted  estate,  ii.  232, 

934 
Wife  not  entitled  to  dower  out  of  an  estate  reco- 
vered on  a  title  paramount    -        -        -       ii.  234 

In  what  cases  wife  entitled  to  dower  out  of  im- 
provements of  the  husband's  estate         -      ii*  238 

Wife  may  elect  to  have  dower  either  oat  of  lands 
given,  or  those  taken  in  exchange  -      ii.  263 

And  so  out  of  a  rent-charge,  or  of  the  laud         ii.  224 

Of  the  requisites  to  compkte  the  wife*s  title  to 
dower  -        -        -        -        -        -        -•     ii.  243 

A  valid  marriage^  and  continuance  of  coverture, 
requisite  to  entitle  the  wife  to  cbwer      -         -    ib. 

Seisin  of  the  husband,  either  in  £Eict  or  in  law, 
necessary     -        -        -        -        -        -       ii.  241 

Momentary  seisin  sufficient,  if  beneficially  for 
his  own  use  -        -        -        -        *       li.  24^  249 

Assignment  of  dower  to  widow  of  husband*^  an- 
c^tor,  prevents  seisin  as  ro  a  third         -        -    ib. 

Of  the  death  of  the  husband,  requisite  to  con- 
stunmale  her  title         -        -        -        -       ii.  253 

This  must  be  a  natural  and  not  merely  a  civil 
death  -        ^        -        ^        -        •        •    ib. 

Demand  should  be  made  of  dower  on  hnsbandV 
death  -        -        -        -        -        -        -       ii.  254 

AssignmeMi  of  dower  necessary  to  her  entry  upon 
bar  dower    -        -    '    •        -        -        *      ii.  253 

Within  what  time  dower  is  to  be  assigned,  and 
the  privileges  of  the  wife. in  tbeoictto  time,  ii.  254 

Assignment  is 'to  be  made  by  the  heir  of  the  hus- 
band, or  other  tenant  of  the  freehold*      -      ii.  256 

But  good  if  made  by  one  who  has  an  apparent 
ripit ii.  257 

Of  assignment  by  one  of  two  or  more  joint 
tenants ii.  257,275 

Assignment  must  regularly  be  made  of  the  laod, 
or  a  rent  oat  of  the  land  of  wbichy  tfae  wife  is 

dowable       -        -        -        -        -        -      Jj.  261 
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Should  be  made  by  metes  and  bouncU         -      ii.  259 

But  this,  in  some'cases^  may  be  dispensed  with, 

ii.  259,  260 

How  to  be  made  of  a  mill,  an  advowson,  a  stall- 
age, a  fair  or  market,  an  office,  tec.        -      ii.  260 

How  of  tithes  -------    ib. 

An  assignment  of  dower  must  be  absolute  and 
unconditiottal       -----      ii.  263 

No  livery  or  writing  neeessary  in  assignment  of 
dower  ------         263,  n.  (1) 

DoWer  lands  are  held  discharged  of  all  incum- 
branoes  made  by  the  husband  after  marriage,  ii.  265 

The  authority  of  a  doweress  in  respect  to  granting 
leases  of  tiie  lands  assigned  to  ner  -        -    ib. 

Of  devising  emblements  under  the  statute  of 
Merton         -        -        -         -        .        -        -    ibi 

To  what  species  of  emblements  the  statute  ex- 
tends -------      ii.  269 

Doweress  after  assignment  attendant  upon  the  re- 
versioner    -        -        -        -        -        -        -ib. 

The  consequence  of  this  with  respect  to  rents,  &c. 
payable  by  the  husband         -        .        -    266,  269 

How  the  wife^s  title  to  dower  shall  be  barred  or 
prevented     -        -        -        -        -        -      ii.  270 

Title  to  dower  may  be  prevented  by  any  limitation 
of  the  estate  to  the  husband,  which  prevents  his 
being  seised  of  the  fee  in  possession  -  ii.  266,  270 

The  various  limitations  for  this  purpose  noticed,  ii.  271 

The  statute  Westminster  2,  c.  4,  with  respect  to 
the  barring  the  wife  of  dower  by  recovery,  ii.  272 

The  effect  of  a  cesser  by  the  husband         -      11.271 

Fine  sur  conusance  de  droit,  S^c.  levied  by  the  hus- 
band, and  nonclaim  bars  the  wife's  dower  -   ii.  272 

Fine  levied  by  her  of  jointure  made  after  mar- 
riage, no  bar  of  dower  out  of  other  lands.  -    ii.  273 

But  otherwise  of  jointure  made  before  inai^iage     ib. 

Of  collateral  satisfaction  made  to  the  wife  in  lieu 
of  dower      ------.    ib. 

When  a  devise  shall  be  considered  as  a  satisfac- 
tion for  dower     -        -        -        -        -       ii.  276 
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A  release  of  the  wife's  right  of  dower  to  a  tenant 
for  life,  a  bar        -----'      ii.  276 

Release  to  teoanl  for  years,  not         -        -        -    ib. 

Of  particular  customs  allowed  to  be  a  bar  of 
dower  -        -        -        -        -        -        -      ii.  179 

lu  what  cases  dower  lost  by  the  discontinuauoey 
extinguishment,  &c.  of  the  husband's  .estate,  ii.  236 

Endowment  de  fwvo,  what,  and  when  the  wife 
entitled  to  il         -        -        -        -        -      ii.  241 

Title  to  dower  may  be  waved  by  her  before 
marriage,  though  an  infant    -        -        -      iv.     14 

Wife  of  bargainee  of  land  shall  have  dower, 
though  husband  die  before  enrolment    -       iv.  280 

Not  prevented  by  attainder  of  felony  or  mispri- 
sion of  treason  of  the  husband,  but  is  by  his 
attainder  of  treason       -        -         -         -     iv.  486 

Drunkenness  not  a  sufficient  ground  to  vacate  a 

contract,  unless  contrived      -        -        -*     iv.      9 

Duress.     What  considered  to  be  such  to  avoid  a 

deed    -        -        -        -        -        -        iv.  9 ;  v.  19 

Durham,  fines  may  be  levied,  and  recoveries  suflfered 

in  the  courts  of    -        •        -        -        -     iv.  446 

Duty.  How  far  a  duty,  uncertain,  may  be  re- 
leased -        -        -        -        -        -      iv.  221 

Easements.    What  tliey  are         -        -        -      iv.  127 

Ecclesiastical  Persons,  their  power  to  make 

leases  -        -        -        -        -        -        -      ii.  321 

Barred  for  life  by  fine  and  non-claim  of  their 
church  land,  but  not  their  successors      -      iv.  457 

Cannot  suffer  recoveries  -        -        -        -     iv.  514 

Ejectment.  Ejectment  may  be  had  against  lessee, 
where  lessor  has  right  of  entry  for  non-pay- 
ment of  rent,  and  there  is  no  distress      -      li.  47 1 

Such  ejectment  conclusive,  unless  rent  and  costs 
are  paid  within  six  months  after    -        -        -     ib. 

But  the  proceedings  shall  cease  if  paid  before  trial, 
and  the  lease  will  not  be  prejudiced       -        -     ib. 

Necessary  before  entry  can  be  made  for  non- 
performance of  a  condition  reserved  by  way  of 
proviso         -         -         -         -        -         -      iii.  370 

Otherwise,  where  reserved  by  limitation  of  use  -     ib. 
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May  beWought  by  mortgagee  pending  a  bill  of 
foreclosure  -----  iii.  320 

May  be  brought  to  obtain  possession  of  copyholds 
after  fbreciosui:e  -        -  .    -        -        -        -    ib. 

Is  not  equipotent  with  entry  to  avoid  a  iiney  iv.  643 

Election.    Where  a  person  may  elect  to  accept 

money  for  land^  and  i  converse       -        -        i.     2 1 

Election  by  femes  covert  and  infants  -        -       i.     22 
By  tenants  in  tail     -----       i.     23 

Wife  may  elect  to  be  endowed  of  the  second 
seisin  of  the  husband.    See  IVife. 

Where  election  may  be  made  by  the  grantee  in 
cases  of  uncertainty  in  grants         -        -     iv.  107 

Such  election  must  be  made  in  the  life-time  of  the 

.    grantee^  and  not  by  his  heir  or  executor         -     ib. 

The  heir  cannot  elect  to  take  by  purchase  or 
descent        ------      v.  272 

In  what  cases  heir  to  elect.     See  Heir. 

Elegit,  writ  of,  cannot  be  had,  against  copyholds,  iii.  20 

Tenant  by  elegit  not  capable  of  accepting  release 
by  way  of  enlargement  -        -        -        -     iv.  215 

Cannot  levy  a  fine  of  the  land   -        -        -     i  v.  136 

May  be  barred  by  fine  and  non-claim        -     iv.  467 

Elopement.     In  what  cases  a  bar  of  the  wife's 

dower^         ------      ii.  279 

No  bar  of  wife's  jointure  -        -        -      ii.  300 

Ely.     Fines  may  be  levied  and  recoveries  suffered  in 

the  courts  of         -----      iv.  453 
Emblements.    What  they  are       -        -        .     iii.    ^g 

Widow  entitled  to  free-bench  during  widowhood, 
loses  her  emblements    -        -        -        -        -    ib. 

But  if  she  let  the  lands,  her  lessee  will  not  lose 
the  corn  sown  by  him  -        -        -        -        -    ib. 

On  her  death  during  widowhood,  her  executors 
shall  have  the  crop       ------    ib. 

Belong  to  a  surviving  joint-tenant    -        -     iii.  449 

Unless  where  the  joint^tenancy  is  between  hus- 
band and  wife      ------    ib. 

But  with  respect  to  tenants  in  common,  a  moiety 
on  the  death  of  either  goes  to  the  represen- 
tative   iii.  450 
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Endowment.    See  Dowtr. 

When  the  wife  entitled  to  endowment  dt  novo^  ii.  24? 

ENfEANCHiSEMENT  of  copyboldd,  what  jtnd  how 

effected        -----        ^     jji.  208 

By  conveying  the  freehold  of  the  copyhold  to  the 
tenant  in  fee  ou  releasing  the  right   -  ixu  ^o6p  209 

Best  effected  by  conreyance  calculated  to  pass  a 
freehold       -----    iJi.  uo8,  n.  (i> 

The  conveyance  ^may  be  to  the  tenant  of  a  par* 

ticular  estatis  -  -  -  -  -  iU.  209 
Destroys  wife's  free-bench  .  -»  -  iii.  55 
Affects  curtesy  ia  like  manner  as  free-bench,  iii.  j4, 57 
Destroys  right  of  ^common  at  law       -        -     iii.  150 

Which  will  not  pass  by  appurtenances  in  the 
deed    -------     iii.  i8i 

But  set  up  in  equity         -        -        -        -        *    ib. 

All  customs  and  other  rights,  incident  to  copy- 
hold tenure,  extinguished  by  enfranchisement     ib. 

Enitia  Pabs.    The  meaning  of  this  phrase    -     iii.  481 

Enjoyment.    Construction  of  covenants  respecting 

quiet  enjoyment  in  leases,  8cc.        -        -     iv.  141 

Covenant  for  quiet  enjoyment  not  broken  by  any 
acts  which  do  not  go  to  iilipeach  the  title  or 
right  of  possession         -        -        -        -     i  v.  137 

Such  covenant  in  a  lease  of  rectory  not  broken  by 
lessor  being  expelled,  and  lessee  ousted  by  tbe 
new  rector  -------    ib. 

Enlargement.     What  releases  may  enure  by  way 

of  enlargement     -----     iv.  220 

Words  of  inheritance  necessary  to  create  a  fee  iu 
a  release  enuring  by  enlargement  -        -     iv.  200 

Enrolment.    See  InrolmetU. 

Entry,   by   lessee  necessary  before  lessor  can  re- 
lease to  him  the  reversiqn      -        -        -     iv.  427 

Entry  by  copyholder  necessary  before  he  can 
surrender      -        -        -        -        -        -    iii.    77 

Any  act  of  pwnership  by  him  over  the  land 
amounts  to  an  etitry  and  seisin  by  him   -        -    ib- 

Lessor  has  no  reversion  till  entry  of  lessee  -      ii-  427 

Entry  should  be  made  b^  a  lessee  of  a  term  after 
making  livery  to  a  feoffee  as  attorney  of  bis 
lessor  *        -        -        -        -        -   '     -      ii.  43^ 


EKTRY.  SOS 

Quadre,  whether  entry  hy  trastees  to  presei-ve,  &c. 
will  merge  a  term  of  years  vested  in  them     ii.  430 

Entry  upon  an  interest  termini  of  a  lessor,  does 
not  destroy  his  estate    -        -        -        .      ii*  453 

Entry  by  lessee  before  the  commencement  of  his 
term,  is  a  disseisin         -        -        -        -      ii.  455 

Entry  for  breach  cannot  be  made  without  pre- 
vious demand  of  performance         •        -     iii.  370 

Whether  adeemed  by  statute  of  limitations      iii.  206 

For  forfeiture  of  copyholds,  in  what  cases  it  may 
be  before  presentment,  and  in  what  not  -     iii.  207 

For  breach  of  condition,  restores  the  enterer 
to  his  old  estate,  and  avoids  mesne  incum* 
brances        -        -        -        -        -        -     iii.  271 

For  non-pavment  of  rent  may  be  made,  although 
a  part  only  of  the  rent  is  in  arrear  -        -     iii.  273 
See  Rent. 

Where  given  by  way  of  condition  or  proviso, 
cannot  be  madfe  till  recovered  in  ejectment      -    ib. 

But  otherwise  where  g^ven  by  way  of  use  -        -    ib. 

Entry  by  lessee  for  years  necessary  to  complete 
his  title         -        -        -        -         -        -     iv.  150 

Entry,  or  its  equivalent,  necessary  to  perfect,  an 
exchange  at  common  law      -        -        -     iv.  197 

Such  entry  may  be  made  at  any  time  during  tlie 
life  of  both  parties        -----    ib. 

Entry  or  receipt  of  rent  requisite  to  give  seisin  to 
enable  the  owner  to  levy  a  fine      -        •     iv.  436 

Right  of,  may  be  barred  by  fine  and  non- 
claim  -------      iv,  468 

Entry  to  avoid  a  fine,  under  statute  of  ikxi- 
claim  -        .        -  .        .        ,     iv,  489 

Must  be  within  five  years  from  the  last  proda«» 
mation         r        ------    ib. 

Such  entry  need  not  be  made  in  person     -     iv.  491 

Entry  by  one  joint-tenant  in  common,  or  copar- 
cener, good  for  all,  if  all  had  rights  and  it  is  for 
their  benefit         -        -        •        -        -      iii.  442 

By  persons  having  particular  estates,  good  for 
those  in  remainder  or  reversiQQ,  and  i  coniroy  iv«  491 

By  lord  of  manor,  good  for  copyholder,  et  i 
convtrso       -----  -    ib. 
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May  be  made  by  guardian  in  soccage,  or  by 
trustee         -        -        -        -        -        -      i v.  491 

Must  be  made  by  the  persons  having  the  legal 
right,  and  not  by  cestui  que  trust    -        -     iv.  493 

No  entry  requisite,  where  the  fine  is  at  common 
law,  without  proclamation    -        -        -        -    ib. 

Of  the  writ  of  entry  for  suffering  a  recovery  -  iv.  52^ 

Wife  may  enter  under  32  Hen.  8,  c.  28,  notwith- 
standing divorce  causa  precontractus        -    Mv.  521 

So  of  her  issue,  or  those  in  remainder  after  her 
decease        -------    ib. 

Writ  of  entry  brought  against  one  joint-tenant, 
and  recovery  suflTerea,  good  only  as  to  a 
moiety iv.  535 

Entry  by  lessee,  tenant  by  copy,  by  elegit,  8cc.  is 
entry  by  the  owner    .  -        -        -        -     iv.  30a 

Entry  by  a  guardian,  or  b}'  a  stranger,  on  behalf 
of  an  infant,  is  entry  of  the  infant  -        -        -    ibr 

Entry  by  heir  not  necessary  to  make  a  lease  for 

years,  such  lease  constituting  an  entry    -        -    ib. 
Entry  by  younger  brother  or  sister  on  behalf  of 

an  elder,  gives  passessiofratris        -        -     iv.  308 

Entry  by  a  stranger  on  behalf  of  the  owner,  gives 
entry  anid  seisin  in  the  owner         -        -        -    ib. 

Ensientcy.    Whether  widow  pretending  to  be  en- 

seint,  a  bar  of  dower     ^        -        -        -      ii.  278 

Entail.     See  IntaiL 

Equality.    Equality  with  respect  to  interest,  neces- 
sary in  cases  of  exchange      -        -        -     iv.  195 

But  not  in  respect  of  value  or  of  the  quality  of 
the  estates  -        -        -        -        -     i v.  196 

"  Equally,"  in  a  will  primd  Jacie  implies  a  tenancy 

in  common  -        -        -         -        -        -     iii.  424 

"  Equally  between  them,  and  to  the  survivors  and 
survivor  of  them" — a  tenancy  ill  common  in  a 
will     -------     iii.  427 

"  Equally  to  be  divided,"  when  used  in  limitation 
of  freeholds,  give  a  joint-tenancy  -        -     iii.  422 

But,  when  applied  to  copyholds,  give  a  tenancy 
in  common  -------    ib. 

Queere,  whether  same  construction  of  these  words 
in  deeds  deriving  their  effect  from  the  statute 
.  of  uses,  as  to  deed^  at  the  common  law  -         -     ib. 


EQUALLY. — ESTOPPEL.  S05 

When  used  iD.awill^create  a  joint-tenancyi  or  a 
tenancy  in  common,  according  to  the  intent 

iii.  628 

Equity,  suit  in.    See  Bill. 

Equity  of  Redemption.    See  Curtesy.    Dower.    Re- 
demption. 

Erasube.'   Deed  not  vacated  by  erasure,  if  made 

before  the  delivery  -        -        -        -        -      iv.     84 

Errob,  may  be  barred  by  fine  and  non-claim  iv.  471 
Of  avoiding  a  fine  by  writ  of  error  "  -  iv.  489 
Barred  by  recovery  -        -        -        -      iv.  557 

In  what  cases  errors  in  fines  and  recoveries  may 
be  corrected  ------    iv.  548 

In  the  parcels  of  a  fine,  may  be  amended  by  re- 
ference to  the  deed  of  uses    -        -        -      iv.  446 

Not  barred  by  release  of  all  actions,  but  is  by  a 
release  of  all  suits         -        -        -        -       v.  112 

Escheat.  The  difference  between  escheat  and  for- 
feiture in  cases  of  attainder   -        -        -      v.  286 

No  escheat  of  rent  for  want  of  heirs         -        i.  330 

EscBow.    Of  delivering  a  deed  as  an  escrow         iv.    93 

Must  be  made  to  one  not  a  party  to  the  deed, 
and  the  intent  must  be  expressed  -        -        -    ib. 

Estates.  For  the  different  kinds  of  estates,  as  Fee- 
simple,  Fee'tail,  Life,  Curtesy,  Dower,  Years, 
Will,  Reversion,  &c.  see  those  words. 

"Estate.*'    When  the  word  "estate"  will  pass  a 

fee  in  a  will  -        -        -        -        -        -      ii.    34 

Estoppel.    Not  favoured  in  law    -        -        -     ii.  392 

Need  not  be  mutual  -        -        -        -      ii.  421 

No  estoppel  by  a  deed  which  passes  an  interest    ib. 

Not  effected  by  a  sunender  of  copyholds.    See 
Surrender. 

In  what  cases  a  fine  will  operate  as  an  estop^l 

IV.  482 

A  fine  will  operate  as  an  estoppel  to  parties, 
though  they  have  np  estate  ot  freehold  in  the 
land iv.  136 

Fine  levied  by  termor,  or  persons  having  only  a 
future  contingent  interest  in  the  land,  will  bar 
by  estoppel  -----      iv.  482 
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Levied  by  trustees  of  an  estate  liiittted  to  them, 
and  the  surrivor  and  the  heira  of  the  survivor, 
will  estop  the  survivor's  claims      -        -      iv.  482 

A  common  recovery  operates  as  an  estoppel 
against  all  parties         «        •        .        •      iv.  547 

Estovers,  common  of;  its  nature  -        -        -         1.212 

May  be  granted  for  years         -        -        -       ii.  314 

Copyholder  entitled  to  them  of  common  rights 
unless  by  custom  -        -        .        -         -      iii.  ijg 

In  copyholds  not  extinguished  by  severance  of 
the  woods  from  the  land        -  '      -        -         -    ib. 

Estovers  not  partible       -        .        .        .      iii.  4^9 
A  fine  may  be  levied  of  them  -        -        -      iv.  447 
Evidence.    See  Deed.    Perol.    Surrender. 

ExcfiPTtONS.    What  is  requisite  to  the  validity  «f 

an  exception  in  a  deed         -        -        •      iv.  108 

What  things  may  be  excepted  out  of  Ae  thiog 
granted        -•.-.•-    Jb. 

An  exception  of  trees  in  a  grant  of  land,  good,  iv.  109 

So  of  the  rent  in  a  grant  of  a  reversion      -        •    ib. 

Of  tithes  in  a  grant  of  land^  void      -        -         •    ib. 

Of  the  services  in  gmnt  of  a  manor,  void  -      i  v.  1 10 

Of  common  appendant  in  grant  of  the  land, 
rolA    --------    ib. 

Where  an  exception  of  an  advowson  in  the  grant 
of  a  manor  is  a  severance     -        *        -       iv.  532 

Exchange.    Nature  of       -        -  ^      .        .      iv.  191 

A  condition  and  warranty  annexed  to  an  ex- 
change of  inheritance  or  freehold  -        -        -    ib. 

Can  be  inade  betv^een  two  parties  only     -      iv.  192 

An  exchange  by  two  joint-tenants,  with  two 
tenants  in  common,  good      -        -        -      iv.  193 

May  be  made  by  tenants  in  tail,  but  avoidable  by 
issue  --------    ib. 

Of  what  an  exchange  may  he  made     -        -     ii.  194 

It  may  be  of  things  lying  in  grant  or  in  livery    -    ib- 

If  in  grant  must  be  by  deed  indented        •        -    ib. 

It  may  be  of  lands  in  divers  counlies        -      iv.  194 

It  maybe  of  two  benefices    *  -        -        -        -    ib. 


EXCHANGE. — EXECUTOR.  8(W 

%■ 

Things  exchanged  need  not  be  in  es9e  at  the  time 

iv.  194 

May  be  made  of  an  estate-tail^  land  binds  the 
issue  if  he  enter  and  accept  -        -        -     ib. 

Of  the  requisites  to  the  validity  of  an  exchange 
may  be  made       *        -        .-        -        -      iv.  193 

The  operative  words  of  a  deed  of  exchange        -    ib. 

The  word  "  exchange"  essential        -        -        -    ib. 

Unless  in  the  case  of  ecclesiastical  preferment    •    ib. 

EjTchanee  may  be  made  to  take  effect  in/uturo, 
as  well  as  in  pr€jefi<i    -        -        -        -      i v.  195 

May  be  good  without  limiting  any  estate  •        •    ib. 

Deeds  may  operate  in  nature  of  grant  by  omit«> 
ting  the  word  exchange        -        -        -      iv.  199 

The  requisites  to  an  exchange     •        -        -      i v.  195 

Equality  of  estate,  in  respeci  of  quatftity  of  in- 
terest, requisite  in  exchange  -        -        -        -    ib. 

But  need  not  be  of  equal  value        -        -      iv.  196 

Livery  of  seisin  not  necessary  -        -        -      iv.  791 

Entry  necessary  at  coiAmon  law  to  perfeet  an 
exchange    -        -        -        -        -        -      i v.  198 

This  avoided  by  a  conveyance  founded  on  the 
statute  of  uses     ------    ib. 

How  an  exchange  may  be  avoided      -        -      iv.  199 

An  exchange  made  by  a  tenant  in  tail  may  be 
avoided  by  his  issue     -        -        -        .      iv.  202 

Who  may  take  advantage  of  a  voSd  exchange,  iv.  203 

When  a  voidable  exchange  made  good    -        -    ib. 

When  once  made  good  candot  be  avoids  by 
any  subsequent  disagreement        -        -       iv.  204 

Is  void  on  death  of  the  parties  before  entryi  but 
entry  by  one  gives  rignt  of  entry  to  the  heir 
of  the  other     -        -        -        -      iii.  541  ;  v.  301 
See  CopybbUs. 
ExcoMMtNiCAtioN,  no  bar  to^ower  -       •       ii.  227 

Execution.    Part  exfecution  of  a  parol  agreetnfent 

takei^  it  out  of  <he  statute  of  mxxA         -      iv.    70 
See  Jgrimtmt. 

Ttie  benefit  of  an  execution  nbi  gtantable  over,  iv.  1 80 
See  Release. 

Executor.    See  Joint-tenant.    Legacy.    Mortgage, 


SOS  EXECUTOR. 

ExECUTOBS  (and  admiDistratorB)  are  included  in  ibe 
person  of  the  testator  or  intestate,  and  bonad 
oy  bis  covenants,  &c.   -        -        -        •      iy.    31 

Not  personally  bound  by  promise  to  pay  debts, 
&c.  unless  made  in  writing  -        -        -      iv.    60 

Devise  to  executors  ''  in  trust  to  sell/'  gives  them 
an  interest,  and  survivor  may  sell  -        -     Hi.  573 

But  said  to  be  otherwise  in  case  of  a  devise  ^  tliat 
executors  shall  sell"     -        -        -        -         -    ib. 

If  one  executor  refnse  to  execute  a  trust  of  sale, 
the  other  may      -----      iii.  575 

But  refusing  executor  cannot  purchase      -        -    ib. 

Bound  by  express  covenants  of  his  testator     iv*  130 

But  qusre  as  to  implied  covenants  -        -        -    ib. 

May  retain  his  own  debt  in  preference  to  others 
of  equal  degree   -----      iv.  208 

May  sue  his  co-executor  for  a  debt  of  the  testa- 
tor     -------      iv.  209 

If  a  debtor  of  the  testator,  the  debt  is  a  legacy 

iv.  210 

But  if  a  creditor  of  the  testator,  he  is  entitled  to 
a  priority  of  payment   -        -        -        -        -    ib. 

Quaere,  whether  a  general  release  by  an  executor 
will  extend  to  his  own  private  debts  by  le^al 
construction         -        -        -        -        -      1  v.  217 

If  a  debt  be  released  by  one  executor,  it  binds 
both    .--'-----     ib. 

One  executor  releasing  to  his  co-executor  operates 
nothing       ----.--     jb. 

May  give  or  accept  of  releases  for  debts  before 
probate       -        -        -        -        -        -iv.  218 

Executor  releasing  a  debt,  charges  him  with  the 
full  amount,  though  he  receive  only  part       -    ib. 

Otherwise  of  releasing  an  account    -        -      iv.  219 

If  two  executors  join  in  a  receipt,  both  will  be 
liable  in  respect  of  thb  claims  of  creditors       -    ib. 

But  otherwise,  in  respect  of  legatees  and  other 
equitably  claimants       -  /  -        -        -        -    ib. 

Will  not  take  as  appointees  under  a  power  to 
assign  to  such  persons  as  testator  should  ap- 
point ------      jv.  331 

May  be  barred  by  a  fine  and  non-claim    -      iv.  267 


EXECUTORY  DEVISE. — FEE-CONDITIONAL.  dO0 

Executory  Devise.     Its  nature         -     iii.  504;  v.  91 

May  be  of  one  fee,  as  a  substitution  for  another 
that  fails      -------     ib. 

May  be  of  a  fee  to  commence  at  a  future  time 

iv-  559 
Is  capable  of  transmission  by  descent        -      iv.  353 

How  it  shall  descend       -        -        -        -      iv.  359 

Not  destroyed  by  a' common  recovery      -      iv..554 
See  Devise  Executory, 

Nor  are  executory  contingent  estates        -        -     ib. 
Extent.    See  Execution. 
Extinguishment,  of  an  advowson.     See  Advowson. 

Of  a  right  of  common.    See  Common. 

Of  rents.    See  Reni. 

Of  copyholds.    See  Copyholds. 

Of  a  power  to  appoint.    See  Power. 

Extortion,  in  the  execution  of  atn  office,  a  for- 
feiture          i.  «88 

Fairs  and  Markets.  How  they  may  be  created,  i.  310 

In  what  place  and  at  what  time  they  may  be 
holden         -        -        -        -        -        -        i.  311 

Incidents  and  privileges  of       -        -        -        i«  312 

By  what  means  the  franchise  of,  may  be  for- 
feited -        -        -        -        -        -        i«3i3 

Dower  may  be  had  of  them      -         -        -       ii.  231 

If  appendant  to  a  manor,  may  be  granted  bv 
copy ill.    34 

Fines  may  be  levied  of    -        -        -        -      iv.  442 

Fealty.     Incident  to  every  species  of  service         i.  320 
See  Distress* 

Fearne.     Character  of  his  works  -        -        xxxii. 

Fees.    The  lawfulness  of  taking  fees  of  office         i.  288 
Observations  on  professional  fees   -        -     Ixxxix. 
Fee-Base,  or  qualified  and  determinable.   The  nature 

of ii.  45*  47 

The  incidents  to       -        -        -        -        -      ii.    47 
By  what  means  they  may  become  simple  -        -    ib. 

FpE-CoNDiTiONAL.  Difference  between  a  fee-con- 
ditional, and  a  fee-simple,  determinable  by 
subsequent  executory  limitations,  ii.  45,  52  ;  v.  59 
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This  estate  ia  the  nature  of  an  estate-taili  in 
incorporate  bereditaments     -        -        -      ii.    52 

Not  within  the  statute  de  donis  -        -        -    ib. 

How  this  estate  may  become  simple  -      ii.    53 

May  be  conveyed  in  freehold  lands,  after  issue 
had,  by  common  conteyance         -        -     iii.    46 

And  in  copyholds,  by  common  surrender  •        -    ib. 

Fke-simple.    The  different  kinds  of       -        ii*  4 ;  ▼-  59 

By  what  words  it  may  be  created  in  a  deed       ii.      6 

The  word  heirs,  in  general,  necessary  for  creating 
a  fee  -        -        -        -  '     -        -        -         -    ib. 

The  addition  of  "  assigns  for  ever''  nugatory    -    ib. 

The  words  "  and,*'  and  "  his,  her,  or  their/' 
must  also  precede  ''  heirs "  -        -        -      ii.      9 

Reasons  for  this  pjrecision  in  creating  a  fee         -    ib. 

Exceptions  to  the  rule,  that  '^  heirs ''  is  neces* 
sary  to  create  a  fee       -        -        -        -      ij.     i^ 
And  see  Limitation. 

Not  necessary  where  it  is  evidently  impli^        -    ib. 

Not  necessary  in  assurances  by  fine  or  common 
recovery       -------    ib. 

Nor  in  certain  deeds  of  release,  which  ^oure  b^ 
way  of  mitter  le  estate    -        -        -        -      ii.    16 

Npr  in  conveyances  between  coparceners  or 
joint-tenants         ------    ib. 

But  otherwise  between  tenants  in  common        -    ib. 

» 

Supplied  by  successors,  in  grants  to  sole  corpo- 
rations -        -        -        -         -        -ii.     13 

And  in  grants  to  corporations  aggregate,  or  elee- 
mosynaryj  neither  of  them  necessary        -      ii.  14 

Nor  in  gcants  to  th«  king  -        -        -        -    ib. 

A  fee-simple  may  also  be  created  by  the  limita- 
tion of  an  estate  of  freehold,  witn  remainder 
to  the  grantee's  heirs     -        -        -        -     ii.     16 

This  construction  not  prevented  by  a  previous 
.  devise,  expressly  for  life  only       -        -       ii.    22 
See  also  Limitation. 

The  words  or  phrases  by  which  an  estate  in  fee- 
simple  may  be  created  by  will       -        *      ii.    23 
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la  will9,  the  fee-simple  will  pass  without  the  word 
heirs^  where  the  testator's  inteDtioo  clear      -  ii.  24 
See  also  Devise. 

A  fee  may  pass  in  a  will  by  implication      -      ii.     25 

As  where  there  is  a  devise  over,  ''  if  devisee  die  . 
under  twenty-one  ^'        -        -        -        -      ii.    26 

Where  the  devise  is  upon  trusts  which  require 
the  fee         --,.--.    ib. 

Where  the  devidee  is  to  pay,  or  be  isbarged  with, 
sums  in  gross       -        -        -        -        -        -     ib. 

But  not  if  the  paymeols  are  to  be  out  of  the  rents 
and  profits   -        -        -        -        •        -      ii.     29 

In  what  cases  the  word  *'  estate**  wiH  pass  a  fee,  ii.  34 
See  Eaiaie. 

Cannot  be  limited  to  commence  in  fuittrOf  either 
in  freeholds  or  copjhdds^  unkas  hf  way  of 
use  or  trust        -        -      .  -        -        -        iii-     39 

Fee  cannot  be  limited  after  a  fee  ia  freeholds    ib. 
Fee-tail.     Definition  and  nature  of  this  estate      ii.     53 

Requisites  to  constitute  an  estate  tail,  within  the 
statute  de  doms    ------    56 

Strictly,  can  be  had  in  lands  of  inheritance  onl^, 
but  virtually  of  every  species  of  property      li.     57 

The  diffierence  between  entails  of  estates  pur 
autre  vie,  and  of  chattel  inlereats  -        -        -    ib. 

Tenant  in  tail  has  an  absolute  disposing  power 
over  intailed  personal  and  chaitei  property,  on 
the  v€$tuig  of  ihe  inierest     -        -        -        -    ib. 

Of  an  estate  in  tail  general       -        -        -        -    ib. 

Of  an  estate  in  special  tail        -        -        -       ii.    60 

Of  estates  tail  limited  to  male  and  to  female 
hem  -,---.-         -        -         -        -ib. 

The  words  by  which  an  estate  tail  may  becmated 
in  a  deed  -        -        •        -.       .        -      ii.  64, 65 
See  Limitation. 

The  proper  words  for  creating  an  estate  tail  are 
heirs  of  the  body  b^oUen      -        -        -        -    ib. 

When  ''heir/'  in  the  singular,  will  be  sufficient 

ii,  66^  n.  (2) 

In  what  cases  the  word  body  may  be  supfrfied  by 
other  words        -----       ii.    66 
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In  what  cases  the  word  begotten  may  be  so  sop- 
plied,  or  may  be  omitted     -        -    '    -       li.    67 

In  what  cases  an  estate  tail  may  be  created, 
without  either  words  of  inheritance,  cmt  of  pro- 
creation      -        -        -        -        -        -      ii.    79 

Of  the  form  of  limiting  an  estate  intended  to  be 
intailed  on  both  sexes  -        -        -        -       ii.    64 

The  words,  8ic-  by  which  an  estate  tail  may  be 
created  in  a  wUl  -        -        -        •        -       ii.    80 
See  Devise, 

A  rigid  obser?ance  of  the  rales  for  creating 
estates  tail  by  deed,  not  necessary  in  wills,  so 
that  the  intent  of  the  testator  be  clear    -        -    ib. 

No  difference  in  this  respect  between  legal  and 
equitable  estates  tail     -        -        -        -      ii.    81 

The  power  which  a  tenant  in  tail  has  over  his 
estate   -        -        -        --        --iLii2 

Tenant  in  tail  has  power  to  fell  timber       -      ii.  113 

Generally  the  charges  of  tenant  in  tail  will  bind 
his  issue,  when  for  his  benefit        -        -        -    ib. 

Intails  may  be  barred  by  a  common  recovery  in 
tail,  or  by  fine         -        -  -        -      ii.  116 

See  those  words ;  also  Tail. 

Fblo  ds  se.  Wife  of,  dowable    -        -        -       ii.  237 

Felon,  incapable  at  common  law  of  taking  or  trans- 
mitting land  by  descent       -        -        -       ▼.  286 

Their  wives  are  dowable  -        -        -        -    ib. 

See  Attainder. 

Felony.    Its  operation  with  respect  to  the  capaci^ 

to  hold  land         *        -        -        -        -       1.    37 

No  bar  of  curtesy    -        -        -        -        -ii.  181 

Nor  of  dower  ------      ii.  226 

Nor  of  jointure        -----      ii.  227 

Attainder  of,  is  a  forfeiture,  and  by  custom  con- 
viction alone       -        -        -        .        -      iii.  196 

By  trustee,  is  a  forfeiture  of  the  trust  estate       -    ib. 

By  cestui  que  trust  for  years  a  forfeiture  of  his 
estate,  but  not  by  cestui  que  trust  in  fee  -    ib. 

Attainder  of,  by  a  copyholder,  renders  him  in- 
capable of  taking  surrenders,  although  after 
pardon        ------     iii.  197 

See  Copyhold. 
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Fhmb  Cotbbt.    Her  capacities  and  inabilities    -    i.  23 

Preserved  from  forfeiture  of  copyhold  by  9  Geo.  1, 
C.39-        -        -        -        -        -        -      iii.  147 

oee  Caoenofit.  Husbands  Mortgage. 

Incapable  of  binding  herself  by  act  in  pais       iv.     1 9 

Money  borrowed  by  her,  though  for  necessaries, 
not  recoverable  at  law,  but  otherwise  in  equity, 
if  actually  so  applied    -        -        -        -        -    ib. 

May  execute  a  n^^ed  authority  whether  given 
biefore  or  after  marriage        -        -        -        -    ib. 

So  thoueh  an  interest  also  pass  if  the  authority 
be  collateral  to  the  interest   -        -        -        -    ib. 

May  execute  a  condition  -        -        -        -    ib. 

Qusere,  whether  feme  covert  trustee  can  convey 
without  her  husband      -        -        iii.  600 ;  iv.  436 

May,  it  seems,  execute  a  will  as  executrix  with- 
out her  husband  -        -        -        -       iv.    so 

But  cannot  release  her  testator's  debts       -        -    ib. 

May,  in  equity,  have  separate  property  as  to 
which  her  contracts  will  be  binding  -      iv.  21,  26 

Covenant  in  articles  before  marriage  gives  her 
this  power  -        -        -        -        -        -      iv.    22 

Her  trustees  need  not  be  parties  to  such  con- 
tract -        -        -        -        -        -    iv.  21, 26 

Her  acquiescence  in  a  court  of  equity,  to  the 
disposition  of  such  property,  binoing    -        -    ib. 

May  surrender  copyholds  settled  to  her  separate 
use,  without  her  husband's  concurrence  -    iv.    22 

Her  assent  after  determination  of  coverture  to 
acts  during  coverture  validates  them      -        -    ib. 

Bound  by  her  separate  contracts  at  law,  if  hus- 
band has  abjured  the  realm,  is  banished,  at- 
tainted, 8cc.         -----       iv.    23 

Not  bound  by  her  separate  contracts  on  account 
of  having  a  separate  maintenance  -        -    ib. 

May  enter  into  a  beneficial  agreement  with  her 
husband  relative  to  her  separate  property,  iv.  23, 25 

May  lend  her  savings  to  her  husband       -       iv.    25 

Waves  the  past  produce  of  her  separate  estate 
if  she  discontinue  to  require  it      -        -        -    ib. 

Whether  the  court  will  take  her  examination 
with  respect  to  her  consent  to  dispose  of  her 
freehold  property       -       -        -       -       iv.    28 

VOL*   V.  I.   L 
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The  debts  and  choses  en  action  of  a  feme  covert 
belong  to  her  hnsbaud         •        -         -        iv.  217 

Bound  by  her  dectaration  of  the  uses  of  a  fine 
levied  by  her  and  her  hasband      -        -       iv.  295 

So  by  such  declaration  of  the  husband  done  if 
she  do  not  dissent        •         •         -        -      iv.  296 

How  it  shall  be  when  the  declaration  of  the  ases 
by  the  husband  and  his  wife  diflfers       *       iv.  297 

Not  bound  by  feofiment,  norJ)y  any  declaration 
of  uses  thereof     ------    ib. 

Mor  by  fine  levied  by  her  husband   -     .    -       ir.  134 

Ought  not  to  be  permitted  to  levy  a  fine  without 
her  husband         --.-.-    ib. 

But  will  be,  under  circumstances     -        -      iv.  135 

Such  fine  may  be  defeated  by  the  husband       iv.  136 

Mer  fine  will  bar  not  only  her  own  inheritance,  but 
any  contingent,  or  other  interest  she  may  have 
in  the  lands  of  her  husband  -        -        -      ir.  478 

May  be  conusee,  and  take  by  fine  without  exa- 
mination    -  -        -        -      iv.  440 

May  levy  a  fine,  though  an  infant,  of  lands  of 
which  she  is  trustee      -         -         -         -       iv.  435 

Whether  feme  covert  trustee  can  convey  without 
her  husband      -         -        •         -        .     iv.  20^  436 

Not  bound  to  make  her  claim  against  a  fine  until 
coverture  determined  -        -        -        -      iv.  452 

lias  five  years  after  coverture  determined  to 
claim  against  a  fine  by  the  statute  4  Hen.  7. 

iv.  454 

May,  by  the  custom  of  London,  and  some  oth^ 
places,  bar  or  convey  her  interest  by  deed 
enrolled       -        -        -        -        -        .        •    ib. 

May  sufier  a  recovery,  and  it  will  bar  her  dower 
and  other  interests,  slie  being  duly  examined 
as  to  her  consent  -        -        -        -      iv%  516 

Protected  by  32  Hen.  8,  o.  28,  from  discontinu- 
ance Jby  husband  of  land  of  which  he  is  teised 
in  her  right         ^        -         -        .        -      iv.  520 

Divorce  cauia  precontractys  does  not' deprive  her 
ofthebenefit  of  thi^  act       -        -        -      iv«  5S1 

May  suneader  copyholds  witb  the.aaseni  of  her 

iiusband,  on  being  previously  exwnriWd  -    iv.  583 
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Audi  by  special  custom^  though  she  be  an  infaDt 

iv.  5«3 
But  her  hasband  must  in  either  case  assent^  un- 
less the  estate  be  to  her  separate  use      -        -    lb. 

May  take  a  surrender  of  copyholds  to  her  use 
from  her  husband        -        -        -        -      iv.  527 

Except  she  be  the  wife  of  the  lord  of  the  manor,    lb. 

May  make  a  sunender  of  copyholds  io  person, 
but  cannot  depute  an  attorney      -        •      iv.  528 

l>i8allowed  by  1 1  and  32  Hen.  7,  from  levying 
a  fine  or  suffering  a  recovery  of  lands,  Sic.  of 
which  she  is  deided  in  right  of  her  husband,  iv.  518 

In  what  oases  a  want  of  a  snrrender  of  copyholds 
supplied  in  favour  of  a  wife.     See  Surrender. 

Must  kvy  a  fine  to  pass  her  lands,  though  given 
her  to  hold  as  if  sole,^  unless  by  power    -    iv.  322 

May  tesecttle  a  collateral  power  give^  her  when 
sole     - -ib. 

And  io  it  seems  of  a  power  appendant  or  ia  gross 

iv.  323 

Under  power  of  appointmenit,  given  to  a  woman 
"  being  sole, "  (Cannot  execute  it  after  marriage 

iv.  328 

May  convey  lands  in  performaaoe  of  a  condition 

iv.  436 

May  by  agreement,  through  the  interposition  of 
a  power,  retain  or  procure  the  power  of  devis- 
ing her  own  estate        -        -        -        -       v.     13 

Whether  before  marriage  or  after     -        -        -    ib. 

Cannot  devise  her  real  property^  though  settled  - 
upon  herself  as  a  feme  sole    -        -        -      v.     16 

Feme  or  her  heir  may  avoid  or  confirm,  after 
husband's  death,  an  exchange  made  during 
coverture     - iv.  202 

Fboffment.  The  nature  of  a  deed  of  feoffment^  iv.  139 
WhamaymakeafeojffiheHt  -  -  -  i  v.  140 
Can  4l>e  madi^  only  by  one*  ^ho  has  the  seisin     -    ib. 

Cannot  therefore  be  made  by  reversioner  or  r^' 
iiiaiiider*aian,  or  iesM  fue  trustp  or  i€$tui  ^ife 

-use        -        •        .        -        -        *•  *    -    ivJ  141 

1.  L  2 
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Neither  head  nor  any  of  the  memberg  of  a  cof'-' 
poration  can  make  feoffment  of  land  belonging 
to  the  corporation         -        -        -        -     it.  141 

A  nan  compos  may  make  a  feoffment  so  as  to  bind 
him    -        -        -        -        -        -        -      It.  142 

The  feoffment  of  an  infant  with  livery  by  himself 
not  void,  but  voidable  -----    ib. 

Otherwise  if  livery  be  made  by  attorney    -        -    ib. 

The  law  the  same  in  respect  to  femes  covert      ^    ib. 

It  cannot  be  made  by  one  joint-tenant  to  his  com- 
panion       -        -        -        -        -        •      iv.  145 

Bat  tenants  io  common  and  coparceners  may 
enfeoff*  each  other         -        -        -        -        -    ib. 

Lessor  cannot  make  feoffment  to  his  lessee  -    ib. 

Of  what  afeoffiment  may  be  made      -        -     iv.  145 

Cannot  be  made  of  things  of  an  incorporeal 
nature         ,----..    ib. 

Nor  of  land  of  which  there  is  no  legal  seisin  in 
possession  -        -        -        -        -        -*      iii.  587 

Nor  therefore  of  remainders,  reversions,  equitable 
estates,  or  chattels        -----    ib. 

How  a  feoffment  may  he  made  -        -        -      iv.  146 

Not  perfect  without  livery  of  seisin  -        -      iv.  148 

Where  a  symbolical  shall  be  equivalent  to  a 
corporeal  delivery        -        -        -        -      iv.  1 50 

Of  livery  in  deed  and  in  law    -        -        -        -    ib. 

Livery  in  law  not  complete  till  the  feoffee  enters 

iv  153 
Of  livery  in  view  -  -  -  -  -  i v.  155 
Must  be  made  in  person  -        -        -      i v.  153 

Livery  in  deed  maybe  made  by  attorney         iv.  154 
Such  delegation  must  be  by  deed     -        -        -    ib. 

Livery  cannot  be  made  without  the  assent  of  the 
tenants  of  the  land       -        -        -        -      iv.  160 

Who  may  make  livery    •        -        -        -      iv.  157 
The  efiiect  of  livery.    See.  Lk)ery. 
When  several  parcels  will  pass  by  one  liveiy,  iv.  163 
Where  several  parties  may  take  by  one  livery   -    ib. 
Of  the  ^ect  and  cperaiian  of  afeqgmeni    •     iv.  163 

Bars  the  fe^or  of  all  interest  in  the  land  and  the 
benefit  of  a  condition  broken        -       -      iv.  t^ 


PKOFVBrEMT. — PINE.  517 

Destroys  all  powers  whether  appendant  or  in 
gross  -------      iv-  164 

Except  collateral  powers  -----    ib. 

Bars  all  future  uses  and  rights  -        -        -    ib* 

Bars  all  contingent  remainders  -        -        -    ib. 

Feoffment  with  warranty  will  bar  an  intail       iv.  121 

Feoffment  by  tenant  for  years,  elrgit,  statute 
merchant  or  staple,  copyholder,  tenant  at  suf- 
ferance and  at  will,  disseisor,  deforcer,  abator, 
or  intruder,  creates  a  freehold  by  disseisin,  iv.  166 

By  a  son  of  his  expected  inheritance  is  a  dis- 
seisin, and  estops  the  son  after  the  father's 
death  .---.-      iv.  267 

In  all  cases  makes  an  actual  and  not  an  elective 
disseisin      -.-•.-      iv.  534 

Of  land,  subsequent  to  a  devise  thereof,  will  be  a 
revocation  ot  the  will  -        -        -        -      iv.  560 

Although  without  livery  -       -        -      iv.  239 

A  proper  deed  to  make  a  tenant  to  the  fracive 
tor  suffisring  a  recovery         -        -       -     iv.  534 

Finch,  his  Law  Treatise  noticed    -        .        .        xxvii. 

Fine.     The  nature  of  a  fine  as  a  common  assurance  of 

land    -        -        -        -        -        -        -     iv.  407 

Is  an  assurance  of  record,  and  proves  itself     iv.  408 

Of  the  several  kinds  of  fine      -        -        -     iv.  410 

Fine  itir  conusance  de  droit  come  ceo,  &c.    -     iv.  41 1 

The  form  of  this  fine       -----  ib. 

It  conveys  a  fee-simple  without  words  of  inherit- 
ance --------    ib. 

Operates  as  a  forfeiture,  if  levied  or  accepted  by 
tenant  for  life       -       -       -        -»     iv.  41 1,  643 

No  rent  can  be  reserved  on  the  fine  when  it 
passes  a  fee  -----,    iv.  412 

But  otherwise  if  it  pass  but  an  estate  for  life     •    ib. 

Cannot  be  levied  to  two  and  their  heirs,  unless  of 
lands  in  gavelkind         .        .        .        -     iv.  413 

But  may  be  to  two,  and  the  heirs  of  one  of  them    ib. 

No  warrant  should  be  in  a  fine  ftom  two  and 
their  heirs,  unless  of  gavelkind  land       •       -    ib. 

Ought  not  to  be  levied  upon  a  condition  -       -    ib. 

Bot  will  nevertheless  be  good   •       -       -       -    ib. 

1. 1.  3 


Of  a  Bnejine  sur  conusance  de  droit  tmtUum      iv.  414 

It  passes  no  greater  estate  than  in  the  conusor    -    ib. 

May  be  used  to  convey  a  life-estate  to  a  repuun- 
der-man,  &c.        -----     if .  415 

Of  a  fine  sur  concasit       -        -        -        -        •    ib. 

A  rent  may  be  reserved  in  this  fine    -        -        •    ib. 

It  passes  no  other  estate  but  what  is  in  the  co- 
nusor -        -        -        -        -        -        -     iv.  488 

The  form  of  this  ^ne        -        -        -        -     i v.  415 

Of  a  fine  sur  done,  grantf  et  render     -         -        -    ib. 

For  what  purpose  this  fine  used         -        -        •    ib. 

The  render  in  this  fine  makes  the  conusor  a  new 
purchaser    -        -        -        -        -        .        -    ib. 

And  will  alter  the  course  of  descent    -        -       v.  369 

This  the  only  species  of  fine  which  has  this 
efiiect  -        -  .        .        .        .        -    ib. 

Gives  an  instantaneous  seisin  only,  aod-doies  not 
entitle  to  dower    -        -        -        -        -        -    ib. 

May  be  single  or  doubk,  at  common  lamt  or  by 
statute         -        -        -        -        -        -      iv.  417 

Single,  is  where  nothing  is  rendered  back  tp  the 
conusor       -------    ib. 

Double,  is  where  some  estate  in  the  land,  or  a 
rent,  &c.  is  rendered  back  to  the  conusor        -    ib. 

Fines  at  common  law  are  those  levied,  as  before 
4  Hen.  7,  without  proclamation     •        -      iv.  418 

This  fine  sufficient,  when  intended  to  extinguish 
the  right  of  the  conusor  alone       -        -        -    ib. 

Statute  fine  is  with  proclamations,  under 4  Hen*  7, 
and  bars  parties,  privies  and  strangers   -        -    ib. 

£very  fine  presumed  to  be  of  this  sort,  till  riiown 
to  be  otherwise     .--.-•    ib. 

Fines'are  either  executory  or  executed      -     iv.  417 

Executory  fine,  gives  no  possession  till  entry  or 
actioo  -        -        -        -        ^        -     iv.  418 

Execiited,  gives  possession  to  the  cowisee^  with* 
oot  writof  aeism  -        *        •        •        •    ib. 

Fines  ife  droit  tantum,  sur  coneemtf  and  «fr  /done, 
grant,  et  render,  are  in  geofiral  exeputory       -    ib. 

These  require  entry  or  writ  of  seisin,  imleH  the 
conusee  be  in  possession  at  the  time      -        -    ib. 


Fine  sur  conusance  de  droit  come  ceo,  is  executed, 
aod  recjuiies  no  entry  or  seisia        -        -      iv.  41 S 

Of  the  several  parts  of  aji?ie      -         -         -         -     ib- 

Of  the  original  writ  (usually  a  writ  of  cove- 
naqt)   -------      iv.  419 

In  what  ca^es  errors  in  the  writ  may  be  auieadcd     ib. 

Jf  the  lands  lie  in  several  counties,  tliere  must  be 
several  writs  of  covenant        -         -         -      iv.  422 

But  the  lands  may  all  be  comprised  ux  one  fine  *     lb. 

Only  one  demandant,  and  one  deforciant,  may  be 
included  in  the  same  writ      -         -         -      iv.  423 

Of  the  licentia  concordandi  in  a  fine  -        -        -    ib. 

The  kUig's  silver  paid  for  this  license         -        -     ib. 

Before  payment  of  which,  the  fine  is  incomplete      ib. 

If  the  conusor,  after  this,  be  discovered  to  be  an 
infant,  the  court  will  assign  a  guardian  to  bring 
a  writ  of  error       -        -        -        -        -      iv.  422 

King's  stlyer  not  payable  till  tke  return  day  of 
the  writ  of  covenant     -        -        -         -      iv.  423 

In  what  cases  a  mistake  or  delay  in  the  entry  of 
the  king's  silver  may  be  amended  -         -         •     ib. 

Of  the  concorc^  of  a  fine    -        •        -        -      iv.  425 

Lands  in  several  counties  may  be  comprised  in 
the  same  concord  -         -        -        -      iv.  424 

Only  one  demandant  and  one  deforciant  to  be 
included  in  the  same  concord         -        •        -     ib. 

Unless  in  cases  of  joint-tenants,  8cc.  or  where 
the  value  of  the  lands  does  not  exceed  200/. 

iv.  425,  n.  (1) 

After  acknowledgement  of  the  concord,  the  fine 
binds  from  the  return  of  the  writ    -        -      iv.  426 

Of  the  note  of  the  fine      -        -   .     -        -        -    ib. 

This  is  an  abstract  of  the  writ  of  covenant  and 
concord        ---.----     ib. 

Of  the ybot,  chirograph^  or  indentures  of  fine       -    ib. 

Are  evidtsnce  of  the  fine  having  been  duly  levied    ib. 

Made  for  the  purpose  of  being  delivered  to  each 
party  -----  ♦    .    -    ib. 

The  fine  is  of  that  term  of  which  the  foot  is  re- 
qorded ;  no  averment  afterwards  admitted  as  to 
the  caption  or  the  time  of  acknowledgment,  iv.  427 

L  L  4 
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Of  proclamaiians  under  4  HeD.  7,  c.  24     -      it.  437 

Tbeie,  when  indorsed  on  the  fine,  are  of  re- 
cord   -        -        -  -        -        -     iv.  429 

May  be  made  at  the  reqniBition  of  any  conusee  -    ib. 

If  erroneously  made^  the  fine  operates  as  a  fine  at 
common  law         -----        -    ib. 

Errors  in  the  indorsement  of  proclamations  may 
be  amended         -        -        -        -        -        -    ib. 

What  penons  are  capable  of  levying  Jines     -     iv.  429 

All  persons  capable  of  granting  by  deed  may 
levy  a  fine  -----*•-    ib. 

Infants,  idioiSy  non-sanes,  and  femei  covert,  may 
also  levy  fines  (subject  as  after-mentioned)  iv.  430 
See  those  words. 

Unless  the  fine  sur  grant  et  render  (quaere)  -    ib. 

And  declarations,  by  such  persons,  of  the  uses  of 
fines  levied  by  them,  are  binding  -        -      iv.  433 

Levied  by  infant,  not  voidable  by  him,  if  he 
takes  an  estate  for  life  or  in  tail  by  the  fine,  iv.  434 

Nor  by  his  heirs,  if  he  die  before  his  non-age  is 
recorded      ------      iv.  435 

But  otherwise  if  his  non-age  is  recorded  before 
his  death      -------    ib. 

A  second  fine  levied  by  an  infant,  renders  him 
incapable  of  avoiding  the  first      .*        ~        ~    'b' 

May  be  levied  by  infant  trustees,  under  7  Anne, 
c.  19  -        -        -        -        -        -        -        -    ib. 

Fine  levied  by  an  infant,  togetlier  with  others, 
the  fine  is  voidable  by  the  infant  only     •      iv»  434 

But  otherwise  of  infant  feme  covert  joining  with 
her  husband,  such  fine  being  voidable  as  to 
botb   --------ib. 

Fine  levied  by  husband,  of  wife's  lands,  no  dis- 
continuance (32  Hen.  8,  c.  28.)    -        -        -    ib. 

May  be  levied  by  feme  covert  -        -        -     iv.  437 

Ought  not  to  be  levied  by  wife  without  her  bus- 
rand  ;  but  if  so  levied,  it  will  bind  her  and  her 
heirs  -        -        ---        -        ---        -ib. 

Feme  levied  by  feme,  good,  though  she  mariy 
between  the  teste  of  the  writ  and  the  day  in 
bank  to  record  it  -        -        .        -        -    ib. 
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But  void  if  she  die  in  that  interim    •        •      iv.  437 
See  Feme  C&vert. 

The  king  cannot  levy  a  fine      •        -        -        -    ib« 

Nor  the  queen         -        -        -        -        -     iv.  436 

Persons  levying  fines  must  have  an  estate  of  free- 
hold in  tne  land,  or  it  will  not  bind  strangers  -    ib. 

But  it  will  operate  as  an  estoppel  to  the  parties  -    ib. 

Termor  for  years,  tenant  bv  statute,  &c.  cannot 
levy  fines  to  bind  the  real  owner  -        -        -     ib. 

Nor  can  a  copyholder  levy  a  fine  of  his  copyhold, 
the  freehold  being  in  the  lord        -        -        -    ib. 

Heir  at  law,  or  purchaser,  cannot  levy  a  fine  till 
seised  by  entry  or  receipt  of  rent    •        -        -    ib. 

Tenant  for  life  may  levy  a  fine  during  the  life  of 
cestui  que  vie        -*       -        -        -        -     iv.  437 

So  of  tenant  in  dower,  curtesy,  8Cc.   -        -        -    ib. 

Persons  havinjo;  a  defeasible  estate  of  freehold 
may  levy  a  fine    ------    ib. 

So  persons  entitled  to  an  intail  in  remainder,  or 
in  possibility  only         -        -        -        -      iv.  443 

So  the  issue  in  tail,  during  the  life  of  the  ancestor 
in  tail  ------      iv.  459 

Cestui  que  trust  may  levy  a  fine  without  the  con- 
currence of  his  trustees         -        -        -      iv.  473 

Demandant,  in  a  recovery,  may  levy  a  fine  to  the 
vouchee,  et  ^  conoerso  -        -        -        -      iv.  435 

Secular  corporations  sole  may  levy  fines  of  the 
corporate  lands    ------    ib.. 

But  quttre  as  to  such  corporations  aggregate     -     ib. 

Ecclesiastical  corporations,  whether  sole  or  ag- 
gregate, are  incapable  of  Icfvying  fines  -        -    ib. 

Women  seised  of  jointures  or  intails  in  right  of 
their  husbands,  prohibited  by  11  Hen.  7,  and 
and  32  Hen.  8,  from  levying  fines  thereof      -    ib. 

So  husbands  seised  in  right  of  their  wives  -  ,      -    ib* 

So  felons,  if  before  conviction,  and  the  deed  of 
uses  be  prior  to  the  offence  -        -        -     iv.  436 

Joint-tenants,  tenants  in  common,  and  copar- 
ceners, may  levy  fines  of  their  respective 
parts iv.  440 
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A  stranger,  if  he  acquire  the  freehold  by  dissei- 
sin, &c.  may  levy  a  fine ;  and  if  no  claim  be 
made  within  five  years  aftei:  proclamatioB,  the 
owner  will  be  bound      -  -         -      iv.  473 

To  whom  a  fine  may  be  levied      -        -        -      iv.  440 

Cannotj  generally,  be  levied  to  any  who  are  not 
parties  to  the  writ  of  covenant        -        -      iv.  441 

Exceptions  in  cases  of  vouchees  and  demandants    ib- 

So  in  the  case  of  renders  to  persons  in  remainder    lb. 

May  be  levied  to  femes  covert,  minors,  idiots, 
lunatics,  or  persons  beyond  sea,  attainted  out- 
laws, bastards,  clerks,  convicts,  aliens,  &c.    iv.  440 

Wliea  levied  to  feme  covert  qs  infant,  they  need 
not  be  exao^ined  as  when  levved  by  them        -    ib. 

Fines  may  be  levied  to  corporations,  by  leave  of 
the  justices  ------    ib. 

Of  what  things  a  fine  may  be  levied    -         -      iv.  441 

Of  all  things  of  which  a  pnuipe  quod  reddat  will 
lie        --------    ib. 

Of  an  honour^  manor,  barony,  river,  corody, 
office,  fishery,  warren,  fair,  rectory,  advowson, 
rent,  common,  way,  ferry,  franchise,  reversion, 
toll,  service,  oblation,  spiritual  property  in  lay 
hands,  &c.  &c.      ------    ib. 

So  of  estovers  -----      iv.  445 

Also  of  shares  in  the  New  River  company       iv.  441 

Quaere,  whether  more  than  one  fine  requisite  of 
such  shares  -        -        -     iv.  422,  425,  n.(i),  441 

Of  a  rent-charge,  or  other  rent,  de  novo     -      iv.  443 

But  not  of  an  annuity,  though  granted  to  a  map 
and  his  heirs        -        -         -        -        -        -    ib. 

May  be  levied  of  a  trust,  as  well  as  of  a  legal 
estate iv.  438,  443,  473 

Cannot  be  levied  of  copyhold  lands  by  the  copy- 
holder ------      iv.  473 

Nor  of  lands  hol^en  in  ancient  demesne     -        -    iv. 

Nor  of  money  directed  to  be  invested  upon 
land     -        -        -        -        -        -        -     iv.  441 

Nor  of  a  dignity  or  title  of  honour    -        -      iv.  477 

By  tvhat  denomination  or  descr^tipn  fin^  may  be 
lewed  ------      iv.  443 
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The  same  deseriptioa  now  sufficient,  as  iu  deeds 
of  cbnveyaDces    -        -        r        -        -      iv.  443 

Erroneous  deseriptioa  in  a  fine  may  .be  amended 
by  reference  to  the  deed  of  uses     -         -      iv.  446 

In  what  court  a  fine  may  be  levied      -        -        -     ib. 

Can  generally  be  levied  only  in  t,he  court  of  Com- 
mon Pleas,  or  before  the  justices  in  eyre      iv.  447 

Exceptions  as  10  the  courts  ef  the  county  palatine 
of  Lancaster.  Durhapi,  courts  of  Cheater,  gre^t 
sessions  in  Wales,  Ely,  courts  of  ancient  de- 
mesne, and  of  cities  and  corporate  to\%ns  by 
special  custom      ------    ib. 

But  in  these  courts,  unless  by  special  custom,  the 
fine,  though  with  proclamations,  will  nocl)ar 
an  in  tail,  but  only  nave  the  effect  of  a  fine  at 
common  law         -----     iv.  464 

Before  whom  a  fine  may  be  levied       -        -     iv.  447 

Before  the  chief  justice  or  two  paisne  justices  of 
the  court  of  Common  Pleas,  or  the  justices  c^ 
the  provincial  courts  of  Lancaster,  Chester, 
Durham,  Ely,  Wales,  and  ancient  demesne,  or 
the  judges  of  assize  on  the  circuit,  in  court      -    ib. 

Before  two  justices,  or  one  justice  and  a  knight, 
under  dedimus  pot^tatem  at  the  party's  resi- 

depce  -        - iv.  448 

See  Dedimufi' 

Of  the  operation  (if  a  fine  -        -        -        -r     iv.  451 

Fine  at  common  law,  f .  e.  witjhout  pfoelamations, 
bars  only  parties  and  privies  to  the  concord, 
t.  e.  those  who  must  claim  through  the  conusor, 

iv.  453 

But  if  levij^  by  tenant  in  tail,  works  a  disconti- 
nuance, and  puts  the  isssue  or  remainder-men 
to  their/orm<«2afl  -        -        -        -        -        •    ib. 

A  fine  levied  with  proclamations,  und^r  4  Hen.  7, 
c.  24,  bars  not  only  all  rights  and  int^ests  of 
pities  and  p^vies^but  of  sjtrangeri^  unless  they 
claipi  within  five  yw?9  ^fter  tbe  )ast  procla- 
mation, or  other  time  of  their  right  subse- 
quently accruing  -        -        -        -      iv.  454, 455 

Unless  under  legal  di^biUty,  |U)d  then  witliin  a 
like  period  after  disablil^ty  removed         -        •    ib* 
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Sach  6De  declared  by  32  Hen.  8.  c.  36^  to  bar 
intails  limited  to  persons  levying  the  same,  iv.  456 

But  this  act  does  not  extend  to  copyholds    -    iv.  470 

Bat  mast  be  levied  in  C.  B.       -        -        -     iv.  464 

The  proper  fine  for  barring  an  estate  tail,  is  a  fine 
come  ceo ;  but  other  fines  will  bar  the  issue  in 
tail  sa  long  as  the  estate  which  passes  con- 
tinues -------     iv.  465 

It  bars  intail  of  a  trust  as  well  as  a  legal  estate,  iv.  464 

Fine  levied  by  husband  alone  of  land  of  which  be 
is  tenant  in  special  tail  with  his  wife,  binds  his 
issue    -------     iv.  457 

Bar^  issue  and  lineal  heirs,  though  the  intail  be 
in  remainder  or  reversion;  so  if  but  a  mere 
right  or  possibility  of  intail ;  but  not  collateral 
heirs  -  ------     iv.  459 

And  although  tenant  in  tail  die  before  proclama- 
tions, yet  they  may  be  made,  and  wAl  bar,  iv.  460 

Rent-charge  created  out  of  the  estate  by  tenant 
in  tail,  by  fine,  will  not  bar  his  issue       -     iv.  461 

Quaere,  whether  a  fine  levied  by  tenant  in  tail  of 
a  manor,  &c.  out  of  which  a  rent  is  issuing,  will 
bar  the  rent  -        -        •        -        •        -    -iv.  463 

Fine  and  non-claim  does  not' operate  to  bar  any 
estate  or  interest,  unless  it  is  divested  out  of  the 
ownerj  either  by  or  before  the  fine,  iv.  465,  et  $eq. 

Ban  the  interest  of  executors  to  whom  lands  de- 
vised till  <lebts  paid       -        -        *        -     iv.  467 

Estates  of  tenant  by  statute  or  elegit  after  extent, 
unless  avoided  by  entry  or  claim    -        -        -    ib. 

A  judgment    ------     iv.  468 

A  devisee  though  he  have  not  entered        -        -    ib. 

A  right  of  entry  for  condition  brdcen,  or  other 
cause  --.-----ib. 

A  writ  of  error        -        -        -        -        -     iv.  470 

The  estate  of  a  copyholder,  if  levied  by  one  who 
has  the  freehold,  rightfully  or  wrongfully       -    ib. 

But  not  the  intail  of  a  copyhold        -        -     iv.  471 

I^ne  levied  by  owner  of  the  inheritance  will  bar 
an  estate  for  years,  if  lessee  in  possession        -    ib. 

But  not  a  term  assigned  by  him  to  attend,  8cc.  iv.  47a 
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Bui  will  a  subsisting  term^  created  for  other  pur- 
poses  -------    iv.  473 

Fine  levied  by  mortgagor  will  not  bar  the  mort- 
gagee          ib. 

Nor,  if  levied  by  mortgagee  in  possession,  will  it 
bar  the  mortgagor       -  ,     -        -        -        -    ib. 

Levied  by  trustee,  no  bar  to  the  estate  of  cestui 
quetruii      -        -        -        -        -        -     iv,  473 

A  sprineihg  or  shifting  use  (and  the  like)  not 
barred  by  a  fine  levied  of  the  land  -        -     iv.  476 

Will  not  bar  the  intail  of  a  dignity  or  title  of 
honour        -.-----    ib. 

Bars  all  interests  of  a  feme  covert,  conusor,  but 
only  to  the  intent  intended    -        -        -     iv.  481 

Lands  of  secular  corporations  equally  barred  as 
those  of  civil  persons ;  but  otherwise  of  eccle- 
siastical corporations     -        -        •        *-    .  iv.  483 

A  fine  operates  as  an  estopi)el  against  any  claims 
of  the  conusor,  althougn  it  pass  no  interest,  iv.  484 

As,  if  levied  by  a  termor,  or  a  person  having  a 
future  or  contingent  interest  -        -        -        -    ib. 

Fine  levied  by  trustees  of  an  estate  limited  to 
them,  and  the  survivor,  and  the  heirs  of  the 
survivor,  will  estop  the  survivors  from  claiming    ib. 

A  fine  in  some  cases  operates  as  a  release,  or  grant, 
or  confirmation     -----     iv.  485 

Operates  as  a  revocation  of  a  will  previouslv 
made,  unless  made  to  confirm  the  devisor^ 
estate  -------     iv.  486 

Fine  sur  grant  et  render  eives  a  new  estate,  and 
will  alter  the  course  of  descent       -        -        -     ib. 

But  this  the  only  species  of  fine  which  has  that 
effect  --------    ib. 

But  as  it  jB;ives  only  an  instantaneous  seisin,  does 
not  entitle  wife  to  dower        -        -        -     iv.  486 

Fine,  whether  come  ceo  or  sur  co;iceiftV,Ievied  by  te- 
nant for  life  or  in  tail,  or  other  particular  tenant, 
lets  in  the  reversion  with  its  incumbrances,  iv.  486 

Fine  come  ceo,  or  sur  done,  &c.  levied  or  accepted 
by  tenant  for  life,  is  a  forfeiture  of  bis  estate, 
whether  in  corpoieal  or  incorpoieal  heredita- 
menu  - iv.  487,  488 
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Unless  the  person  having  the  next  inheritance 
join      -        -  -        -        -        •       iv.  488 

But  to  effect  a  forfeitore,  the  person  tevying  it 
must  have  the  legal,  and  not  a  mere  trust 
estate  -------     jv.  489 

In  what  cases  a  6ne  levied  by  a  copyhokler  will 
be  a  forfeiture      ------     ib. 


Fitie  levied  by  joint-tenants,  coparceners,  or  te- 
nants in  common,  effects  a  severance       -     iii;  460 

The  meansby  wkichajineinay  beatoided     -     iT.  48S 

Fine  at  common  law  may  be  avoided  by  entry 
upon  the  land  within  twenty  years,  or  by  entry 
of  claim  on  the  foot  of  the  record  and  action,  Iv,  489 

Fine  under  the  statute  may  be  avoided  by  entry 
within  five  years  from  the  last  proclamation,  if 
it  has  not  worked  a  discontinuance         -         -     ib.  ( 

But  if  it  has  worked  a  discontinuance,  a  real  actioa 
odust  be  brought  within  a  like  period      -     iv.  491       ^ 

This  must,  in  general,  be  a  real  action,  and  not  an 
ejectment  or  bill  in  equity     -        -         -      iv.  492 

Unless  where  the  fine  has.been  levied  of  a  trust 
estate,  or  the  fine  has  been  obtained  by  fraud  ; 
in  which  cases  a  bill  is  the  proper  remedy        -     ib. 

Action  must  be  commenced  and  prosecuted  within 
one  year  after  entry  or  claim  -         -        -     ib. 

These  fines  must  be  taken  with  reference  to  the 
exceptions  or  savings  of  4  Hen.  7-  -        -     ib. 

The  Jirti  saving  preserves  to  persons  (not  parties 
or  privies)  all  such  right  as  they  had  at  the  time 
of  the  tine  being  levied,  so  that  they  claim 
within  five  years  from  the  third  proclamation      ib. 

The  second  gives  a  like  privilege  for  preserving 
rights  accrued  subsequent  to  the  fine  upon 
claim  made  within  five  years  from  the  time  of 
accruer         -----        *     iv.  493 

The  third  gives  to  persons  under  disabilities  at 
the  time  of  their  tight  accruing,  five  years  to 
make  then*  claidi  from  the'  time  of  the  retie#al 
of  such  disAbtKty iv.  499 

But  these  savings  extend  10  persons  cfofy  to  whom 
fbe  right  of  avoiding  the  Aatjim  aoomtd ;  fat 
if  it  accru^  to  the  anoeitor  of  0uoh  perton, 
the  person  next  entitled  shall  not  have  a  p«f lod 
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of  five  years  from  the  death,  of  the  ancestor, 
but  so  much  only  of  the  period  of  five  years  as 
had  not  expired  on  his  death      -       ivi  493  to  500 

When  the  five  years  begin  to  run,  they  are  not 
stopped  by  the  intervention  of  any  after  dis- 
ability ------     iv.  503 

But  though  a  person  be  under  no  disability  at  the 
time  ot  the  fine  being  levied,  yet  if  any  occur 
before  the  time  of  the  last  proclamation,  he  is 
within  the  saving  -         -         -        -         -    ib. 

Of  fines  due  on  alienation  of  copyholds        -     iii.  129 

Fine  on  alienation^  due  by  custom  on  every  change 
of  tenant  of  copyholds  -        -         -         :         - 

So  on  the  change  of  the  lord,  happening  by  an 
act  of  God  ------     iii,  igi 

When  due  on  the  change  of  a  tenant,  it  is  by 
general  custom,  bat  by  special  custom  when 
due  on  the  change  of  the  lord       -        -         -     ib. 

When  due  on  the  death  of  the  Icurd,  any  lord  hav- 
ing a  right  to  admit,  is  entitled  to  the  fine      •    ib. 

No  fine  due  on  death  of  tenant  for  life  under  a 
grant  from  tenant  in  fee         -        »        -      iii.  13s 

Not  due  on  re-entry  of  mortgagor  before  con- 
dition broken,  because  in  of  his  old  estate,  but 
otherwise  if  after  conditinn  broken  -  iii.  133,  n.  (1) 

Nor  in  other  cases  of  entry  by  the  copyholder' as 
of  his  old  estate    -         -         -         -     132,134^140 

Only  one  fine  due  on  surrender  to  several  per- 
sons for  life  successively,  remainder  in  fee, 
unless  by  special  custom         -         -         -     iii.  132 

One  fine  due  on  surrender  by  tenant  for  life  and 
remainder-man     -         -         -    iii.  132,  rti;iAi45 

But  separate  assessments  may  be  made  for  each 
interest         -         -        -         -     ,   -       iii.  133^  1^5 

1*he  usuat  and  best  mode  of  assessing  the  fine  in 
these  cases  -        -        -        -      Hi.  133,  n.  (t),i45 

Fine  due  on  admission  of  a  remainder-man  or 
reversioner  or  his  surrenderee         -       ^-        -    ib. 

Quaere,  whether  fine  due  on  surrender  by  copy- 
bolder  to  the  use  of  himself  in  tail,  &c.  -      iii.  133 

l^b  fine  due  from  cestui  que  use  or  cestui  que  trusty 
iWkt  only  from  the  person  having  the  legal 
Estate »>•  J34i  135 
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Payable  by  mortgagee  on  breach  of  condition  by 
mortgagor  -        -      *-   .     "        •        -      *"•  ^S5 

Nonq  due  on  grant  of  equity  of  redemption  in 
copyholds    -------    ib. 

No  fine  due  from  executors  having  a  bare  au- 
thority, without  any  lesal  interest,  as  in  a  de- 
vise that  executors  shall  s^ll  -        •        *        -    ib« 

Nor  by  a  guardian  entitled  to  the  profits  in  right 
of  his  ward  -        -        •        -        -        -     iii-  136 

Questionable  whether  fine  payable  by  tenant  in 
dower  or  by  the  curtesy         -        -'  iii.  136,  n.  (1) 

No  fine  payable  by  husband  on  manying  a  feme^ 
copyholder   -        -        -        -        -        -    iii.  136 

Fine  generally  due  on  admission  of  heir  at  law,  iii.  137 

Also  on  admission  of  special  occupant       •        -    ib. 

I^ne  payable  by  executors  of  copyholder  for 
years  limited  on  surrender  or  by  aevise  -        -    ib. 

Bfit  not  by  executors  of  lessee  on  license,  iii.  1 37,  n.  (1 ) 

No  fine  payable  by  surviving  joint-tenant  .-     iii.  137 

And  one  fine  only  payable  on  the  admission  of 
joint-tenants        •--•-•    ib. 

But  otherwise  in  respect  of  tenants  in  common 
and  coparceners  -----     jii.  138 

One  fine  only  on  admittance  of  surrenderee  of 
joint-tenants  or  corparceners         -        -        -    ib 

But  quaere  on  the  admission  of  surrenderee  of 
tenants  in  common       .        r        •        -        -    ib. 

Fine  payable  on  entry  under  an  extent,  where 
extent  allowable  by  the  custom      -        -        -    ib. 

Payable  by  assignees  of  a  bankrupt,  and  again  by 
a  purchaser  from  them  -        -        -        -     iii.  139 

Mode  suggested  of  avoiding  this      -        -        -    ib. 

Fine  payable  by  surrenderee  of  reversioner  -    iii.  140 

jii  what  time  and  place  Jine  on  copyholds  pay- 
able -     iii.  139 

Fine  payable  upon  the  admission  of  the  new 
tenant  .--....    ib. 

But  not  demandable  till  admittance  perfected, 

iii«  1399  n.  (<) 

Fine  oertato,  payable  immediately  on  admit* 
tance Iii.  140 
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But  reasooable  time  allowed  for  payment  of  a 
fine  uncertain       .....     iii.  140 

How  fine  to  be  demanded  in  general  cases         .    ib. 

How  in  cases  of  infants  and  femes  covert  -        -    ib. 

Fine  payable  by  remainder-man  not  due  till  death 
of  tenant  for  life  -----     lii.  141 

Fine  may  be  made  payable  out  of  the  manor,  iii.  142 

Of  the  amount  and  reasonablenesB  of  the  fine        -    ib. 

Fines  certain  cannot  exceed  what  has  been  imme- 
morially  paid       -        -        -        -        -        -    ib.. 

This  to  be  ascertained  by  the  rolls  of  the 
manor         .-.---.    ib. 

Fine  certain  may  be  either  a  definite  sum,  or  de- 
pend on  the  annual  value  of  the  land      -        -    ib. 

Fines  arbitrary  must  be  reasonable    -     ^  -     iii.  143 

This  to  be  determined  by  the  homage,  if  such  the 
custom ;  if  not,  by  course  of  law    -   iii«  143^  n.  (2) 

Two  years  value  on  admittance  on  a  surrender, 
the  most  the  lord  can  take  where  a  fine  is  due 
on  descent  -        -        -        -        -       iii.  144,  146 

But  if  none  due,  except  on  alienation,  five  years 
value  hdd  good   ------    ib. 

So  where  fine  payable  on  the  first  purchase  only      ib. 

So  where  the  copyhold  is  only  for  life,  and  then 
falls  into  the  lord's  hands      -        -        -        -    ib. 

So  if  it  come  to  him  by  escheat         -        -     iii.  145 

Tenant  for  life  in  possession  to  pay  same  fine  as 
tenant  in  foe        -        -        -        -        -        -    ib. 

And  the  remainder-man  half  as  mucb        -        -    ib. 

If  remainders  for  life,  the  second  remainder-man 
to  pay  half  as  much  as  the  first,  the  third  half 
as  much  as  the  second,  and  so  on  -        -        -    ib. 

Special  occupant  to  pay  the  same  fine  as  on  a 
purchase      -        -        -        -  .      -        -     iii.  146 

Fine  payable  for  license  to  alien  as  to  lease,  &c.  -    ib. 

Fine  payable  on  admission  not  a  charge  upon  the 
land,  and  not  recoverable  therefore  of  a  subse- 
quent purchaser  -        -        -        -     iii.  147 

But  fines  not  payable  till  after  a  purchase  made 
(even  if  for  license  for  alienor  to  alien),  alienee 
is  diargtebkr      -        -        -        -        -        -    ib. 
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Fine  is  to*  be  as9^$ecl  by  ibe  iotd  or  bb  slevaisd^ 

If  several  parcels  of  land  by  sev^hil  tenants^  ^^P^ 

rate  fine  must  be  assessed  for  each  -     iiu  147 

Non-'paymeQtoffiaesubjectstoforfeiture^iioiMffiic. 
by  general  custom,  and  absolute  forfeiture  oy 
special  custom      -       .  -        -        -        -        -    ib. 

In  what  cases  fine  come  eeo,  Sfc*  by  tenant  for  life 
forfeiture  of  his  estate  -        -        -        -      ii.  158 

No  forfeiture  of  a  trust  estate    -        -        -        -*  ib. 

Fine  by  wife  a  bar  of  jointure  -        -        -      ii..  299 

Fine  will  bar  latent  terms  assigned  to  attend,  if 
such  the  intent     -----      ii.  449 

Pine  levied  by  cestui  que  trust  of  a  term  is  a  deter- 
mination of  the  estate  id  the  trustee  or  not, 
accordingly  as  it  tends  to  establish  or  destroy  a 
lawful  estate        ^        «^        *        *        ^      £•  453 

Fine  levied  by  mortgagor  by  demise,  and  non- 
claim  no  bar  of  mortgagee^  tenB  ^        ->        *•'  ib. 

Fine  levied  by  purchaser  of  the  inheritance  no  bar 
of  a  term  assigned  to  his  trustees  to  attend     -.    ib. 

Or  of  an  outstanding  attending  term,i  uolesg  such 
be  the  intent  of  the  fine,  or  unless  it  be  a 
latent  term  -        -        -        -        -        -        -    ib. 

Destroying  transcript  of,  no  bar  of  dower  -      ii.  281 

Fine  and  non-claim  bars  an  interesse  termini  after 
its  commencement        -        -        -        -      iL  456 

Fine  levied  by  husband  with  procbm^tioas  and 
non-claim  a  bar  of  wife's  dower     -        -      ii.  27s 

Levied  of  jointm'e  made  after  marria^^  00  .bar  of 
wife's  dower  out  of  the  lands  of  her  hpsbaod,  ii-  273 

Fine  levied  in  pursuance  of  a  trust  wiU  not  de- 
.    Hroy  lease  ^nade  fay  cMui  ^ue  tnat        *     it.  450 

Not  a  determination  of  a  copyhold  -     lii.  Mji,  n.  (t) 

Not  compellable  to  acknowledge  a  finebydle^- 
tnm  pottdattih       "^  ,      -        -        *-        *    iii-  ^7* 

If  levied  by  two  persons,  must  not  be  to  ^'  their 
heirs,"  but  to  the  "  heirs  of  one  of  them"  -  liL  440 

^m^  levied  by  One  jaiiit-te»eot|  no  hv  to  biacqpi- 
..   pauion,  unless  by  non-claim    -*     ,  -    . . .-  ^ii.  445 
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Levied  by  joint-tenants  without  declaration  of 
vses  18  no  ierennot     -        -        •        ~     iii.  466 

Cotedant  by  husband  that  wife  shal!  levy  a  fiDe^^ 
how  fi^  binding  dk  her  ...     lii ..  3 ^j 

And  non-dum  by  purchaset  no  bar  against  cestui 
•  queinutyii  he^have-notiee  of  the  trust  at  ihe 
time    -----.-•     ill/ 358 

Not  necessary  of  property  of  which  wife  has  a 
disposing  po^er  under  settlement  before  mar- 
riage  -        -        -        -        -        -        -iv.    22 

Of  a  rent  cannot  enure  to  the  use  of  ^  strangei; 
without  deed        -        -        -        •        -     iii.  529 

Sur  conusance  de  droit  taHtum  may  raise  e^n  usq 
without  deed        •        .        -        .        -     yi.  522 

Covenant  to  kvy  a  fine  to  certain  uses  will  not 
raise  such  uses,  unless  it  be  afterwards  actually 
levied iii.  533 

Levied  wichoat  any  declaration  of  uses^  the  use 
results,  to  the  coiinsor   #        *        -        -     iii.  536 

Uses  of  a  fine  mliy  be  declared  by  a  deed  prece- 
dent or  subseqaent       «        •        «      iii.  536, 537 

Different  effect  of  fine  and  recovery  by  tenant  in 
tail  on  deseent  ex  parte  materna     -        -     iii*  548 

Does  not  bar  a  springing  or  shifting  use  out  of 
the  estate  of  which  it  is  levied       -        <-     iii.  583 


Fine  and  non-claim  will  bar  a  trust  term  though 
the  ceitui  que  trust  is  an  infant       -^        -     iii.  624 

Cevied  by  cestui  que  trust  for  life,  no  forfeiture,  iii:  647 

Cestui  que  trust  entitled  to  vote  for  members  of 
parliament    -        -        -        -  .      -        -    iii.  648 

Tender  to  cet^ui  qiue  trust  of  a  bond  debt,  good 
.   tender  -        ---        -        -        -        -ib. 

May  sue  the  bailiff  of  his  trustee  for  an  account, 
notwithstanding  an  acquittance  from  trustee  -    ib. 

Cestui- que  trust  for  years  forfeits  his  estate  for 
felony,  but  not  cestui  que  trust  in  fee      ^  -,  iii.  649 

^Qutm  qut'inut  hi  ibe  or  tail  forfeits  for  treason  -    ib^ 

'  levied  after  covenant  to  levy  a  fine  to  certain  ys^, 
'  will;  in  general,  enuhe  tosuch  us^thou^gh^nbt 
soeypiCBScd        >.    .  ^  ^  **  .  .^,  "i«*>'9^  3io 
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And  thouffh  it  differ  id  timCi  plac^,  Scc.jret  it  will, 
primA  fade,  be  intended  to  be  levied  in  pnna- 
ance  of  the  covenant    <-        -        -      iii.  309^  310 

But  this  presumption  may  be  rebutted  by  subse- 
quent aeclaration  or  parol  evidence        -        -    ib« 

Will  extinguish  a  power  -        -        -      ,  -     iv.  407 

Sometimes  the  most  proper  assurance  for  making 
a  tenan  tto  the  practpe  tor  suffering  a  recoveiy ,  if.  530 

The  nature  and  origin  of  €nes  to  the  king  on 
levying  fines         -----     iv«  418 

Premier  fine  a  tenth  of  the  annuld  value  of  the 
land  payable  on  suing  out  the  original  writ    -    ib. 

Post  fine,  or  king's  silver,  three  twentieths  of  the 
annual  value  payable  on  the  Uecntia  concordandi,  ib. 

Upon  the  entry  of  the  king's  silver,  the  fine  is 
complete     -        -        -        -        -        -     iv.  426 

Will  make  the  conusee  a  good  tenant  to  the 
pritcipe  without  any  declaration  of  the  use,. iii.  530 

Levied  of  copyholds  in  the  king's  courts,  con- 
verts them  into  frank  fee       -        -        -     iii»  560 

FiftB,  does  iiot  cause  a  cessation  of  rent  where  there  is 

a  covenant  for  payment        -        •        -       i.  383 

'^  First  and  other  Soxs."    Import  of  these  words 
in  a  will.    See  Words. 

Fishery, yre«  and  common,,  the  nature  of,  and  how 

they  differ    ------        i.  818 

Fine  may  be  levied  of       -        -        -        -     iv.  442 

Said  that  a  recovery  cannot  be  suffered  of  a 
fishery         i-        ---•»-     iv.  524 

FiTZHERBERT,  his  Abridgment  noticed    -        -         Ixix. 

Fleta,  an  account  of  the  book  so  called  -        -        -  xiv. 
Folk-land,  what  -----     iii,      6 

FoNBLANQUE,  his  edition  of  the  Treatisc  of  Equity 

noticed       --.-•--  xlii. 

Foot  of  a  fine,  what       -        •        -        •        .     iv.  427 
See  Fine. 

Foreclosure.    How  it  affects  the  estates  of.  mort- 
gagor and  mortgagee   •        -        -        -     iii.  ^8 

No  foreclosure  in  Welch  mortgi^es  -        -     iii^  399 

Foreclosure  of  tenant  in  tail  binds  his  issver     iii.  400 


FOBBOLOtVRS. — FORFBITUttE.  6S8 

foreclosure  inay  be  had  against  infitntSy  but  da^ 
given  to  show  cause  when  of  age  •        -     iii.  400 

So  against  a  feme  covert,  without  a  day  to  show 
cause  -------     iii.  401 

In  what  cases  foreclosure  will  be  opened    -     iii.  403 

Does  not  suspend  collateral  securities,  if  the  estate 
of  insufficient  value      -        -        .        •     iii.  405 

But  will  in  some  cases  be  a  waver  of  foreclosure     ib. 

Not  in  general  opened  after  six  years  possession 
by  the  mortgagee         -----    ib. 

Nor  where  the  mortgagee  has  made  improve-  ' 
ments,  8cc.  ------     iii.  407 

Upon  foreclosure,  mortgagee  takes  as  purchaser,  iii.  410 

FoRFEiTUKS.  Alienation  by  trust  for  life  of  copar- 
cenary property,  so  as  to  divest  the  reversion, 
is  forfeiture,  unless  it  be  of  a  trust  estate  -  iii.  31^ 

'    But  not  of  incorporeal  things,  unless  hyJUu .    iii.  702 

Entry  and  feoffment  by  tenant  for  life,  on  the 
estate  of  his  lessee,  no  forfeiture  of  lessee's 
estate  -------      ii,  143 

But  otherwise  if  he  enter  and  commit  waste     ii.  144 

Bargain  and  sale  by  tenant  for  life  no  forfeiture       ib. 

Tenant  for  life  claiming  by  act,  in  court  of  re- 
cord, a  greater  estate,  is  a  forfeiture       -        -    ib. 

So,  affirmins;  or  admitting  the  reversion  not  to 
be  in  the  lord        -----     ii.  145 

By  levying  or  accepting  a  fine  come  ceo,  &c.  b^ 
tenant  tor  life,  a  forfeiture      -        -        -     ii.  151 

Forfeiture  incurred,  of  dower,  by  treason,  8cc.  of 
the  husband         -----      ii.  224 

But  such  treason,  or  the  like,  no  forfeiture  of 
jointure        -        -        -        -        -        "     .ii.  300 

Of  an  estate  for  years,  bv  lessee's  alienating  by 
conveyance  divesting  the  possession        -     ii.  465 

So  by  breach  of  condition  -        -        .        -    ii.  466 

Whether  forfeiture  of  a  lease  can  be  taken  ad- 
vantage of  by  a  wrong  doer  -        -        -      ii.  468 

What  will  amount  to  a  waver  of  a  forfeiture  of 
a  lease        -------    ib. 

Can  be  waved  only  where  the  Fease  voidable,  not 
where  void  -------    lU 
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Acceptance  of  rent  d«e  J^ft^  foffeitape,  widi 

tice  of  the  forfeiture,  a  wafer         «        •      ii.  468 

Of  forfeiture  of  capjfboUk.    See  CapifhoUs* 

Of  mortgaged  premises.    See  Mortgage, 

Of  gavelkind  land.    See  Gavelkind. 

See  also  Ferment,  fiae*  Reeof^enf.  Ttiuiee. 

FoBMfiDOK,  writ  of,  must  be  bfougbt  withi»  twenty 

yearp i^  453 

Fbanohise.    Of  the  nature  and  several  kinds  ef 

franchise      -----        i.  308, 313 

Of  eauniiei  pahf  we         -----    ib. 

Sych  counties  have  the  privilege  of  levying  fines 
in  their  own  courts       .-        .        •        .       i.  309 

Also  to  direct  conveyances  to  be  made  by  iDfwts     iK 

Of fahs  and  nutrheii         -        -        •        •       1.  310 

How  it  is  to  be  enjoyed   -        -        -        -        -    ib. 

How  tbis  franchise  may  be  forfeited,  8cc.  -       i.  314 

Prancbises  not  devisable,  unless  valuable  -       v.    57 

Frankalmoig^e.    The  nature  of  this  tenure        i.    46 

F&ANKUABBIAOX,what  -         -         -         -         -     iL     8o 

]Pb Auns.    Consuructioa  ^f  tbe  stataie  of  fniudi^  rela- 
tive to  conveyances      -       -       -       •     iv.    55 

Conveyance  for  wife  aud  ebildrea,  -void  as  against 
present  creditors  -        -        -        -        •        ^^    ib. 

3ut  not  as^gainst  future  creditom    -        *        -    ib. 

Conveyance,  ooutaining  a  fiower  ot  revooatioQ ; 
or  to  mortgage ;  if-^  the  grantor  mailimie  in 
possession ;  or  the  ffrantor's  whole  property  be 
conveyed,  &c.,  fraudulent       -        -        -    iv.    56 

Statute  of,  liberally  eonatrued,  so  as  ta  anawer 
the  object  of  the  legislature  -        -*        -    ib. 

Its  construction  aa  to  wills         -        -        -»     v«  116 

Prescribes  aiQ  fomi  of  words  in  whieii  a  deviae  ia 
to  be  conceived    -      .  -        *        -        .        -    ib. 

left  the  construction  upon  papers  lefarsed  Uj^  by 
a  devise,  as  it  found  it   -       -»•        •»        ^        -    ib.. 

t)oe9  not  extend  to  such  colonies  and  pbyatiopy 
as  were  in  our  possession  &^rf. its  pas^ii^   v.  118 

Frbebench.    Natujce  o^  in  c<^yboId8»  d^finad^  wA 

how  it  differs  from  dQwer      -..-,••     iii.    49 
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of  th€  bsBtend  necesiary  uy  enlrtle  the 
wife  to  this  tide  •        *        .        -.       -       ii.  251 

Title  «loes  not  accrac  'till  th«  ^eath  of  the  hus- 
band --.•---ij#  253 

.  Avoided*  thereforeji  hj  any  alienation,  forfeiture, 
&c..by  him  to  take  effect  in  his  life-twe     .iif.     52 

Unl^js  by  ap^ai  cQstom  -        -»        -        -    ib. 

May  be  of  the  whole,  of  a  moiety,  of  a  tlurd,  or 
fourth,  of  the  husband's  lands        -        -     iii.    55 

So  of  the  rents  and  profits  only        -        -        r    ib. 

It  may  be  to  hold  in  fee  for  life,  duriag  widow- 
hood, or  daring  chastity       -        -        -        •■    ib. 

Where  freebench  is  of  the  whole  of  the  husband's 
lands,  it  devolves  upon  the  wife  ioiniediately 
on  his  death,  and  she  may  enter  before  admits 
tance  ---------    ib. 

But  when  only  a  part,  it  must  be  assigned  to 
her     -        -        -        -        -        -        -  iii.  55, 56 

Must  be  claimed  by  the  widow  within  a  year  and 
a  day  --- ib. 

Freebench,  in  copyholds,  is  cast  upon  the  widow 
before  admittance        -----    ib. 

In  what  eases  it  differs  from  dower,  in  respect  of 
being  cast  upon  the  widow  without  assignment    ib. 

May  be  barred  by  jointure       •        -        -     iii.     51 

A  devise  to  a  wife,  in  lieu  of  fj^eebepch,  puts  her 
to  election  ------        ^    ib. 

So  an  unexecuted  contract  for  sale  wiU  deprive 
her     -------     iii.    52 

So  by  bankruptcy  of  the  husband,  and  dving 
after  the  bargain  and  sale,  but  before  admit- 
tance x>f  bavgainee       *        -        ^        -     ill.    gj 

Is  a  continuance  of  the  husband's  estate   -      iii.     54 

**  From  time  to  tim^,"  the  meaniog  of  the  ex-< 
presstoB.    See  Words. 

FuBTHBR  Assurance.    See  Covenant* 

Qab^]^)3|,    How  it  differs  from  rent  -        <-        -        i.  320 

Gaokejuikiv,  cannot  in  general  be  granted  for  years,!!.  310 

Gavelkind.    The  nature  and  origin  of  this  te- 
nure     iii.  220,  221 

M  M    4 
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AH  lands  in  Kent  presumed  to  be  gavelkiiid,  notil 
the  contrary  be  shown  -        -        •      iii,  220,  aM 

How  proof  of  this  to  be  adduced      -        -        .    ib. 

General  customs  or  incidents  to  this  tenare      iii.  S2s 

Not  forfeitable  for  felony,  unless  by  statute  since 
the  conquest        -        -        •       • .        .  -    m^  223 

After  the  king's  year  and  day,  the  lands  revert 
to  the  heir  ----•-.    ih. 

Are  forfeitable  for  treason         -        -        -     iii,  218 
If  the  tenant  be  outlawed,  or  abjure  the  realm  for 

felony,  his  lands  forfeited      -        -        •     iii.  223 
In  this  case  the  wife  loses  her  dower  -        -    ib. 

Guardianship  of  infant  gavelkind-holders  con- 
tinues till  fifteen  •        -        -        -        .     iii.  224 

Is  of  the  same  nature  as  guardianship  in  socage      ib. 
Infant  may  alienate  at  fifteen,  for  valuable  consi- 
deration      -        -        -        -        .        -     iii.  22? 

Such  conveyance  must  be  by  feoffment  and  iiveiy 
made  by  the  infant  in  person         -        -        -    ib. 

Quare,  whether  the  conveyance  good  by  lease 
and  release  -        .  *      .        .    iii.  226,  n.(i) 

He  must,  in  order  to  validate  the  conveyance,  be 
seised  in  fee-nmple  in  possesmn     -      iii.  226,  227 

Quaere,  whether  the  lands  must  have  been  ac- 
quired by  descent       '    -        .        -        .    m  j^- 

Gavelkind  lands  are  within  29  Car.  2.        -        .    ib. 

Gavelkind  lands  descend  to  all  the  sons,  together 

with  the  representatives  of  deceased  sons        -  ib. 

The  descent  is  per  itirpe9,  and  not  per  capita      -  ib. 

Females  postponed  to  males     -        -        .        -  ib. 

Collaterals  take  in  the  same  manner  as  lineal 
descendants  -        -        .        .        .      m  ^y, 

So  heirs  in  tail         "        •        -        -        -        -    ib. 
Half  blood  is  the  same  impediment  as  at  common 

^/^^ -        -        .    ib. 

All  the  heirs  together  liable  to  the  ancestor's 
obligations  .        -        .        .        .      iij.  33,^  ^^ 

Remainders  and  reversions  descendible,  like  lands 

in  possession         •        "        -         -        -         -    ib 
So  uses  and  trusts  of  lands        -        -        *         .   "jb 
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So  all  incidents  to  the  soil ;  as  rivers,  property  of 
fairs,  8cc. lii.  331,  23a 

But  not  things  collateral ;  as  toll,  tithes,  &c.   iii.  333 

Rent  granted  out  of  land,  part  gavelkind  and  part 
not,  descends  as  at  common  law    •        -     iii.  333 

Bnt  rent  reserved  out  of  land,  part  one  and  part 
the  other,  is  apportioned       -        -        •        -    ib. 

Where  the  heir  takes  by  purchase,  and  not  by 
descent,  he  takes  as  heir  at  common  law         "    ib. 

So,  for  a  condition  broken,  the  heir  at  common 
law  shall  enter;  but  his  brother  shall  enjoy 
with  him     -        -        -        -        -        -     iii.  234 

But  quaere  a  difference  where  the  condition  is  in 
gross,  and  where  incident     -        -        -     iii.  235 

Warranty  descends  to  the  heir  at  common  law 
only,  but  he  may  recover  in  value  against  his 
brothers        -        -        -        -      iii.  235, 236, 237 

Fine  of  gavelkind  lands  may  be  levied  by  such 
persons  to  the  heirs  of  them  all      -        -      iii.  237 

In  gavelkind,  husband' is  entitled  to  a  moiety  of 
wife's  lands  of  inheritance,  to  hold  as  tenant  by 
the  curtesy,  while  he  continues  unmarried,    iii.  238 

Wife  also  entitled,  for  dower,  to  a  moiety  of  her 
husband's  lands,  during  widowhood  and  chas- 
tity    --------ib. 

Upoh  the  determination  of  these  estates  by  act 
of  the  tenant,  the  heir  or  other  person  entitled 
may  enter   -------    ib. 

And  not  only  the  doweress  shall  have  the  emble- 
ments, but  her  lessee  also      -        -        -        -    ib. 

But  doweresses  in  gavelkind  are  within  siat.  of 
Merton        -------    Jb, 

The  means  by  which  the  tenure  may  be  extin* 
guished       ------     iii.  239 

By  act  of  parliament,  but  not  by  the  king  -        -    ib* 

Unless  by  coming  into  his  hands,  which  is  sus- 
pension of  the  custom  -        -        -     iii,  240 

And  seems  to  be  the  same  whilst  in  the  hands 
of  the  lord  -        -        -  -        -        -    ib. 

Not  destroyed  by  fine  or  recovery  suffered  of*the 
land    -        -        -        -        -        -        --ib. 

Nor  by  severance  from  the  manor     -        -        -    ib. 


• 


Nor  can  the  cu9l9iii  he  desiroyed  bjr  any  gra^f; 
UnoilatioR,  or  devise  of  the  tenant  *     iii.  240 

But ' wbeie  a  trust  of  gavelkind  hnd  is  cxecatory, 
9k  court  of  eauitj  will  direct  a  coavejance  ao^ 
cording  to  we  rules  of  comqDOU  law       -       -    ib. 

Courta  of  equitj  will  supply  the  waot  of  a  sw- 
render  of  gavelkind  wids^  10  tke  same  oosei  as 
of  copyholds       -        .        -        -        *       -   ib. 

Partition  betweeo  tenants  in  gaireUcind  aimiifti:  to 
common  law        -        -        -       -        •     iii-  341 

Of  the  atat.  $1  Hea-  8,  c.  3,  disgavelling  lands  in 
Kent-        -        -        -        -  820,  D- («),  ^39, 241 

This  atalmte  only  aifeols  the  partibilky  on  de> 
scents  -        -        •        ••        "        -     iii.  241 

^  Heirs/'  in  the  pbral,  in  gavelkind  lands,  equd 
to  **  heir/'  MS  tne  singaln^  of  other  lands       ii.  129 

Ourtesy  may  be  had  of  gavelkind  lands^  without 
issue  of  wife         -        -        -        -        ♦      ii%  191 

The  common-law  rule  of  descents,  as  well  with 
vespcct  to  lineal  as  collateral  kindaed,  prevails 
in  gavelkind  -        -        -        -        •     t.  523, 326 

Devisable  by  the  custom  of  Kent        -        -    v.    58 

Gift.  Natnxe  of,  and  bow  it  diffeo  firom  gi»nts  ^d 
other  modes  of  transfer         -        -        -      jv. 

For  what  purpose  used   *       «-       ^       •      iv*  170 

The  operative  words  of  Ais  species  of  assunince  ib. 

Livery  of  seisin  necessary  to  perfect  it      -        -  ib. 

How  far  void  as  against  creditors      -        -        -  ib. 

'*  Give."  Thifi  wcffd,  in  conveyances  in  fee-simple^ 
implies  a  warranty  dunng  the  life  of  the 
^ntor       -        -        •        -        -        -      ir,  185 

Gooi^s  AND  Chattels,  may  be  granted  for  years 

ii»  308 

Gbandchilpren.     Power  to  appoint  to.  childrw 

does  not  extend  to  grandchildren  -      iv.  367 

Qusre,  whether  a  surrender  of  copyholds  sup- 
{Aied  hi  fevour  of  grandchildren  or  testalor,  in.  107 

Gbajnv.  .  Definition  of  ^  -  -  -  ivs  172 
DiffeKUce  between  grant  and  feofimeni  «  iv.  173 
What  may  be  tbe  subjeot  of  a  ffBOt        *      i  v.  1 74 
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Db(Mictk»n  of  grta^d^mva,  and  grants irivn* 
jSnUum       '       -       -       ^       -       -      iv.  174 

What  tMi^gs  are  grantable  4n  infinitum     -        -  ib. 

A  rent-cliftrge  in'fee  is  grantable  over       -        -  ib. 

tlent  or  service  suspeod^d  caoaot  be  granted,  iv.  175 

Norarentoutofarent  -        -        -        -        -  ib. 

In  what  cases  an  annuity  is  grantable  over        -  ib. 

Ip  what  a  rent  iu  tail       -        -        -        -        -  ib. 

Advowsou^  maj  be  granted  lik^  oiber  beredita«- 
ipents         -    .   -       -        •»       -       •      iv.  176 

So  of  reverauMB  «ad  reiofiinders  wben  ves^      ••    i  b. 

Commoaa  of  pasture,  (urbairy,  fisbing*  ealoven^ 
ID  gross  or  appvrtepant^  are  granti^le  over>  iv.  177 

Bot  common  for  life  or  years  is  not  grantable    -  ib. 

In  what  ca«e«  officea^are  gmntnU^  over    -*      1%  178 

Licenaes  cannot  be  granted  -over       -        -        •  ib. 

V       Nor  a  possibility  «nl€BS  ooopkd  with  an  interest  ib. 

Lease  lor  yeaxs^  before  entry,  gn^aible  over    *  ib. 

Things  incident  to  odiar  things  not  grantable 
•over  -        -        -       -        -        -        -      iv.  179 

'    Nor  cAose  eh  oc^^cm,  nnless  ib  equity  -      iv.  181 

Nor  the  interest  gained  npon  execution  of  a 
statute  without  actual  entry  of  the  comMee,  iv.  182 

.>  Trusts  vaA  conM^nfee  ane  not  in  generd  grant«- 

^bib  o«f  r     •»•*        -        -        **        -        -ih. 

Itt  what  cases  the  word  ''  gMmt,*^  essential  in  a 
conveyance     -,    -    .    -        -.        -        ••        *'    ihfc. 

Sloema  not  to  imoiy  a  waiSNUitjr  w  coavsyaoMa 

of  estates  of  inneritaace        -        -        -        -    iU 

» •'    « 

Trustees  may,  but  need  not  convey  by  this  word 

It.  f83 

'     '**  €?rtiWt,'*  'tn  lease  for  years,  implies  a  warranty 
im  mt-^tmiA^^  ea^mem,  -       -       -      iv.  186 

Bnt  this  warranty  controlled  by  the  escpiess  cove- 
nants In  "the  Tease         -----    ib. 

Yhoueh  void  by  t)eing  made  to  a^par^oa  inca- 
pable of  taking,  revokes   a  Will  made  pre; 
'VieaiN       -r       -^       -       -       <•  X  .-      r.  240 
«  '  ^  Of  copyholA.    See  Copyholds.      "  '  * 

H'Grant  >rND  DISMISS."    SeeWw*. 
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'^  Grant,  bargain  and  sbll,**  imply  oovenaots 
for  the  title,  quiet  enjoyment,  and  farther 
assurance  in  bargains  and  sales  of  lands  in  the 
East  Riding  of  Yorkshire^  and  Kingston  upon 
Hull  -------      i?,  270 

Guardian,  his  power  and  duty     -        -        -       ii.  377 

By  nurture  can  only  make  leases  at  will    -        -    ib. 

Qussre  the  power  of  testamentary  guardian  to 
make  leases         -----       ii.  379 

Guardian  in  soccage  may  make  leases  of  infant's 
lands,  although  copyhold     -        -  ii.  379 ;  iii.  67 

Of  infant  copyholder.    See  Cogj/kold. 

Guardianship  in  soccage  cannot  be  assigned      iv.  246 

Habbndum.    The  office  of  the  habendum  in  a  deed 

IT.   Ill 

Limits  the  extent  of  the  thing  granted  in  the 
.   premises      --•-»--.    ib. 

Cannot  pass  any  thing  not  named  in  tbe  premises    ib. 

May  alter,  explain,  enlaree,  or  abridge  the  estate 
given  in  the  premises,  but  must  not  be  repug- 
nant    -------      IV.  lis 

Its  construction  as  to  copyholds       -        -     liL    go 

Habendum  in  a  lease  from  such  a  day  wUil  soch 
a  day,  the  last  day  is  inclusive       -        -        i.  347 

Halb,  his  History  of  the  English  Law  noticed  -   zv. 

Halves.    Grant  of  copyholds  for  years  to  hold  at 

halves,  no  forfeiture     -        -        -        -      ii.  37s 

Harrison's  Chancery  -        -        -        i-        .  sdii. 

Herbage  may  be  granted  by  copy        -       -     iii.    so 

Hbrest  does  not  prevent  wife's  title  to  dower        ii.  297 

Hereditaments.     The   meaning  of  this   word 

iii.  333,  n.(3);  iv.52 

Heir.  When  an  heir  must  take  incumbered  lands 
cwn  onere,  and  when  he  can  compel  the  per- 
sonal representative  to  exonerate  tnem  -    iii.  394 

How  the  heir  stands  with  respect  to  mortgages. 
See  Mortgage. 

Heir  may  grant  leases  before  entry  on  ancestor's 
death         -       -        -        -       -       -       ii.  395 

Unless  his  estate  be  abated      <-       *       »      .  •    ib. 
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^*  Hbibs."  When  this  word  necessary,  and  when  n^t, 

to. create  a  fee  in  a  deed    .        -        -^        ii^6-i8 

Not  necessary  to  create  that  estate  in  a  will      ii.    23 

In  what  cases  ''  heiry"  in  the  singular,  will  be 
fwfnen  coUectivum      -        -      ii.  8,  66,  80 ;  v.  384 

Heirs  necessary  in  creating  a  fee-tail  in  a  deed,  ii.  65 

Where  to  he  construed  generally  in  a  will,  and 
where  to  mean  issue     -        -        -        -      ii,    89 

**  Heirs,^  in  the  plural,  of  gavelkind  lands,  equal 
to  ''  heir,"  in  tne  singular,  of  other  lands      ii.  129 

^*  Heirs'*  not  necessary  to  pass  a  fee  in  releases 
enuring  hy  way  of  mUter  h  estate  -      vr.  207 

Nor  in  releases  operating  hy  mitter  le.  droit, 

iv.  215,  222 

But  is  necessary  in  a  release  operating  by  en- 
largement ------      iv.  209 

And  in  other  releases  coming  in  the  place  of 
feoffments,  where  the  possession  was  transfer- 
red before  -        -        -        -       .-        -        -    ih. 

Not  necessary  in  a  release  by  one  Joint-tenant  or 
coparcener  to  another,  but  otherwise  of  tenants 
in  common  -----      iv.  222 

Where  a  word  of  limitation,  and  where  ef  pur- 
chase -------      ii.     16 

Construction  of  the  words ''first  heir  male"      h.  104 

''  Next  heir  male"  a  phrase  of  purchase,  ii.  102 ;  v.  384 

The  word  "heirs,"  or  ''issue,"  when  used  to  em- 
brace a  class  or  denomination  of  heirs  inde- 
finitely, are  words  of  limitation;  but  when 
used  to  denominate  a  particular  person  or 
persons  who  shall  he  alive  at  any  particular 
period,  as  at  the  death  of  J.  then  they  are 
words  of  purchase        -        -        -        -,     v.  384 

^Hbibs  op  the  body,"  necessaiy  to  create  an 

estate-tail  in  freeholds  -        -        -        -      ii.    65 

Whether  these  words  create  an  intail  in  copy- 
holds -        -        -        -        -        •      iii.    45 

Hbbiot.    Incident  to  copyholds  for  life  as. well  as 

those  of  inheritance     •        -        -        •      iii.  158 

May  appertain  to  free  laod  held  hy  suit  and  ser^ 
vice     ..---.-    iii.  152 

'    May  be  due  by  reservation  or  by  custom,  tii.  1 52, 1 54 


%MS  ttSRIOT.    . 

Wiiereit  14  hj  r^servfttkin  U  iolkiirs  ihs  re^erskn, 
.  where-  the  grant  Js  juf .  a  paitiealar  calate,  «id 
the  aeigoiory  whexQ  the  gi;aat  U  ia  fe€>  ill  154, 

i6o,n.(i) 

May  be  feaierved  on  an  estate  l^a»  tbaa  a  fee 

iiil  155,  and  see  79,0.(1) 

'^ay  be  of  the  best  beast  or  piece  of  fumitore 

iii*  152 

Where  the  lord  has  a  right  to  take  and  has  made 
his  choice^  it  becomes  vested  aqd  transmis- 
sible from  the  time  of  the  death,  &c.  of  the 
tenant         ----*-     iiiv  153 

But  where  it  is  a  render  of  a  beast^  Sec.  generally, 
the  tenast  holds  at  plearai^  *       •*       ^   ib. 

It  must  be  the  property  of  the  tenant  at  the  time 
of  t)»B  dMith)  A(o.  ami  not  at  the  time  of  seizom   ib. 

Doe  oh  the  death  lof  the  tenant,  and  not  of  his 
alienee        -       *        -        *      lii.  153, 166/ 161 

Must  be  of  a  chattel  interest   ...      iii.  154 

Is  no  charge  on  the  lands,  but  only  on  the  goods 
and  chattels         *        -        -        -        -        -    ib. 

Alienation  by  tenant  previous  to  hi»  df^atbt  wHh 
intent  to  defraud  the  lord,  void  by  13  ^liz.  Cr$> 

Sum  of  money .  may  by  custom  be  reserved  ot 
payable  in  heu  of  a  heriot      ...    iii.  i^ 

Bat  no  such  agreement  made  by  the  partiea 
binding  on  their  rept^entatives    -        -        •    ib. 

Separate  heriot  due  for  each  tenement,  &Cv    iii*  154 

Of  reserviitioQs  of  money  fiwr  a  bariotnpoit  ittves 
fee  years  determinable  Mpoa  livas,  liu.i  ji6»  157, 160 

Whether  tenantry  be  in  fee,  <br  life,  or  years, 
heriot  may  be  due       -        .        «        .      iii.  158 

Doe  on  death  of  copyholder  surrendering  to  the 
use  of  another,  and  dying  before  8urrendere»e's 
admittance         «        *        -^       •        •      Mi.  160 

Doe  in  all  clues  on  the  death  of  the  legal  tenant, 
and  net  oa  the  death  of  oe$tmi  que  irmi,  cMm   • 
que  use,  &c.         -        -        »        -        •      iii.  161 

Bseqpfcls  case  of  baakniptoy  of  tttiM|t|  w|Min 
henot  due  on  bis  death,  and  not  on-the  4«itfa 
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Mot  dne  on  the  death  of  one  of  joint-tenants  or 
•  coparceners,  but  otherwise  of  tenants  in  com- 

mon     -        -        •        -        -        -    iii.  161,^  i6i 

Heriot  due  on  death  of  reversioner  as  well  as  of 
tenant  in  possession       -        -        -        -    iii.  162 

Not  due  till  death  of  the  survivor  of  tenants  for 
life  and  xemainder-man         -        -        -        -    ib. 

No  heriot  payable  on  death  of  feme  covert  tenant^ 
unless  in  respect  of  her    separate  property 

iii.  16a,  163;  and  see  156,  n.  (1) 

Nor  on  death  of  her  husband  in  her  life-time,  iii.  162 

But  due  on  his  death  as  tenant  by  the  curtesy    -    ib. 

;  So  on  the  death  of  widow  tenant  10  dower         -    ib. 

Heriot  due  by  special  custom  on  death  of  the 
head  of  a  oorpomte  body     -*        <.        •      iii.  ig^ 

Where  hmot  rnmf  he  extimgmtktdy  andwAere  wmU 
dpHed         ^        •--.-»-    ib. 

Heriot;  due  by  vmmt,  or  by  heriot  aervjoey  ej&* 
tingoished  by  lord's  pmchasiag  part  of  the 
tenancy       -------    ib. 

But  otherwise  of  heriot  custom  -        -        -    ib. 

May  be  multipUed  by  the  tenant's  aliening  a  part 
of  the  land,  or  for  a  particular  estate      -*        -    ib. 

Will  in  Buch  case  be  due  on  the  alienation  of* 
each  part,  and  also  on  the  death  of  the  rever- 
sioner -        .        -        -        -        -        •    ib, 

HoMAOE.    The  nature  of      -        -        •        •     iii.      5 

Of  a  manor  conrt,  must  consist  of  two  sureties  at 
the  least     *-----'^iii.6 

HoNouit.    This  word  will  pass  manors  and  lands    i.      6 

Honours  not  grantable  for  years        -        -      li.  310 

Hotchpot.   The  meaning  of  this  word  -      iii.  483 

HuNDBED  not  leasable  for  years    -        -        .       ii.  31 1 

HusBAiVD.     What  leases  entitled  to  make  of  his 

9vife'«  lands  at  common  law  -        -        «-       ii.  328 

What  by  30  Hea.  &.       -        .        .        -       »«•  333 

HusBAVD  AND  WfT«.  Sorveoderin  fee  by  husband 
( '         copyholder  of  lands  held  injvre  nxoris,  no  dis- 

Gontinaance        -       -       -       -       -     iii«    18 

Hndbaod  oopyhoUkr  may  anrrender  to  the  use  of 
his  wife .      -   .    -        •        -        -        *.      :  -    ib. 


M4  HUSBAND    AND    WIFE. 

Bat  huBbaody  lord  of  the  manor,  cannot  grant  to 
the  ase  of  his  wife       -        -        «        •      iii.    18 

May  be  joint-tenants,  or  in  the  nature  of  such,  iii.  435 

Bat  if  they  take  jointly  with  another,  they  will 
have  but  one  moiety  between  them       •        -    ib. 

Husband  cannot  alien  or  charge  any  part  of  the 
real  estate  which  he  takes  jointly  widi  his  wife 
afker  marriage       ...    iii.  436,  n.  (i),  437 

But  otherwise  of  a  chattel  interest     -        •    iii.  438 

Not  however  by  devise    -        -        -        -        r    ib. 

Husband  lending  money  on  mor^eage  or  bond 
in  name  of  himself  and  wife,  wile  entided  on 
the  husband's  death     -        -        .        -        .    jJi. 

Husbands  seised  in  right  of  their  wives  oofiar* 
ceners,  may  make  partition  -        -        .      iji.  487 

A  fine  levied  by  husband,  of  lands  of  which  he 
is  tenant  in  special  tail,  binds  the  issue        iv.  457 

May  make  a  good  tenant  to  tbejpnzc^  of  lands 
of  which  he  is  seised  jointly  with  his  wife,  iv.  517 

But  not  of  lands  entailed  to  him  and  bis  wife, 
and  the  heirs  of  bis  body  after  marriage  -    iv.  523 

But  if  before  marriage,  may  make  good  tenant 
to  precipe  of  a  moiety  -'       -        -      iv.  526 

The  effect  of  a  recovery  by  him  of  an  estate' 
limited  to  him  and  his  wife  before  or  after  mar- 
riage -        -        -        -        -        -      iii.  664 

Declaration  of  the  uses  of  a  fine  or  recorefy  by, 
binds  the  wife  unless  she  dissent    <»        *        -    ib. 

'  ^The  construction  of  declaration  of  oses  of  a  fine, 
or  jteoDvery  by  hosband  and  wife,  where  tbqr 
differ  -        -        -        -        -        -        -     jv,.307 

.  Husband  may  release ' 46bts,  legacies. and.  other 
rights  due  to  his  wife  -        -        -        •     iv.  217 

Covenant  by  husband  and  wife  to  levy  a  fine,  not 
binding  upon  her  if  he  die  before  the  fine 
levied -      iv.  433 

.Entering  into  an  agreement  for  a  settlement  will 
be  entitled  to  her  portion,  although  she  die 
before  the  settlement  can  be  made         -    iii-  319 

Shall  have  mortgages  due  to  his  wife  as  choas 
m  action^  if  reduced  into  posseaaioo^  or  (K»^. 
posed  of  by  himfor  a  valuable  considemtioni  iii,  401 


HUSBAND    AND    WIFE. — INCIDENTS.  ft4& 

Hasbaod  depositing  wife's  mortgage  as  a  secu* 
rity  for  a  oebt^  binds  her       ...     iii.  321 

His  assent  necessary  to  the  wife's  surrender  of 
her  copyhold,  unless  it  be  settled  to  her  sepa- 
rate use       -----        -     iii.     78 

But  need  not  join  in  the  surrender     -        -        -    ib« 

Husband  may  make  a  surrender  to  use  of  his  wife, 
unless  he  be  lord  of  the  manor       -        -     iii.    82 

Hustings.    Recoveries  may  be  suffered  in  the  court 

of  Hustings  in  London  -        -        -     iv.  528 

And  bargains  and  sales  enrolled  under  33  Geo.  3, 
c.  30.  -        -        -        -        -        -        -     iv.  273 

Idiots.     Idiots  and  lunatics  incapable  of  doing  any 

act  in  paii  to  bind  their  representatives  -     iv.  432 

But  cannot  avoid  such  acts  themselves       -        -    ib. 

Bound  by  act  done  in  a  court  of  record,  if  done 
in  person      -        -        -      iv.  432,  Bed  vide  ib.  n.  2 

And  by  deeds  executed  by  them  to  declare  the 
uses,  8cc.  of  such  acts  of  record      -        -     iv,  433 

If  admitted  to  do  acts  of  record  in  person,  no  aver- 
ment afterwards  received  of  their  disability,  iv.  515 

Otherwise  where  done  by  attorney    -        -        -    ib. 

Cannot  make  good  tenant  to  pntcipe  of  which 
evidence  admissible       -        -        -        -     iv.  516 

The  wife  of  idiots,  8cc.  is  dowable      -        -      ii.  227 

Are  excused  from  forfeiture      -        -        -     iii.  204 
And  see  Lunatics. 

Jews;    Of  their  ancient  disability  to  hold  land  -      i.    42 

Implication.  When  a  foe  will  pass  by,  in  a  will,  ii.  26 

iMPossiBiLiTvi  Of  conditions  and  agreements  bein^ 

void  for  impossibility  of  performance      -     iii.  257 

Impossibilities  cannot  be  made  the  subject  of  a 
contract  ------        .        -     iv.    33 

Distinction  between  things  impossible  in  them- 
selves, and  things  impossible  to  the  contracts 
log  party     -------    ib. 

Improvements.    Of  what  improvements  of  hus- 
band's estate  wifo  shall  be  dowable         -      ii.  238 

Incidents  not  grantable  over  Without  the  things  to 

which  they  are  incident         -        -        -     i v.  180 
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546  INCLOSURE. — INFANT. 

Inclosube.    The  general  right  of  the  lord  to  inclose 

commons     -        -        -        -        -        -       i.  223 

Who  else  may  inclose      -  *        -       i.  225 

Provisions  of  the  several  statutes  relative  to  in- 
closing commons  and  wastes  -         225  to  231 

Inclosing  copyholds^  forfeiture  -         -         -      iii.  195 

Incorporeal  things  cannot  be  granted  to  be  holden 

by  copy  of  court  roll     -         -        -         .     iU,    31 

Cannot  be  discontinued    -        -        -        -     iii.  505 

Cannot  be  forfeited  by  act  in  pais      -        -        -    ib. 

Incumbrances,   upon    the  reversion  of-aii'«Mate 
let   in  by   a  fine   levied   by   (eoaut  in    tail, 

iv.  486,549,56H6a7>56> 

But  are  barred  by  a  recovery  suffered,  unless 
created  by  the  donor  prior  to  the  iutail    -      iv.  561 

Mode  of  preventing  incumbrances  of  reversioner, 
&c.  being  let  in,  upon  tenant  for  life  joining  in 
making  tenant  to  pracipe       -         -        -     iii.  322 

Of  priority  of  incumbrances,  and  of  tacking  prior 
and  later  incumbrances  together    -         -      iii.  356 

Indenture.  How  it  differs  from  a  deed  poll  in  work* 

ing  an  estoppel    -        -        -        -        -      ii.  415 

.  What  deeds  necessary  to  be  indented         -    '  rv.    81 

An  indenture  works  an  estoppel  to  both  parties  -    ib. 

Necessary  to  constitute  a  good  exchange,  if  the 
lands  exchanged  lie  in  different  counties  «     iv.  196 

So  if  the  subject  of  the  exchange  lies  in  grant   -    ib. 

I N  fant.     His  right  of  electing  to  take  land  as  money, 

and  i  converso       -        -        -        -        -   i.  '23, 24 

Infancy  no  dispensation  of  notice  to  quit    ii.  457,  458 

Female  infant  may  consent  to  accept  a  jointure 
in  lieu  of  dower    -----      ii.  288 

The  wardship  of  infant  copyholder  belong!  to 
guardian  in  soccage      -        -        -        .     iii.    60 

Preserved  from  forfeiture  of  copyholds  by  9  Geo.  1, 
c.  29-,-        -        -        -        -        -      iii,  14; 

But  if  of  years  of  discretion,  may  commit  such 
forfeiture     -----  iii^  205 

Bound  by  an  express  condition,  but  quaere  of  an 
implied  one  -        -        .        .        ^    iii.  11;  iv.  17 


IMFA1IT«  Ji47 

Whellier  partttioii  oiade  between  coparoenefs, 
where  either  party  an  mfaat,  is  bioding  -     iii.  485 
See  Partition.. 

May  execute  a  collateral  power,  butt  not  where  an 
interest  passes      -----     iv,  326 

Infants  cannot  sever  their  joint  estate  daring  their 
minority       ------     iii.  435 

Incapable  of  binding  himself  by  deed  or  contract 
in  pais  -        -        -        -        --        -iv.g 

Distinction  where  snch  deed  conveys  an  interest, 
and  where  it  gives  an  authority  only       -        -    ib. 

Conveyances  by  operation  of  law  void  or  i^ot 
accordingly  as  beneficial  to  him  or  not,     iv.  10-12 

Bound  by  contract  for  necessaries    -        -      iv.     1 1 

Lease  taken  by  him  for  his  residenqe,  good^  if 
rent  reasonable      -        -        -        -        -    iv.     la 

Agreeoftents  of,  binding,  if  made  by  advice  of 
friends        -------    ib- 

Male  infant  cannot  bind  his  real  estate  on  his 
marriage      -        -        -        -        -        -iv,i4 

Acts  of,  though  voidable  in  themselves,  bidding 
if  entered  into  with  a  fraudulent  view,  and  pof 
void  ab  initio       -        -        -        -        -      ivi     15 

May  be  a  trustee  under  an  express  trust    -        ^    ib. 

May  be  a  mof  tgagee       -----    ib. 

And  may  wnvey  the  trust  or  mortgage  es^ttes 
by  act  in  pats  or  of  record     -        -        -        .    ib. 

Feme  covert  mpy  convey  trust  or  mortgf^^  esti^te 
by  fine         -        -   .     -        -        -   .     -      iv.     16 

Infapts  fnay  surrender  leases  for  renewal  -        -    ib. 

May  present  to  benefices  at  law,  but  qusre  in 
eaWy    - iv.i6,n.(i) 

Covenant  Iqr  infant  male  to  settle  a  jointure  in 
,pnr89aiice  of  a  power,  valid  -        -     iv*     16 

Misty  perform  a  condition         -        -        -     i v.     1 7 

May  make  a  feofiment,and  if  he  d^ver  seisin  in 
•   person,  it  is  only  voidable;  otherwise  void,  iv.  143 

Fine  levied  by^  will  be  bindiogy  unless  reversed  by 
writ  of  error    .     -  .     r        -        -        -     iv.  429 

Ao4  Ua  flec^&Kation  of  uses  of  such  fine  will  akp 
be  good      -        -        -    '    -        -        -      iv.  295 
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Second  fine  levied  by  an  infant  prevents  his  re- 
versing the  first   -----      iv.  4*9 

Cannot  reverse  a  fine  by  which  there  is  rendered 
to  him  an  estate  for  life  or  in  tail  -        -        -    ib- 

If  he  die  before  his  nonage  is  recorded,  the  fine 
will  bind  his  heire         -        -        -        -     tv.  430 

But  otherwise  if  after  such  record,  although  be- 
fore error  had       -        -        -        -        -        -    ib. 

Infant  trustees  may  be  directed  by  a  cowrt  of 
equity  to  levy  a  fine  to  perfect  an  assurancei,  iv.  431 

Need  not  be  examined  as  to  age  when  eonofiie* 
of  a  fine      -        -        •        -        -        i-        -    id. 

Cannot  be  foreclosed  without  day  to  show  cause 

'  'iii.  401 

Similar  in  the  case  of  a  decree  that  infant  sbaH 
convey        -        -        -        -        -        "        -    ib. 

Bound  by  an  account  taken  by  the  Master  of 
money  due  on  a  mortgage,  unless  he  can 
falsify »▼•  40J 

May  suffer  a  recovery,  but  if  in  jperson,  may 
verse  it  during  minority,  but  not  afterwards,  iv.  515 

If  by  guardian  or  attorney,  may  reverse  it.after 
majority      -------    ib. 

Should  make  tenant  to  the  practpe  by  fine  or  by 
feoffment  in  person      -    •     -        -        -•      iv.  514 

Formerly  suflfered  recover?^  by  privy  se«l,  but 
DOW  usually  by  act  of  parliament  -  '     -      iv.  515 

Infant  trustees  may  suffer  recovery  under  7  Anne, 
c.  19   .        -        -        -        -    *    -        -     iv.  516 

Infant  or  his  heir  may  avoid,  on  his  majoriiy,  an 
exchange  made  whilst  under  age   -        -        -    ib. 

Covenant  by,  to  stand  seised  to  uses,  void,  al- 
though in  consideration  of  marriage      "        -    ib. 

Has  five  years,  by  4  Hen.  7,  to  make  his  claim 
.    against  a  fine,  from  the  time  of  his  attainiog 
iwenty-one  -        -        -        -        -      iv-  499, 500 

Infant  in  venire  sa  mere  is  within  the  act    -  .      ^    ib. 

Cannot  surrender  his  copyholds,  unless  as  trustee, 
under  7  Anne,  c.  19      -        -        -        -     iii.    78 

In  ventre  $a  mere  may  take  by  surrender  of  copy- 
holds to  his  use    -----        -        -    ib. 
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But  mast  be  tit  esse  at  tbe  time  of  admisfiion     iii.     78 

May  be  admitted  (9  Geo.  1.)  to  copyholds  by 
attorney      -------    ib. 

Infants  in  ventres  ses  meres  aiay  take  lands  by 
descent        -        -  .     -        -        -        -       v.  291 

May  take  by  way  of  remainder  -        -        -    ib. 

May  make  a  will  of  personalties  at  the  age  of 
seventeen     -        -        -        -        -        -v.     10 

But  not  devise  real  property,  except  by  special 
'.  *       custom        --••-.-•    ib. 

lo^APt  executor  may  release  a  debt  on  payment 
I'         in  full,  but  not  else        -        --       -        *       v.  216 

Infancy  reckoned  from  the  day  of  the  infant's 
,    .        birth  exclusively  -----     ib. 

Age  of,  registered  by  his  father  in  an  almanack, 
neld  strong  evidence    -        -        -        -      iv.     11 

Inherit.    Condition  that  daughter  shall  not  inherit, 

void    -        -        -        -        -        -        -      iii.  274 

I'HVB  OF  CouBT,  notc  Concerning  the  constitution 

of       -        -  .      -        -        -  -      -        -     i.  n.  (a) 

4niioliirnt  ,of  bargain  and  sale  of  estates  of  inhe- 
ritance, lands,  tenements  and  hereditaments, 
required  by  27  Hen,  8,  c,  16         -        -      iv.  273 

Such  iorolment  to  be  either  in  tbe  courts  at 
Westminster  or  county  court        -        -      iv.  275 

Except  with  respect  to  privileged   places,  to 
which  the  statute  of  inrolmenta  does  not  extend    ib. 

Does  not  extend  to   terms  for  years,  or  other 
chattel  interest     -        -        -        -      iv.  275, 286 

Inrolment  must  be  within  8ix  lunar  months  from 
the  date       -        -        -        -        -        -      i v.  275 

May  be  made  although  die  parties  be  dead      iv.  277 

The  freehold  not  invested  in  the  bargainee  until 
inrolment    -------    ib. 

But  when  made,  relates  back  to  tbe  date  of  the 
bargain  and  sale  ------    ib. 

Bargainee  of  an  advowson  cannot  present  before 
inrolment    -------    ib. 

Nor  can  a  bargainee  make  leases  till  inrolment  -    ib. 

Nor  enter  for  forfeiture,  8cc.     -        -        -      iv.  281 
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Tbouffh  the  deed  be  aot  inroUed,  ihe  par^  will 
be  boand  by  covenants  in  gross,  but  oot  by 
those  relating  to  ihe  land      -        -        -     !▼.  281 

iBrolmeot  of  the  proceedings  on  a  recovery,  il, 
by  23  Eliz.  c.  3,  of  equal  validity  with  the 
recovery  itself      -----     iv.  546 

Though  no  inrolmerit  of  recovery,  yet  good  after 
twenty  years  in  favour  of  purchasers,  if  deed 
of  practpe  or  of  uses  appear  -  iv.  547 

Insanity,  held  a  ground  to  set  aside  devise  after 

forty  years  possession  -        -        -        -       ▼•  ^35 

Instalmbnt.  Where  money  is  payable  by  instal- 
ments, failure  in  the  fint  instalment  is  breach 
of  the  whole  obligation         -        -        -      iii.  269 

But  execution  stayed  as  to  ih^  future  instal- 
ments -------    ib. 

Instant.  The  effect  of  seisin  for  an  instant  on  wife's 

title  to  dower      -.-.-.-        -       ii.  246 

IntiAiju*  By  what  words  it  may  be  executed  by  deed,  ii.  64 

Howby  will  --        --        -        -        -80 

How  it  majr  be  barred 117 

See  Fkne  and  RiBcavefy. 

6f  rent,  how  it  diners  frdtn  that  of  land    -       i.  330 

Of  a  recbveiy  suffered  of  an  intail  of  rent  -        -    ib. 

Of  copyholds,  may  in  general  be  barred  by  surr 
render        ------  iii.  47, 92 

And  if  a  trust  estate,  by  devise  -        -        -    ib. 

Of  a  trust  of  copyholds  barred  by  tenant  in  tail 
taking  a  surrenaer  from  trustee    -        •      iii.    48 
See  Tail 

Intbbessk  tebmini,  maybe  merged  in  the  inherit- 
ance   -------     ii.  430 

Cannot  be  surrendered  by  express  surrender,  but 
may  by  operation  of  law       -        -        -       ii.  445 

When  an  interesse  termini  passes,  and  when  a 
reversionary  interest  in  a  lease      -        -      ii.  414 

Intent,  governs  the  construction  of  devises,  it,  40,  n.  (2) 

Inteuest.    In  what  cases  interest  money  apportion- 

able    -        -         -        -        -        -        -.!•  406 


INTEREST. — JOJNT-TENANCY.  ffiiX 

Agreement  to  convert  interest  into  principal^  in 
some  cases  binding  upon  an  infant         -      iv.     12 

I  Above  5  per  cent,  per  annum  either  iieserved  or 
taken,  by  12  Anne,  stat.  2,  c.  16,  vacates  all 
securities  for  the  loan  of  money    -        -      iii.  331, 

Allowed  at  the  rate  of  6  per  cent,  per  annum  on 

all  Irish  or  West  India  securities  -        -        -    ib. 

*        «         • 

Reserved  at  5  per  cent,  with  condition  to  ac- 
\ « ,,      cept  at  4,  if  punctually  paid,  not  relieved 

against       - iii.  332 

'•;  Contra,  if  4  per  cent,  be  reserved,  conditioned,  if 

not  punctpally  paid>  to  rise  to  5     -        -        -    ib. 

]E^ception  if  there  be  a  covenant  for  the  addi- 
,  tional  1  per  cent.         -        -        -        -      iii.  303 

Or  if  the  interest  be  raised  on  a  new  agreement 
in  consideration  of  forbearance      -        -        -    ib. 

In. what  cases  interest  will  carry  interest   -  iii.  333 

Who  chargeable  with  arrears  of  interest  -  iii.  339 

To  whom  interest  is  to  be  paid         -        -  iii.  343 

Where  interest  will  cease         -        -        -  iii.  344 
See  Mortgage. 

^'  Joint."  This^word  does  not  always  import  a  jointr 

tenancy      -        -        -        -        -        -      iii.  627 

JoiNT-TE^ANCY.   Of  the  wture  of  an  estiUe  in  joint" 

tenancy       -        -        -        -        -        -iii.  412 

How  it  differs  from  a  tenancy  in  common  -    ib. 

Rent  reserved  to  one  joint-tenant  on  a  pi^ol 
lease  enures  to  both     -----    ib. 

So  surrender  of  lease;  or  livery  of  seisin  to  one, 
operates  as  if  to  both    -        -        -        *        -    ib. 

So  of  entry  by  one  -----    ib. 

One  joint-tenant  cannot  sue  or  be  sued  alone     -    ib. 

Upon  the  death  of  one  Joint-tenant,    hia  part 
descends  to  the  survivor       -        -        -        -    ib. 

Release  from  a  joint-tenant  to  his  companion 
passes  a  fee  without  the  word  heird        -        -    ib. 

Fines,  heriots,  8cc.  not  payable  on  the  death  of 
one  of  joint-tenants     -        -        -        -      iii,  417 

How  an  estate  injoint-tenancy  may  be  created    -    ib. 
Must  be  by  purchase  and  not  by  descent  -        -    ib. 
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Each  must  take  by  the  same  conveyance        iii.  417 

There  may  be  joint-tenants  of  an  use  though  it 
does  not  vest  in  both  at  the  same  time  -        -    ib« 

Joint-tenancy  may  be  created  either  by  feoff- 
ment|  fine,  or  otner  conveyance     -        -       -    ib. 

So  by  disseisin,  abatement,*  intrusion,  or  usurpa- 
tion   --------    ib. 

What  words  in  a  deed  will  create  an  estate  in 
joint-tenancy       -        -        -        -        -      jB.  418 

**  EquaUy  to  be  divided"  imoorts  a  joint'tensnc^ 
in  the  limitation  of  freeholds,  but  otherwiei  of 
copyholds    -        -        -        -     iii.  ^%2^Ji3Qi)n.{i) 

As  to  where  the  estate  is  real,  and  where.jper- 
sonal  property    -        -        -        -    *    -      iii.  424 

The  word  '* joint"  does  not  always  import  a 
joint-estate  -        -        -        -        -      iiL  627 

Purchase  by  two  persons  advancing  an  equal 
part  of  purchase-money,  gives  a  jomt-tenancy 
at  law,  and  in  equity  -        -         -        -       iii.  423 

But  otherwise  in  equity  where  the  money  ad- 
vanced is  unequal,  or  one  has  expended  money 
upon  the  premises       -        -        -        -        -    ib. 

So  where  they  take  as  mortgagees    -        -     iii.  432 

No  joint-tenancy  in  joint-undertakings  or  co- 
partnership in  trade      -        -        -        *     iii.  679 

By  what  words  a  joint-tenancy  will  be  created 
by  will       ------      ill,  424 

The  rule  of  construction  in  wills  is  the  intention 
of  the  testator,  and  not  the  technical  import 
of  words      ----..-    ib. 

Of  what  things  a  joint-tenancy  may  be  had  iii.  433 

May  be  had  of  realty  or  personalty    -        -  -    ib. 

Except  as  to  stock  in  trade      -        -        -  -    ib. 

Who  may  hold  in  jotnt-^enaney          -        -  iii.  434 

An  alien  may  be  so  with  a  subject    -        -  -    ib. 

But  no  survivorship  after  office  found  where  the 
king  is  entitled    -        -        -        -    iii.  434,n.(i) 

Bodies  politic  or  corporate  cannot  be  joint- 
tenants  either  with  each  other  or  with  natural 
persons       ------      iii.  435 

Nor  the  king  cannot  with  a  subject  -        -        -    ib. 
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Disseisors  may  be  joint-tenanu        -  '     -      iii.  435 

Husband  and  wife  may  be  joint-tenants, /or  in 
the  nature  of  such        -     -  -    •-        -        -    ib. 
See  Hmband  and  IVife.  .... 

0/  the  distinct' inUrat  cf  jaint^temmts  in  the 
Joint  estate      ^    -        -        -        -        -      iii.  439 

la  what  acu  joint-tenants  roust  join  -        -    ib. 

M^^.i^^  ^^  actions  by  and  against  them        ill.  440 
80,  regularly,  in  presenting  to  an  advowson      -    ib. 

£rBaeiitineot  by  one^  is  no  usurpation  or  ouster  of 
his.  oompanion     -«*.•*.    ib. 

"Ofire  joint-tenant  may  present  his  companion,  iii.  441 

Jdhit-tenants  make  leases  jointly  or  severally    -    ib. 

it  made  jointly  by  parol  or  deed  poll,  the  rent 

*'    will  enure  to  both,  though  reserved  to  one     -    ib. 

But  otherwise  if  by  indenture  -        «        -        *    ib. 

J^oint-tenants  join  in  a  feofiment,  tt  is  the  feoff- 
ment by  each  of  his  part  only       -        «      iii.  442 

In  what  actsjoint'tenants  need  not  jinn      ->        -    ib. 

The  possession  of  one  joint-tenant  is  the  posses- 
sion of  both,  to  prevent  the  statute  of  limita- 
tions      ----.-  iii.  44^^  443 

$0  the  entry  of  one  19  the  eqtry  of  both  iii.  443 

But  release  by  disseisee  to  one  of  more  joint 
disseisors^  enures  to  the  releasee  only     -        -    ib. 

Otherwise  of  assignees  of  disseisors  coming  in  by 
title ill.  444,445 

Livery  to  one  joint-tenant  in  the  name  of  both, 
enures  to  both     -----     iii.  445 

Surrender  by  lessee  to  one  of  joint-tenants  enures 
to  both        -        -        -        -        -    *    .  'III.  448 

fVhat  acts  of  07ie  jaint-tenani  will  bind  kis  cttm- 
paniou        ---...     i}i,  445 

Regularly  such  acts  only  of  one  ioint-teoant  will 
bind  his  companion  as  are  for  his  benefit      ;  *    ib. 

How  an  estate  of  joint-tenancy  may  he  destroyed 

iii.  460 

Destroyed  by  whatever  destroys  its  constituent 
unities  -        -        -        -        -        -    iii.  460,462 

This  may  be  effected  by  any  disposition  made  by 
one  to  his  companion,  or  to  a  stranger        iii.  462 
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Except  by  devise    -        -        -        -        -      iii,  664 

But  one  joiat-tenont  cannot  enfeoff  his  com- 
panion      .        -        -        -        -   iii.  463,  n.  (2) 

Agreement  to  hold  their  lands  in  seyeralty,  dis- 
solves the  joint-tenoacy  ^  iii.  464,  a.  it),  46S, 469 

An  answer  in  Chancery  held  sufficient  evidence 
of  such  agreement       -        -        -        -      iii*  464 

One  joint-tettant  letting  his  part  to  his  com- 
panion is  no  severance  -        -        -        -    ib. 

Therefore  a  mortgage  by  one  is  a  severance^  iii.  465 

Lease  made  by  one  joint-tenant  for  life  of  lessor 
is  a  severance     -        -        -        -        .      Uu  466 

Unless  'lessee  die  in  the  life-time  of  both  the 
joint-tenants      ...     iii.  466,  sed  vide  467 

Lease  for  years  made  by  joint-tenant  for  life  of 
his  moiety,  good  -        •        -        ,      iji.  467 

A  disposition  to  work  a  severance  must  be  an 
immediate  disposition  -        -        -        -      iii.  470 

But  lease  for  years  by  joint-tenant  to  commence 
after  lessor^s  death,  good      -        -        -        -    ib. 

Surrender  of  copyholds  by  ioint-tenant  of  his 
moiety,  to  the  use  of  his  will,  is  a  severance    -    ib. 

Lease  or  contract  by  one  of  joint-ftenants  of  the 
other's  moiety,  on  the  contingency  of  his  sur- 
viving, no  severance    -----    ib. 

A  joint-tenancy  is  severed  by  operation  of  law 
whenever  its  constituent  unities  thereby  de- 
stroyed       -        -        -        -        .        -        -    ib. 

By  31  Hen.  8,  c.  1,  and  32  Hen.  8,  c.  32,  joint- 
tenants  are  compellable  to  make  partition,  iii.  471 

This  may  be  either  by  writ  of  partitipn  at  law, 
or  by  bill  in  equity       -        -        -         -      iii.  447 

()f  survivorship  between  joirU'-tenarUs  -        -    ib. 

.No  siicrivorshipof a  naked  trustor  aathoiity, iii.  449 

No  survivorship  between  tenants  for  life,  and 
life  of  survivor  after  partition        -        •        -    ib. 

Is  survivorship  of  arrears  of  rent       -        -        -    ib. 

So  of  emblements    ------    ib. 

Unless  where  the  joint-tenancy  is  between  hus- 
band and  wife     -        -        -        -        -      iii.  450 
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Saravofship  takes  pkce  immediately  upon  the 
death  of  the  deceased  joint-tenant^  whether 
civil  or  natural  -  -        -        .        .     iii.  450 

Jointure.     Of  the  nature  and  origin  of  jointures,  i\.  383 

Jointure  no  bar  of  dower;  till  27  Hen,  89  c.  10, 

ii.  284 

But  if  Jointure  not  made  till  after  marriage,  wife 
surviying  her  husband  may  elect  to  take  her 
jointure  01  dower  -        -        -        -      it,  286 

The  act  does  not  extend  to  copyholds    ii.  286^  n-(i) 

Of  the  requisites  to  make  a  good  jointure  under 
27  Hen.  8.  -        -        -        -        ii.  287, 288 

It  must  be  made  before  marriage      -        -        -    ib. 

But  good,  though  after  marriage,  if  the  wife 
assent  to  it  on  her  husband's  decease     -      ii.  289 

Jointure  may  be  made  by  act  to  take  effect  after 
husband's  death,  as  by  devise        -        -     ii.  290 

In  equity,  a  provision  by  way  of  trust,  an  agree- 
ment to  settle  land«i  or  the  like,  will  be  a  good 
jointure     -        -        -        -        -  ii.  291, 293, 297 

Jointure  must  be  made  for  the  tenn  of  wife^s  life 
at  least         -        -        -        -        -        -      ii.  293 

It  must  be  in  satisfaction  of  the  wife's  whole 
dower         -  .      -        -        -        -        -      ii.  294 

The  estate  must  take  effect  immediately  upon  the 
death  of  the  husband    -        -        -        -    .  ii.  295 

And  this  must  be  apparent  on  the  fece  of  the  deed    ib. 

Jointure  will .  commence  on  the  civil  as  well  as 
the  fio/tifd/ death  of  the  husband   -        -      ii.  299 

How  jointure  of  a  mtfe  nuf^  be  defeated  or  de- 
stroyed        -------    ib. 

Fine  or  recovery  by  wife  bars  her  jointure  -    ib* 

But  41(6  modo  only,  if  to  pass  a  oooditional  estate 
only  as  a  mortgage,  &c.        ...     w,  300 

Jointure  subject  to  prior  incumbrances,  but  with 
liberty  to  redeem  and  hold  tUl  satisfied  -        -    ib. 

Jointure  not  lost  by  adultery  or  elopement        -    lb. 

Nor  by  treason  of  the  husband  -        -        -    ib. 

Issue,  ''  dying  without,"  construction  of,  in  wills 

ii.  83,  n.(2) 

Difference  where  the  devise  is  of  land,  and  where 
of  personalty        ------    ib. 


Import  of  the  word  in  a  will    -    ii.  4<»i  n.  (1^  403 
In  a  deed,  universally  a  word  of  purchase         ii.  403 

Of  the  necessity  of  issue  to  entitle  hasband  to 
curtesy  -        ;        -        -        -        -    ii-  465,467 
See  Curtesy. 

Not  bound  by  the  covenant  or  common  convey- 
ance of  tenant  in  tail  -        -        -        -      iv.    29 

Bound  by  exchange  of  tenant  in  tail  if  he  enter 
and  accept  the  agreement    -        -        -        -    ib. 

Bound  by  covenant  of  tenant  in  tail  to  make^  a 
lease  under  a  power       -        -        -        -    iv.    3* 

Is  a  sufficient  description  of  a  bastard;  if  applied 
to  his  mother,  but  not  to  his  reputed  fatner,  iv.  99 

Issue  in  tail  are  barred  by  the  fine  of  ihe  an- 
cestor -        -        -        -        -        -        -     iv.  455 

May  levy  a  fine  during  the  life  of  his  ancestor  in 
tail,  which  will  bar  his  issue,  if  the  estate  be  left 
to  descend    -        -        v       -        -        -     iv.  456 

Distinction  between  a  limitation  over,  *'  if  one 
die  without  issue,''  generally,  and  "  if  one  die, 
&c."  within  a  particular  period      -      ii.  8p;  v.  83 

Where  it  operates  as  a  descrfjpU'o  perioiMB    -      v.    83 

Judgment  shall  be  paid  in  turn  witli  mortgages,  and 

the"  latter  not  preferred  -  *     -        -        -     iii.  364 
Though  satisfied,  will  cover  a  subsequent  pur- 
chase, if  it  attach  upon  the  legal  estate  -     iii.  365 

But  it  must  be  docketed  and  complete  in  form, 

iii-  37^ 
Notice  of,  not  presumed  froni  its  being  on  record, 

there  must  be  express  notice         -        -        -    ib. 
Where  judgment  against  one  joint-tenant  binds 
-     lands  of  the  survivor       -        -        -    iii.  446, 447 
Does  not  give  right  to  the  land  till  execution,  v.  468 
^     Of  the  judgment  in  a  common  recovery.    See 
Recovery. 
Kino-    Construction  of  leases  and  granu  made  by 

il.   132 

Cannot  be  grantee  of  a  copyhold       -        -    iii.    34 
Not  entitled  to  copyholds  on  forfeiture  for  at- 
tainder       -        -        -        -        -        -     "i-  200 

Cannot  be  seised  to  an  use,  unless  by  matter  of 
record         -    '  -        -        .  .      .      iv.  255, 370 
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May  declare  uses  by  letters  patent  iii.  592 ;  iv.  S99 
Entitled  to  uses  declared  for  an  alien  iii.  599;  it.  360 
Not  barred  bv  fine  and  non-claim      -        -    iv.  482 

m 

Cannot  sue  for  lands,  8cc.  unless  his  right  has 
accrued  within  sixty  years    -        -   iv.  483,  n.  (1) 

Stat.  32  Hen.  89  c.  281  extends  to  him        -      v.  521 

Estates  tail,  of  which  remainder,  &c.  in  the  king, 
cannot  be  barred  -        -       iii.  522  \  iv.  551 

May  be  divested  of  estates  by  act  of  law,  but  not 
by  act  of  the  party        -        -        -        -      v.  520 

May  redeem  mortgages  forfeited  to  him        iii.  347 

King's  silveb.    See  Fine* 

Lancaster.    Fines  or  recoveries  may  be  had  in  the 

courts  of     -        -        -        -        -        -      iv.  447 

La  n  o.    The  nature  and  legal  properties  of  land      i.      3 

Its  legal  sense  comprehends  every  species  of  soil, 
with  its  erections  and  internal  produce  -        -    ib. 

The  difference  between  usin^  the  word  ''  land'' 
in  a  conveyance^  and  specifically  naming  the 
things  comprised  within  the  term  -         i.  4.  n.  (1) 

What  specific  words  will  pass  land         -        i.      5 

Money  in  some  cases,  regarded  as  land,  and  i  con- 
verso f  in  equity     -         -         -         -         -        i.      6 
See  Agreement. 

Who  are  capable  of  holding  land     *  -  i.     27 

Lapse.     Definition  and  origin  of  lapse  -  -  i.  110 

When  it  accrues    -        -        -        -  -  -     ib. 

To  whom  lapse  accrues  -        -        -  -  1-113 

Privileges  of  the  patron  in  derogation  of  the  right 
.     .  of  lapse       -        -        -        -        -        -,i.  114 

Prerogative  of  the  crown  with  respect  to  it       i«  1 15 

Lapsedoesnot  extend-to  dorta^t^ei    -        -       1.  116 

Nor  to  a  church,  whilst  litigioiAS       -        -        -    ib. 

Of  lapse  during  the  visitation  of  archbiiihop     i.  117 

Lease^ot  life,  how  created  by  deed      -         ii.  122-127 

Difference  when  made  by  a  subject,  when  by 
the  king,  when  by  tenant  in  fee-simple,  fee-tail^ 
or  for  life  ...        -        -ii.  122-124 

Lease  by  tenant  for  life  not  forfeited  by  entry 
and  feoffment  of  lessor  -        -        -       it.   160 
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in  wbat  cases  lease  bjr  tenaiit  for  life  wilt  be  a 
forfeitqre  qf  his  estal^  -        -        -        ii«  164 

Effect  of  lease  by  teasAt  for  life  and  remaiadei:- 
man -        -ii,i66 

Lease  for  life  takeu  bj  widow  of  her  husband's 
lands  a  bar  of  dower    .        -        -        .       iL  273 

And  see  lAfe  Estate. 

LuASiR  for  years.    Lease  exceeding  three  years  mvst 

be  in  writing        -        •*        -        •        •      ii.  464 

And  so,  though  it  do  not  exceed  that  term,  if  the 
resenwd  rent  be  leas  than  two«4liirdft  of  the  im- 
proved value ;  or  if  it  be  made  to  commence 
m  future     -        -        ^        -        -      ii.  464,  n.  (1) 

Of  what  things  a  lease  for  years  may  be  granted,  ii.  307 

May  be  had  of  land,  cattle,  goods,  ministerial 
offices  -•:----      ii,  310 

Of  court  baron,  court  leet,  do  ties,  commons  and 
tithes  -------      ii.  318 

But  not  so  of  judicial  offices,  gaolershi{>,  digni- 
ties, bailiwidc,  hundred,  or  wapentake    -      ii.  330 

Who  may  make  leases  for  years  -        •        .      ii.  312 

Tenants  in  tail,  for  twenty-one'years,  under  the 
provisions  of  32  Hen.  8.         -        -       ii.  312,315 

So  husbands  seised,  in  right  of  their  wives,  in  fee* 
simple  or  fee-tail;  and  of  persons  (except 
parsons  and  vicars)  seised  in  fee-simple  in  rignt 
of  their  churches  -        -        -        -'    ii- 3*5 

The  requisites  to  such  leases     .        .        *      Ii.  316 

In  what  cases  the  issue  will  be  bound  by  TCMd- 
able  leases  under  the  above  statute         -        -    ib. 

Of  leases  for  years  made  by  tenant  for  life  at 
common  law        -----      ii.  317 

Good  only  during  life  of  ushH  qme  vie,  and  void 
against  rf^mainder-man         -        -       -       -    ib. 

Leases  made  by  tenant  by  curiesj/  or  in  dower, 
void  on  their  death      -        -        -        -      ii.  318 

Of  leaves  made  by  ecclesiastical  persons  of  their 
qhurch  possessions        -       -        -        -      ii.  321 

Requisites  to  such  leaves  -        -        -        •    ib. 

Where  confirmation  of  such  leases  necessary,  ii.  327 
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The  effect  of  non-residence  on  such  leases        ii.  328 

When  defective  leases^  by  ecclesiastical  persons 
iK>id^  and  when  voidable        -        •        •        -    ib. 

Of  leases  for  years  made  by  husbandi  seised  in 
rightof  their  wives        -        *        -        -        -    ib. 

Good  at  common  law,  if  by  deed,  till  the  wife 
dissented  after  his  death        -        -        -        -    ib. 

Such  lease  of  copyholds  a  forfeiture  of  wife's 
estate  -------      ii.  432 

By  statute  32  Hen.  8,  hosband  has  power  to  grant 
leases  of  his  wife's  lands  for  twenty-one  years, 
or  three  Uves,  under  the  same  restrictions  as 
tenant  in  tail         -        -        -        -        -      ii.  333 

Of  leases  made  by  tenant  for  life,  &c.  under  a 
power  in  private  conveyances         -        -      ii.  334 

Such  leases  derive  their  effect  from  the  deed 
creating  the  power        -        -        ii.  350,  353,  355 

Cannot  be  made  by  virtue  of  a  power  of  attorney 
from  the  donee  of  the  power         -        -      11.  354 

What  lands  are  demisable  under  the  usual  power 
of  leasing  contained  in  marriage-settlementSi  it.  335 

Construction  of  the  words  *'  usually  letten'*        -    ib. 

Construction  of  the  words  '^  not  exceeding  three 
lives,  or  twenty-one  years"    -        -        -      ii.  350 

Construction  of  the  words  ''in  possession,  and 
not  in  reversion**  ------    ib. 

Of  the  reservation  of  rent  in  a  lease  under  a 
power  -        -     .    -        -        -        -      ii.  360, 366 
See  Rent, 

Construction  of  the  words  ''  ancient  and  accus- 
tomed rent"  -----      ii.  362 

All  usual  covenants,  8cc.  beneficial  for  the  re- 
tnainder-man,  must  be  reserved  in  leases  under 
powers         ------      ii.  368 

No  livery  necessary  in  leases  for  life  under  a 
power  -------    ib. 

Of  leases  made  by  executors  and  adminiUratort^  ii.  373 

Of  leases  made  by  copyholders  -        -       ii.  370 

If  made  for  a  longer  term  than  one  year  without 
a  special  custom  or  lord's  license,  a  forfeiture      ib. 
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But  such  lease  good  as  between  the  parties,  and 
all  but  the  lord    -        -        -        •        -      ii.  370 

Lease  for  one  year,  with  coveuaot  to  permit  the 
lessee  to  enjoy  for  another  year,  and  so  deamno 
in  annumf  good     -----      ii,  372 

Copyholder  cannot  grant  a  lease  in  reversion     -    ik. 

Agreement  for  a  lease  no  forfeiture  -        -        -    ib. 

Of  leases  for  years  by  guardians        •        -      ii.  376 

Leases  for  years  may  be  made  of  infants  lands 
by  guardians  in  soccage        -        -       ii.  377,  378 

Such  leases  will  continue,  after  the  infants  age, 
till  avoided  -------    ih. 

Except  such  guardian  be  a  feme-covert,  when  the 
lease  determines  on  the  death  of  her  husband 

ii.  378 
Of  leases  made  by  a  mortgagor  or  tnartgi^ee    ii.  379 

Leases  granted  by  a  mortgagor  or  mortgagee  not 
good  against  the  other  without  his  consent     -    tb. 

Of  leases  made  by  virtue  of  a  power  of  aUornmf 

ii.  385 

Such  leases  must  be  made  and  signed  in  the  name 
of  the  principal    -----        •    ib. 

Of  leases  made  by  the  bailiff  of  a  manor     -    ii.  385 

Not  for  a  longer  time  than  at  will,  without  ex- 
press authority     -        -        -        -        -        -    ib. 

Must  be  in  writing,  though  they  do  not  exceed 
three  years  -------    ib. 

*  Of  leases  made  by  disseisors  or  disseisees      -      ii.  386 

Of  leases  made  by  joint-tenants^  tenants  in  comi^ 
mon,  or  coparceners        -        -        -        -       ii.  383 

Lease  made  by  two  or  more  Joint-tenants  wiU 
operate  as  one  lease  of  the  whole  -        -        -    ib. 

But  lease  made  by  tenants  in  common  or  copar- 
ceners will  operate  as  distinct  leases  of  tneir 
respective  parts    -        -        -        -        -<       -    ib 

Lease  for  years  made  by  one  of  two  joint-tenants 
in  fee  ot  his  moiety,  to  begin  after  the  death  of 
lessor,  good,  though  his  companion  survive,  ii.  3S3 

Lease  for  years  by  one  of  two  joint-tenants  for 
life,  of  his  nloiety,  to  commence  after  his  deaib, 
good  against  survivor   -        -        -        -      ii.  384 
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But  leaie  by  oofe  of  two  joinMeiuuits  for  life,  oF 
the  moietj  of  the  other,  on  contingency  that 
lessor  survive,  bad,  thongh  he  survive     -      ii.  390 

Lease  for  years  by  joint-tenants  for  life  deter- 
mines on  partition        -        -        -        -•     ii,  391 

Lease 'byjpint-tenaniy  tenant  in  common,  or  co« 
parcener,  to  his  companion,  good  -        -        -    ib. 

Requisites  to  constitute  a  valid  tease,  at  common 
law     -------      ii.  392 

' '  Apy  words  sufficient  for  this  purpose  that  show 
>  an  intent  to  pass  a  present  estate  to  the  lessee     ib. 

Bat  the  most  technical  words  insufficient,  if  a 
'•contrary  intent  appear  -       •        -        -       -    ib« 

Tfh^  time  of  the  commencement  of  the  lease  must 
"     be  certain    -------    ib, 

Ot  the  difference  between  the  commencement  of 
.  lease  in  point  of  computation  and  in  point  of 
interest        ------      ii.  398 

The  requisite  certainty  need  not  appear  on  the 
face  of  the  instrument  -----    ib- 

Certsunty  of  duration  requisite  to  validity  of  a 
lease   -------      ii.  405 

Of  the  duration  of  leases  for  a  running  period     -    ib. 

From  year  to  year,  or  the  like,  during  the  life 
of  A»  bad    ------      ii.  406 

Lease  for  three  years,  then  three  years  more,  and 
so  from  three  years  to  three  years  till  ten  years, 
good  for  nine  years       -        -        -        -      ii.  408 

Lease  from  year  to  year  so  long  as  the  parties 
please,  good  for  one  year  certain,  and  then 
gives  a  springing  interest  for  the  next  year, 
&c.      -        -        -        -        -        -        -      ii.  409 

Lease  for  seven,  fourteen^  or  twenty-one  years, 
at  the  option  of  the  lessee,  a  lease  for  seven 
years,  with  a  springing  interest  for  next  term 

ii.  410 

Of  the  duration  of  estates  for  years  determinable 
with  a  life  or  lives         -        -        -        -      ii.  411 

Lease  to  two  for  forty  years,  if  they  so  long  live, 
' 'ends  on  the  death  oi  either  -        -       -      ii.  412 

Otherwise,  where  the  lease  is  for  the  lives  of  two 
persons        -------    ib. 
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Of  the  commenQement  .and  duratiun  of  eltnUv 
for  years,  granted  to  commence  in  revenion, 
or  by  way  oifuiure  ifU4reU  •        -        -      H*  414 

A  second  lease  by  deed  to  one  for  years,  to  hold 
from  the  determination  of  the  first  lease,  gives 
election  to  lessee  to  take  it  as  a  reversion;  or 
as  a  future  inUrti^e  termini    -        -'        -      it.  416 

Lease  by'  indenture,  by  one  having  no  interest, 
good,  by  estoppel,  against  both  lessor  and  lessee, 
on  the  lessor  acquiring  an  interest  afterwards,  ii  418 

But  if  by  deed  poll,  good  by  estoppel  against 
lessor  only   ------      ii.  420 

The  means  by  which  a  lease  or  estate  for  years  may 
be  lost  or  destroyed        -        -        -        -      ii.  427 

Forfeited  by  alienation  by  feoffineot,  or  other 
conveyance  divesting  the  possession,  but  not 
by  less  forcible  conveyances,  as,  grants,  or  the 
like    ------        ii.  465,  466 

Forfeited  by  alienation  by  matter  of  record      ii.  466 

Forfeited  by  breach  of  coo()ition       -        -        -    ib. 
See  Forfeiture.    Merger*    Notice*    Surrender. 

Lease  for  a  tear.  The  qperation  of,  in  the  con- 
veyance by  lease  and  release,  iv.  283, 285, 289,  n.(i} 

Lease  and  release  a  proper  conveyance  to  effect 
an  exchange,  unless  where  either  party  inca- 
pable of  bemg  seised  to  an  use      -        -      iv.  198 

So  to  effect  a  partition  by  joint-tenants,  8ic.     iv.  soo 

A  proper  conveyance  to  effectuate  an  exchange 

iv.  291 

The  origin  and.  invention  of  this  species  x»f  as- 
.    surance       -        -        -        -        -        -      iv.  281 

The  nature  and  contrivance  of  it  -    iv.  282,  289, 291 

In  what  respects  it  operates  as  a  common-^aw 
conveyance,  and  in  what  under  the  atatnle  of 
uses    -------      iv.  28s 

How  made  originally,  and  in  what  respects  since 
improved     ------      iv.  284 

Of  the  nature  and  operation  of  the  lease,  or  bar- 
gain and  sale  for  a  year,  as  independent  of  the 
release         -----        *     it.  285 

•  Derives  its  efiect  solely  from  the  statute  of  niea, 
and  gives  a  po8lies^ion  qr  vested  interest  to  th? 
bargainee    -^-        -.---        -        -ib. 


LBA9E    AND    MELIASE. — LESSEE.  5^8 

Hew  it  shoiild  be  framed  .        .        .     jv.  285 

Need  not  be  enrolled        -        -        -        -      iv,  286 

Of  the  operation  of  the  release   -        -        -        -    ib. 

This  operates  as  a  release  by  way  of  enlargement 
at  common  law    ------    ib. 

Distinction  between  statute-use  and  use  by  com- 
mon-law in  relation  to  this  assurance,  iv.  2861  287 

The  estate  of  the  bargainee  under  the  lease  is 
extinguished  in  the  estate  which  passes  by  the 
release         ------     iv.  ago 

Necessary  that  persons  conveying  by  this  as- 
.  surance  should  be  capable  of  standing  seised 
to  an  use      -------    ib. 

Hence,  prudent  that  corporation  should  convey 
by  feoffment  or  by  lease  at  common  law  pre- 
vious to  the  release       -        -        -        -        -    ib. 

A  privity  must  subsist  between  the  lessor  and 
lessee  under  this  conveyance  -        -      iv.  297 

Proper  conveyance  to  make  an  exchange  -        -    ib. 

Tenant  to  tlie  prtedpe  may  be  niade  by  it         iv.  537 

Lboacy,  not  payable  till  demand  made  -        -     ill.  260 

Cannot  be  assented  to  by  executors  condition- 
ally   -     ■  -        -        -        -        -        -      iii.  264 

Where  legacies  payable  at  a  future  time  are 
vested,  and  where  not  -----    ib. 

Depends  upon  the  intent  of  the  testator,  but  the 
presumption  is  against  its  vesting  where  it  is 
charged  on  real  estate  -        -        -^        -•        -    ib. 

Contra,  when  charged  upon  personal  property, 

iii.  265 

Distinction  when  legacy  given  "at,"  or  ''if* 
legatee  attain  twenty-one,  and ''  when"  he  attain 
twenty-one  ------    ib. 

Exception  to  the  distinction  where  the  interme- 
diate interest  is  disposed  of  -        -        -        •    ib. 

So  where  the  legacy  is  charged  on  real  estate   -    ib. 

Rule  when  the  legacy  is  charged  upon  a  mixed 
fond    -        -        -        -        -        -        -     iv..  266 

«  •  .  •  • 

Every  devise  of  land  a  Bpecific  leg&cy.    I^e  DivUe. 

Lessee,  entry  by,  before  the  commencement  of  his 

term;  is  a  disseisin        -  -        -      ii.  454 
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Grant  by  lessee  for  years  of  his  estate  ia  fee,  by 
feoffment  or  other  conveyance  divesting  the 
possession^  is  a  forfeiture  or  his  estate     -      ii.  4^5 

But  not  if  by  any  less  forcible  conveyance,  as 
grant,  or  the  like         -        -        -        -       ii.  4^5 

Forfeits  his  estate  by  alienation  by  matter  of 

'  record  .------    ib. 

Lessee  forfeits  his  estate  by  breach  of  condition 
annexed  to  his  estate    -        -        -        -        -    ib. 

Lessee  suing  out  a  writ,  or  resorting  to  a  remedy 
which  claims  the  freehold,  or  denies  the  lessor's 
right,  is  a  forfeiture      -        -        -        -        -    ib- 

Under-lessee  not  affected  by  surrender  of  original 
'  lease  -        -        -        -        -        -      ii.  487 

Lessee  holding  over,  after  notice  to  quit  from  hb 
landlord,  subject  to  pay  double  the  annual 
value  -        -        -        -        -        -        -      ii.  497 

Holding  over  after  notice  given  by  himself,  sub- 
ject to  double  rent        -        -        -        -        -    ib. 

Where  liable  to  performance  of  covenanu  after 
assignment  of  tiis  term         .        -        -      iv.  133 

Discharged  from  implied  covenants  by  lessor^s 
acceptance  of  his  assignee,  but  not  from  ex- 
press ones .  -      .  -        -      -  -      .  -        -        -    ib. 

For  years  may  assign  over  bis  interest  before 

entry  ...        -        -        -        -        -      iv.  553 

* 

Letter   will  constitute  a  soffioient  agreement  in 
writing,  if  accepted  and  acted  upon  by  the 
-  other  party  -        -        ^        *        -      iv.    65 

LETTER  OF  ATTCTRNEY  to  ddivcr  scisiu,  the  nature 

and  construction  of      -        -        •        -      iv.  154 
See  Attorney,    Dower. 

LiBER.tiESj  inay  be  conveyed  by  way  of  use  •  iii.  5^4 
License.    See  CondHion^    Custom.    Leate. 

Of  license  to  grant  leases  of  copyholds  -  iii*    60 

Such  license  must  be  from  a  rigbtfol  lord  -  -    ib* 

Must  be  from  thelord  himself,  or  steward  specially 
authoiizedj  and  in  the  lord's  name  -        .       «    ib. 

Must  be  strictly  pursued,  and  cannot  therefore 
be  acted  upon  after  the  time  limited     -        -   ib* 


L1CEKSE.-*UFE,  ESTATE  FOE.  565 

But  lease  for  a  less  term  than  warranted  bj  the 
•     license,  good        .---•,     iii.    61 

To  grant  copyholdsTor  life,  void       -        -        -    ib. 

On  a  preceding  condition,  good,  but  not  on  a 
subsequent  -        -        -        *        -        -       ii.    62 

License  to  assign  waves  all  future  restriction      -    ib. ' 

Lease  bv  license  not  binding  on  issue  of  tenant 
in  tail  -        -        -        -        -        -        -    ib. 

LicENTiA  coNCOBDANDi,  the  nature  of,  in  a  fine,  iv.  422 

LiFE|  Estate  for.     Definition  and  nature  of  an 

estate  for  life        -        -        -        -        -      ii.  119 

A  life  estate  is  that  which  may  continue  for  life, 
but  cannot  continue  longer  -        -        -        -    ib. 

How  conventional  differ  from  legal  estates  for 
life,  or  those  created  by  operation  of  law     ii.  iso 

The  legal  difierence  between  an  estate  for  the  life 
of  the  grantee,  the  life  of  another  person,  and 
of  the  lives  of  the  grantee  and  of  another  also  -    ib. 

If  it  be  for  the  life  of  the  grantee  and  of  another, 
the  freehold  cannot  be  made  to  merge  in  the 
grantee's  estate   -        -        *        ...      ii.  121 

The  words  by  which  an  estate  for  life  may  be 
created         -        -        -        -        -        -      ii.  122 

In  A  deed         -----       ii*  122,127 

This  by  a  subject  may  be  either  by  a  srant  ex- 
pressly for  life,  or  for  an  indefinite  penod        -    ib. 

-^  But  not  if  the  grant  be  by  the  king  -         122,  n.  (1) 

Difierence  in  such  general  grant  when  made  by 
tenant  in  fee-simple,  when  by  tenant  in  tail, 
and  when  by  tenant  for  life'  -       *  -        ii.  123,  124 

The  words,  8&c.  by  which  an  estate  for  life  may 
be  created  in  a  will       -        -        -        -      ii.  127 

The  construction  of  wills,  governed  by  the  inten- 
tion of  the  testator,  when  consistent  with  the 
rules  of  law  -----.-.-    ib 

Whether  any  difierence  between  legal  and  equit- 
able estates,  or  trusts  executed  or  executory,  ii.  137 

Estate  for  life  created  by  marriage  settlement 
'  cannot  be  converted  into  an  estate  tail  by  the 
will  of  Ihe  settlor,  though  the  reversion  is  in 
himself        -        •        -        -        -        -      ii.  142 
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Of  the  interest  which  tenant  for  Itfe  has  over  Am 
estate,  and  the  power  he  may  exercise  over  it  -  ii.  146 

Of  the  power  tenant  for  lifs;  had  over  his  estate 
prior  to  magna  charta  -        -        -        -        -    ib. 

By  that  statute  he  may  alien  sitbject  to  the  lord's 
services        -        -        -        -        -        -ii.  147 

But  if  in  so  doing  he  divest  the  reversion  or  re- 
mainder, it  willbe  a  forfeiture        -        -        -    ib. 

The  difference  in  the  operation  of  conveyances 
by  tenants  for  life,  with  respeet  to  divesting  the 
reversion      -        -        -        -        -       ii.  149,  150 

Of  tenant  for  life's  claiming  a  greater  estate  than 
he  h&Sy  or  denying  the  reversioner's  title  -      ii.  161 

What  will  amount  to  such  claim  or  denial  -        -    ib. 
See  Forfeiture. 

The  effect  of  leases  for  years  made  by  tenant  for 
life -        -      ii.  317 

Estate  for  life  in  copyholds  cannot  be  made  to 
commence  infuturo     -        -        -        -     iij,    39 

Of  tenant  for,  joining  in  making  tenant  to  the 
pracipe,        -        -        -        -         iii.  164;  iv.  513 

Tenant  for,  disabled  by  ga  Hen.  8,  c.  31,  and 
14  £liz.  Q.  S,  from  suffering  a  recovery  without 
the  assent  of  reversioners,  8&c.        -        -     iv.  521 

LufiTATiON  (in  deeds)  to  a  man  ''  for  everi"  gives 

an  estate  for  life  only    -        -        -        -      ii.     8 

So^  to  a  man  and  *^  his  heir,''  or  to  him  "  or  his 
heirs/'  or  to  two  persons  **  and  heirs"    -        -    ib. 

So,  to  a  «ole  corporation  and  his  "  heirs/'  or  to  a 
person  and  his  *'  successors/'  the  grantee  takes 
only  for. life  >  -    -        -        -.•       -  .•    -      ii.    it 

To  a  man  ''  for  life/'  with  remainder  "  to  his 
right  heirs/'  gives ji  fee         -        ,.    .    -      ii.    16 

(In  deed  or  wilt)  to  a  man  and  his  heirs  tenants 
ol  the  manor  of  Dale,  is  a  base  fee         ^      ii.    45 

To  a  man^'^  so -long  as  he  shall  4iave  heirs  of  his 
body,"  "  until  he  shall  marry,"  *'  until  his 
debts  or  a  certain  sum  be  paid,"  **  until  default 
in  payment  of  such  a  sum,"  "  until  he  attain 
twenty-one,"  "  until  a  deed  be  execiitaJ,"  &c. 
gives  a  base  fee    -        -        -        -        .        -    ib. 

To  the  right  heirs  of  another^  a  qualified  fee,  ii.    4^ 


LIMITATION^  507 

In  audi  limitation  the  heirs  take  by  purchase 
only^  where  no  preceding  estate  of  freehold  in 
the  ancestor         -        -        -        -        -      ii.    48 

To  a  man  and  '^  hit  heirs  of  the  body  of  his  fa- 
ther," a  fee  simple        -        -        -        •        -    ib. 

And  "'^  the  heirs  of  the  body  of  the  father— tail  -    ib, 

Limitatioti  to  a  man  or  woman  and  **  the  heirs 
of  his  or  her  body" — an  estate-tail  general    ii.     58 

To  a  man  and  a  woman,  and  **  the  heirs  of  their 
two  bodies/'  or  to  a  man  and  the  **  herrs  of  his 
body  on  the  body  of  his  present  wife/'  or  to  a 
woman  and  *'  the  heirs  of  her  body  by  her  pre- 
sent husband  " — ^an  estate-tail  special     -      ii.    60 

<In  a  deed)  to  a  man  and  ''  his  seed/'  or  to  the 
'^  issues  or  children  of  his  body,"  gives  but  an 
estate  for  life        -        -   "     -        -        -      ii.    66 

To  a  man  and  **  his  heirs  which  he  shall  beget  of 
his  wife/'  or  ''and  the  heirs  of  himself,  8cc. 
is  a  good  estate-tail       -        -        -        -        -    ib. 

To  a  man  '^  and  his  heirs,  that  is  to  say,  the  heirs 
of  his  body" — an  intail  -        -        -      ii.    67 

(In  a  deed)  to  a  man  and  "  his  heirs  male,"  or 
"  heirs  female,"  or  "  his  heirs  lawfully  begot- 
ten"— an  estate  in  fee-simple         «        -      ik    67 

To  a  man  and  the  ''  heirs  of  his  body  hereafter  to 
be  begotten,"  extends  to  children  born  before 
thc'limitation       ------    ib. 

To  two  persons, ''  their  heirs  and  assigns,  and  for 
want  of  such  issue,  to  them  and  their  heirs" — 
a  fee-simple         ------    ib. 

To  the  "  use  of  a  man  and  his  heirs  for  ever,  and 
for  default  of  issue  of  his  body,  to  the  right  heit& 
of  the  grantor" — an  estate-tail       -        -        -    ib. 

• 

To  a  man  and  "  the  heirs  of  his  body,  remainder 
to  another  in  form  aforesaid" — tail  in  remain- 
der-man      -------    ib. 

To  one  '^  for  life,  remainder  to  another  and  the 
heirs  of  his  body,  remainder  to  J.  5.  in  form 
aforesaid;'* — qtuere  whether  in  tail  or  a  void 
limitation     -        -        -        -  ii.  67, 68,  n.(i) 

To  a  man  and  "  his  heirs,  to  hold  to  him  and  the 
.  heirs  of  his  body" — tail        -        -       ii,  70,  n.  (9) 
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To  a  man  and  '^  the  heirs  of  bis  body,  to  hold  to 
him  and  bis  beirs^-tail  with  fee-simple  expec- 
tant    -        -        -        -        -  «     -        -      ii.    70 

To  a  man  "  and  his  heirsi  to  hold  to  him  and  bis 
heijiSy  if  he  has  heirs  of  his  body ;"  if  not,  rever- 
ter to  the  grantor — an  estate-tail      -        -      ii.  71 

To  a  man  ''  and  his  heirs,  to  hold  to  him  for  life,'' 
&c. — void    -------    ib. 

To  a  man  and  ''  his  heirs,  and  if  he  die  without 
heirs  of  his  body,"  over  to  another  in  fee — 
tail      -        -        -        -        -        -        -  ii.  71, 7« 

To  a-'^  man  and  woman  and  their  heirs,  to  hold 
.   to  them  and  the  heirs  of  their  bodies,  re- 
mainder to  them  for  life** — a  tail   -        -        -    ib. 

To  a  man,  ^*  to  hold  to  him  and  the  heirs  of  his 
body,  to  the  use  of  him  (of  to  the  use  of  a  stran- 
ger), his  heirs  and  assigns  for  ever"— a  tail  in 
tne  grantee  -------    ib 

To  baron  and  feme,  **  to  hold  to  them  to  the  use 
of  them  and  the  heirs  of  their  bodies" — tail    -    ib 

But  to  baron  and  feme,  ^^  to  hold  to  them,  to  the 
use  of  B.  and  the  heirs  of  his  body" — not 
good    -        -        -        -        -        -        -      ii.    73 

To  the  son  '^  and  his  heirs  of  the  body  of  his 
father" — fee  simple      -        -        -       ii-  173**74 

To  the  son  ''  and  the  heirs  of  the  body  of  the 
father — tail  -        -        -  .     -        -        -  ,    ii.    74 

If  there  be  grandfather,  father  and  son,  a  limita- 
tion to  grandfather  and  *^  to  his  heirs  of  the 
body  of  the  father,"  is  tail    -        -        -        -    ib. 

To ''  husband  and  wife,  and  the  heirs  of  the  body 
of  the  survivor" — tail  in  survivor  -        -        -    ib. 

To  a  *'  man  and  woman  unmarried,  and  the  heirs 
of  their  bodies" — tail  special         -        -        -    ib. 

To  a  ''  married  man  and  a  feme  covert,  and  the 
heirs  of  their  bodies" — special  tail  in  them,  ii.    75 

But  limitation  to  **  two  married  men  and  their 
wives,  and  the  heirs  of  their  bodies  begotten" — 
joint  estate  for  life  in  the  whole  and  several 
inheritances,  each  in  a  moiety        -        -        -    ib. 

To  "  one  man  and  two  women  and  the  heirs  of 
their  bodies  begotten  " — joint  estate  for  life  and 
several  inheritances      -        -        -        -        »    ib. 


LIMITATION.  50B 

To  a  ^  man  and  a  feme  sole,  and  to  the  heirs  of 
their  bodies,  remainder  to  the  same  man  and 
another  feme  sole,  and  to  the  heirs  of  their 
bodies" — a  tail     -        -        -        -        -i5-75 

To  ^*  husband  and  wife  and  the  heirs  of  their 
bodies,"  and  they  are  divorced  a  vinculo  matri" 
monii,  they  are  tenants  for  life  only        -        -    ib. 

To  the  **  hasband  of  ^.and  to  the  wife  of  B.and 
the  heirs  of  their  bodies" — tail       -        -      ii.    76 

To  ''  hnsband  and  wife,  and  heirs  male  of  the 
body  of  hasband" — special  tail  in  husband,  life 
in  wife         -        -        -        -        -        .        -    ib. 

To  ''  husband  and  wife,  and  the  heirs  male  of 
the  body  of  the  wife  by  the  husband  begotten" 
— tail  in  wife,  life  in  husband         -        -        -    ib. 

To  "  husband  and  wife,  and  the  heirs  which  the 
.   husband  shall  beget  on  the  body  of  the  wife"— 
tail  in  both  ------      ii.    77 

To  the  use  of  '^  husband  and  wife  and  the  survivor, 
and  after  the  death  of  both  to  the  use  of  the 
heirs  of  the  body  of  the  husband  on  body  of 
wife" — tail  in  husband  -        -        -.       -        -    ib. 

To  **  husband  and  wife,  and  heirs  of  the  body  of 
wife  by  husband  and  J.  S.  begotten" — tail  in 
wife    --------    ib. 

To  ''  a  man  and  his  heirs  which  he  shall  beget  on 
the  body  of  his  wife" — tail  in  husband  -        -    ib. 

To  a  "  man  and  his  heirs  of  the  body  of  such  a 

.   woman  begotten" — tail  -        -        -      ii.    78 

To  a  ''  woman  and  the  heirs  which  her  husband 
shall  beget  of  her  body" — tail  in  wife     -      ii.     79 

To  *'  the  son,  and  to  the  heirs  of  the  body  of  his 
father  begotten"  (father  being  dead)— tail       -    ib. 

Coparcener  gives  her  part  ''  to  her  sister,  and 
the  heirs  of  the  body  of  the  father" — donee  has 
tail  of  one  moiety  of  donor's  part,  and  life  in 
the  other  moiety  -        -        -        •        -         -    ib." 

Limitation  in  frank-marriage  may  ^ive  an  estate- 
tail  without  words  either  of  inbentahce  or  pro- 
creation -    -        -    -    -        -        -        -        -    ib. 

Limitation  to  a  man  ttenertdfyf  if  by  a  subject, 
gives  an  estate  for  lire   -        -        -     .  -      ii.  122 

But  otherwise  if  by  the  king     -        -     ii.  122,  n.  (1) 
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Difference  in  such  general  limitations  where  made 
by  tenant  in  fee-simple,  and  inhere  by  tenant 
ii>  tally  and  where  by  tenant  for  life,  ii.  x  33, 1 34, n.(i) 

To  two  and  the  heirs  of  one  of  them,  or  the  heirs 
of  the  body  of  one  of  them,  gives  a  freehold  in 
both  as  joint-tenants  for  life,  remainder  in  fee 
to  t4ie  other  -        -        -        -        -     iii.  450 

Like  limitation  in  bargain  and  sale  by  husband  in 
right  of  his  wife   -        -        -        -        -      ii.  125 

Limitation  to  a  woman  whilst  single  or  during 
her  widowhood,  or  to  a  man  and  woman  during 
coverture,  &c. — life  in  grantees     -        -        -    ib. 

To  a  man  till  he  has  received  a  certaiasum  there- 
out— ^a  determinable  freehold         -        -      ii.  is6 

Limitation  by  A,  tenant  for  life,  to  JB.  if  A.  so 
long  live — a  forfeiture  of  AJs  estate       -      ii.  159 

Unless  by  way  of  use        -----    ib. 

And  even  then,  if  by  feoffment  -        -        -        -    ib. 

Limitation  to  a  man  and  his  heirs  on  the  body  of 
his  wife — on  death  of  wife  without  issue — he 
tenant  in  tail  opres,  8cc*  -        -        -      ii.  171 

To  a  man  and  wife  for  life,  remainder  to  their 
next  issue  male  in  tail,  remainder  to  husband 
and  wife  in  special  tail — ^tmsband  and  wife  are 
tenants  in  special  tail  executed  till  issue — then 
tenants  for  life      -----      ii.  172 

To  a  man  and  wife  and  heirs  of  the  bodv  of  hu^ 
band,  remainder  to  husband  and  wife  m  special 
tail— -effect  of  this  limitation  -        -        -    ib. 

Limitations  of  terms  in  leases.    See  Leasei, 

Whether  statute  of,  bars  lord  of  entry  for  for- 
feiture --.---     iii.  S06 

How  limitation  differs  from  a  condition     -     iii.  S03 

If  the  estate  must  absolutely  determine  upon  the 
contingency  happening,  it  is  a  limitation        -    ib. 

If  it  be  determinable  only  on  the  entry  of  the 
grantor.  Sec.  it  is  a  condition  -        -        -    ib. 

To  B.  to  hold  to  JB.  and  C.  and  theti  hein,  C. 

takes  nothing  -    ------    -        -      iii.  418 

To  a  woman  and  the  bdrs  of  the  body  of  her 
husband  -then  dead,  wife  and  issue  are  joint- 
tenants  for  life,  remainder  to  issue  in  tail  -   iti*  41  ^^ 
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To  two  men  or  two  women  and  the  heirs  of  their 
bodies,  they  are  joint-tenanU  for  life,  with 
several  inheritances  to  their  issue  in  commoDy 

iii.  420,  449 

To  two  for  their  lives  and  tlie  life  of  the  longest 
liver  of  them,  they  are  joint-tenants  for  life, 

iii.  43^,  449 

To  two  persons  and  the  survivor  of  them  is  an 
estate  roir  life  in  joint-tenancvi  with  contingent 
remainder  in  fee  to  the  survivor     -    iii.  438,  n.  (2) 

CUiare,  how  such  joint-tenants  ought  to  convey  -    ib. 

To  two,  to  hold  one  moiety  to  the  one,  and  the 
other  moiety  to  the  other,  is  tenancy  in  common, 

iii.  439 

Of  a  third,  or  other  part,  to  another  generally,  and 
without  specification,  is  tenancy  in  common    -    ib. 

By  way  of  cross-remainders  creates  an  estate  in 
common      --.----    ib. 

To  two  or  more  generally,  makes  them  joint- 
tenants  ------    iii.  441 

Of  freeholds  to  two  '^  to  be  equally  divided"— a 
joint-tenancy  in  a  deed  ...     jii.  412 

But  otherwise  of  copyholds       -        -        *        -    ib. 

To  two  purchasers,  where  each  advaocea  an  equal 
share  of  purchase-money,  gives  a  joint-tenancy 
both  in  law  and  equity  -        -        -      ii.  423 

But  a  tenancy  in  cooDimon  in  equity,  whether 
money  advanced  by  each  was  unequal,  or  one 
has  expended  mon^y  upon  the  premises  -    ib. 

So  if  they  take  as  mortgagees  they  are  tenants  in 
common,  and  not  joint-tenants       -        -     iii.  432 

To  one  man  and  two  women,  or  to  two  men  and 
one  woman,  and  the  heirs  of  their  two  or  three 
bodies  begotten,  gives  a  joint  estate  for  life 
with  several  inheritances        -        -      iii.  451^  452 

So  where  the  limitation  is  to  a  man  and  his  mo^ 
tber^  or  the  like,  where  there  is  no  possibility 
of  the  parties  marrying  -        -        .      iii.  452,  453 

To  two  men  and  their  wives,  and  the  heirs  of  their 
bodies,  gives  a  joint  estate  for  lives,  with  several 
inheritances  of  each  moiety  ...     iii.  4^2 
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But  if  divorced  a  vinado  matrimonii^  their  estate 
is  only  for  life       -----     iii.  453 

To  a  man  and  woman  unmarried,  and  the  heirs 
of  their  bodies,  gives  them  an  estate  in  special 
tail      -        -      .  -        -        -        -        -        -    ib. 

To  two  men  and  the  survivor,  and  their  heirs, 
equally  between  them — they  are  joint  tenants 
for  life  with  several  inheritances     -        -        -    ib. 

To  two  persons  and  the  survivor  of  them,  and  the 
heirs  of  the  survivor,  joint-tenants  for  life — a 
contingent  remainder  in  fee  to  the  survivor 

iii.  439, 456 

But  devise  to  three  as  joint-tenants  and  the  sur- 
vivors and  survivor,  and  the  heirs  of  the  survi- 
vor, a  joint-tenancy  in  fee     -       .-,       -        -    ib. 

To  two  persons,  remainder  to  the  heirs  of  their 
bodies,  remainder  to  them  and  theirheirs,  they 
will  be  Joint-tenants  for  life,  tenants  in  com- 
mon tail,  and  joint-tenants  in  fee  of  the  re- 
version       -        -        -        -        -        «      iii.  460 

To  the  use  of  the  poor  oP  the  parish  of  D.  is 
good  ---.-.     iii.  532 

By  appointment  to  the  issue  of  a  person  unborn 
at  the  cfeationr  of  the  power,  bacf  -        -      iv.  368 

But  to  a  person  for  life  not  then  in  esse,  good    -   ib* 

In  trust  to  permit  all  and  every  the  children  of 
the  marriage  to  take  the  rents  and  profits  to 
them  and  tneir  heirs  for  ever,  the  children  take 
an  estate  of  joint-tenancy      -        -        -      iv.  193 

To  a  roan  and  ''  bis  heirs  on  the  part  of  the 
mother,''  is  void ;  the  heirs  on  the  part  of  the 
father  shall  succeed       -        -        -        -     i  v.  331 

•    To  one  for   "  life,  remainder  to  his  next  heir 
male,"  the  heir  takes  by  purchase  -        -        -   ib. 

Recovery,  by  14  Geo.  2,  c  20,  good,  after  twenty 
years,  though  irregularly  suffered  -        -      iv-  537 

Or  though  no  deed  to  make  tenant  to  prdBC^ 
appear         -        -        -        -        -        -        -    ib- 

•  • 

Or  though  no  record  of  the  recovery  be  found,  if 
deed  to  make  tenant  to  pracipe  and  to  dedare 
the  uses  of  the  recovery  appear      -        -     iv.  547 
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In  marriage  settlement  to  husband  and  wife  for 
their  lives,  remainder  **  to  the  heir  male  of  the 
body  of  wife  on  hnsband  begotten,  and  his 
heirs/'  remainder  over — is  a  contingent  re- 
mainder in  fee  to  him  who  is  heir  male  of  the 
wife  at  her  death  -        -        -        -      iii.  ^53^  ^j6 

To  father  for  life,  remainder  to  his  **  issue  male/' 
remainder  to  father  in  fee — tl)e  sons  take  as  • 
joint-tenants  for  life      -        .        .      iii.  421, 454 

To  daughters  as  tenants  in  coomioni  and  not  as 
joint-tenants,  and  in  default  of  such  issue  to 
the  right  heirs  of  the  father — daughters  take 
estate  for  life  only         -        -        -        -        -    ib. 

Tiimitation,  which  would  give  an  estate-tail  in 
freeholds,  will  give  an  absolute  interest  in  per- 
sonalty       -------    ib, 

Aay  limitation  of  personalty  good,  until  an  estate 
vests,  which  carries  the  whole  interest    •     iii.  422 

Limitation  by  deed  to  husband  and  wife,  and  the 
heirs  on  the  body  of  the  wife  by  the  husband  be- 
gotten— estate-tail  in  both  husband  and  wife,  iii.  423 

But  if  to  the  heirs  of  the  body  of  wife  by  the  hus- 
band— tail  in  wife  only         -        -        -        -    ib. 

To  Jl.  for  life,  remainder  to  heirs  of  the  body  of 
the  same  person  alone,  is  an  estate  tail;  but 
otherwise  if  the  remainder  be  to  the  heirs  of 
the  body  of  A.  and  another  -        .        .     iii.  424 

To  use  of  ^.  for  life,  remainder  to  the^rst  son  of 
the  body  •/  A.  remainder  to  second  and  other 
•sons,  and  the  heirs  maleoi  the  bodies  of  the  said 
sons* — tail  male  in  first  son  of  Jf.  -        -     iii.  425 

To  husband  for  life,  wife  for  life,  remainder  to 
the  heirs  of  the  body  of  wife— tail  in  wife,  iii.  426 

By  gnmdfalher  on  his  son's  marriage,  to  use  of 
such  child,  fcc.  as  son  shoidd  appoint ;  in  de- 
fault, to  use  of  them  all,  and  the  heirs  of  their 
respective  bodies  as  tenants  in  common,  re- 
jmainder  to  right  heirs  of  settlor,  reversion  in  fee 
to  C* — children  take  vested  estates-tail,  !IU>d  on 
ideath  of  either  without  issue,  his  share^  sinks 

'  into  the  reversion         -    .    -        -  .     -        -    ib. 

To  A.  for  life,  remainder  to  B.  his  intended  wife, 
*  for  life,  with  intermediate  remainders,  remin- 
der to  the  heirs  of  the  body  '8f  »B,-rvested 
estate-tail  in  B.    -        -        -        -      iii.  427, 432 
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Limitation,  statute  of. 

Writ  oijpormedon  must  be  brought  within  tweaty 
yearsr.  after  the  right  accraes         -    iv.  444,  d.  (3) 

Fined  levied  at  the  common-law  may  be  avoided 
at  any  time  within  twenty  years     *      iv.  444,  49s 

But  if  levied  with  proclamations  under  4  Hen.  7, 
action  or  entry  must  be  had  within  five  years 
after  the  last  of  those  prociamationSy  or  other 
term  of  their  right  to  falsify  accruing      -      iv.  454 

Other  assurances  admit  of  an  entry  within  twen- 
ty years,  and  a  writ  of  right  within  sixty 
years iv.  455>Q'(0 

The  king  disabled  bv  9  Geo,  3,  from  suing  for 
lands,  &c.  of  which  the  right  has  not  accroed 
to  him  within  sixty  years      -        -        -      iv.  483 

In  order  that  thestatute  of  limitations  may  run^ 
there  must  be  an  adverse  possession  arising 
from  disseisin       -        •        -        -      iv.  454, 48a 

LivEBY  OF  Seisin.    See  Feoffment 

Lord,  holding  the  manor  on  condition,  may  grant  by 

copy  on  escheat   -        -        -        -        -     iii.    18 

So  in  other  cases,  so  that  he  have  but  an  estate 
at  the  time  -        -        -        -        -        -        -    ib. 

But  otherwise  if  he  have  only  «  tortious  righti    ib. 

Shall  enter  on'  forfeiture  of  copyhold  tenant  by 
attainder,  and  not  the  king   -        .        •     iii.  900 

Cannot  enter  for  forfeiture  accrued  in  the  time  of 
his  predecessor,  unless  in  some  cases,  iii.  74, 201, 20a 

Cannot  be  seised  to  use  of  lands  coming  to  him 
by  escheat,  &c.    -        -        -        -^        -     iii.  514 

May  make  and  accept  surrender  and  adniittanoe 
of  copyhold  in  person  or  by  steward  or  deputv, 
and  in  or  out  of  court  -        -        -        -     hi.    79 

Cannot  surrender  to  the  use  of  his  own  wife    iii.    8a 

Immaterial  as  to  these  purposes  what  his  estate 
in  the  manor  be,  whether  he  have  any  lawful 
interest  in  the  manor,  or  whether  an  mfimt  or 
the  like        -        -        -^        -        .        -        .    ib. 

Unless  where  the  surrender  is  to  his  own  use      -    ib. 

May  grant  copyholds  coming  to  his  hands  hj 
escheat,  he  reserving  the  rents  and  services  ill.    18 

Although  he  have  but  a  particular  interest  only, 
as  seised  in  right  of  bis  wife  only   -        •       •    ib. 
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Or  be  an  infaQti  a  nathcompos,  bishop,  queen^  Sec 

iii.     18 

So,  though  tenaat  in  dower,  guardian  in.  socage 
or  lessee  for  years  of  the  manor      -        -        -    ib. 

Li s  Pendens  does  not  preTenrt  puisne oiortgagee firom 

purchasing  in  eigne  securities         -        -      iii.  381 

Does  not  affeot  or  prevent  the  transfer  of  goods 
and  chattels         ------    ib. 

Not  of  itself  notice  to  strangers  of  a  suit  depend- 
ing     --------    ib. 

A  purchase  made  pendente  lite,  void,  if  purchaser 
had  notice  -        -        t        -        -        .    ib. 

Dot  if  without  notice,  equity  will  not  assist  against 
him     --------    ib. 

Littleton.    Character  of  his  tenures    -        -        -  xvi. 
Lunacy,  the  fact  of,  not  cognizable  in  equity  only,    iv.  6 

Lunatic.     Wife  of,  dowable  -        -        -       ii.  1535 

The  custody,  of  the  lands  of  a  hinatic  copyholder 
does  not  beleng  to  the  lord,  unless  by  custom, 
'  nor  to  the  king    -        -        -        -      .  -      iii.    65 

Whmher  he  may,  after  his  return  of  reasov,  plead 
his  insanity  -        -        -        "       iv«  3i  n-  (3) 

If  trustees  or  mortgagees  are  empowered  to  con 
▼ey      -------      iv.      6 

Whether  this  privilege  extends  to  lunatics  at 
large,  or  only  those  in  custody  of  Chanceryy    ib. 
And  see  Idiot. 

Maintenance.    Whether  money  to  be  applied  for 

maintenance  is  apportionable         -        -        i.  404 

Bonds,  &c.  in  aid  of  maintenance,  champerty,  8cc. 
are  void       ---.-.     iii.  sjS 

Sale  or  mortgage  of  a  term,  8ic.  not  generally  al- 
lowed for  the  purpose  of  providing  maintenance 
only    -------     iii.  314 

Mot  maintenance  for  mortgagee  to  assist  in  suit 
respecting  the  mortgaged  estate    r        -     iii.  316 

Manor.    The  legal  import  of  the  word,    i.  6,  n.(4);  iii.  5 

Demesnes  of,  cannot  be  leased  by  tenants  in  tail, 
8cc^  under  32  Hen.  8    -        -        -        -       ii.  315 
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Lost|  if  not  a  sufficient  namber  of  suitors  to 
make  a  homage    •        -        .        •        -     iii.     6 

Every  manor  must  have  existed    as  early  as 
-  Edfw.  1         ------     iu.     7 

A  customary  manor  may  be  holden  by  copy    iii.    33 

The  freehold  of  a  manor  is  in  the  lord       -     iii.    34 

Whether  in  case  of  partition  of  a  manor  between 
coparceners,  each  party  shall  have  a  court- 
baron        .  -        -        -        -        -        -     iii.  480 

Manor  will  pass  as  such  though  only  so  by  repu- 
tation -----      IV.  4449  53S 

Recovery  of  a  manor  includes  all  the  lands  com- 
prised in  it,  though  a  less  quantity  expressly 
mentioned  -        -        -        -        -        -     iv.  527 

See  Recovery. 

Mansion.    There  is  curtesy  of      -        -        -      ii.  191 

Cannot  be  leased  by  tenant  in  tail,  tec.  under 

32  Hen.  8 ii-  S^S 

MANStAUOHTER.   No  forfeiture  of  copyholds       iii.  496 

Market.    See  Fairs  and  Markets. 

Marriaob.    Of  a  lunatic,  void       -        -        -    iv.     6 

Agreements  entered  into  by  infants,  in  contem- 
plation of  a  marriage,  respecting  personal  pro- 
perty, binding      -        -        -        -        -      iv.    13 

And  whether  the  subject  of  the  contract  be  in 
possession  or  otherwise,  it  makes  no  difference 
if  it  be  a  feir  settlement.       -        -  iv.  13,  14 

But  a  difference  as  to  real  property    -        -     iv.    14 

Infant  female  may,  on  her  marriage,  wave  her 
dower  -        -        -        -        -        -     iv.    13 

No  agreement  in  consideration  of  marriage  good, 
unless  in  writing  signed  by  the  party    iv.  60, 61,63 

What  shall  be  deemed  a  sufficient  writing  and 
signing        -        -        -        .  -     iv.    64 

Agreements  relative  to,  with  court  of  aldermen, 
for  orphans,  need  not  be  in  writing         -     iv.    67 

Where  marriage  agreements  enforc^,  thouc^h 
npt  put  into  writing,  and  signed  conformaUy 
'  to' the  statute       -        -        -        -        -      iv.    71 

Where  the  marriage  has  been  promoted  by  the 
party  failing         ...--.   ib. 
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Mafrriage  alone  not  a  part  eirecotion  of  a  parol 
agreement^  as  between  the  parties  tnem- 
selves  -        -        •        •        -        -      iv.    76 

But  otherwise  wilh  respect  to  third  persons        -    ib. 

Of  feme  obligee  with  obligor  is  a  release  of  the 
debt,  if  the  debt  in  her  own  right    -        -     iv.  (205 

is  a  release  of  all  contracts,  &c.  between  hus- 
band and  wife,  for  debts  due  in  presenti  or 
JiUuro,  if   such   as  may  happen  during  the 
coverture      ------    iv.  206 

But  not  of  agreements,  &c.  that  take  effect  after 
the  determmation  of  the  coverture  -        -    ib. 

Marriage  is  a  good  consideration  to  raise  an 
use      -        -        -        -        -        -        -      iv.  253 

When  there  is  a  pecuniary  consideration  also,  the 
use  enures  on  that  of  marriage      -        -      iv.  253 

How  the  construction  of  marriage  articles  differs 
from  that  of  wills  ...         iv.  jgg,  n. 

Requisites  to  the  legality  of      ...      it-  ^93 
Formerly  at  an  earlier  age  than  now  -        -      ii.  217 

Actual  marriage  necessary  to  entitle  wife  to 
dower  ------      ii.  243 

Marriage  of  a  widow  formerly  could  not  be  with- 
out license  of  the  lord  -        -        -        -      ii.  254 

Within  forty  days  from  the  death  of  husband 
discontinues  the  widow's  quaa  tine      -      ii.  255 

The  validity  of  conditions  against.  See  Co$idiiion. 

m 

Merger  takes  place  when  the  freehold  and  a  term 
of  years  unite  in  the  same  person  in  the  same 
right  -        -        -        ...         ii.  67,  427 

A  distinction  where  the  term  is  in  the  person's 
own  right,  and  the  freehold  in  right  of  another, 
and  where  the  freehold  is  in  his  own  right,  ^nd  . 
the  term  in  aiibtl^er's  right    -        -       ii.  427,  435 

In  the  formercase  the  term  will  merge,  in  the 
latter,  not    -------    ib. 

Mergier  prevented  by  an  intermediate  estate  be- 
tween the  term  and  the  fee    -        -»      ii.  428 — 431 

Lessee  for  twenty  years  makes  a  lease  to  his  lessor 
for  Kve  years,  this  latter  term  does  not  mer^e 
in  the  lessor's  freehold  -        -        -        -       li.  436 
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JOfS  MBROBA. — llESrUAOE. 

Qrant  of  itttereuetermifd  by  lessee  to  lessor  mer^ 
in  the  inheritance^  notwitbstaoding  a  subsisting 
lease  made  by  lessor  before  the  commeocement 
of  the  interesse  termini  -        -        ii.  427, 431 

Where  a  person  has  a  term  in  his  own  right,  and 
a  freehold  in  atUre  droit^  the  term  will  merge,     ib. 

But  not  so  where  a  person  has  a  term  in  auUf 
droit,  and  a  freehold  to  autre  droit  -        -    ib. 

Thus  lessee  for  years  intermarries  with  feme 
lessor,  having  tbe  freehold,  term  merges  -    ib. 

But  feme  lessee  marries  with  lessor,  no  mer- 
ger      ii,  430^438 

80  lessee  for  years  makes  lessor  his  executor,  no 
merger  of  the  term       -        -        -        *      ii*  439 

Exceptions  to  the  rule  of  merger  where  the  union 
of  the  term  and  freehold  arises  by  operation  of 
law if.  430 

General  rule  in  equity,  that  if  owner  of  an  estate 
becomes  entitled  to  a  charge  upon  it  secured  by 
a  term,  and  the  legal  estate  i^  not  outstandinff, 
the  term  will  merge      -        -        -        -      n.  436 

Exceptions  to  this  rule,  where  the  owner  is  only 
tenant  in  tail,  or  is  prevented  from  having  the 
fee  by  trustees  tp  preserve  contingent  estates, 
or  where  he  has  manifested  a  contrary  intent ; 
so  in  favour  of  creditors  and  of  infants    -        -    ib. 

In  what  cases  a  surrender  will  operate  as  a  merger 
of  the  estate  surrendered      -        -       ii»  436, 440 
See  Surrender. 

Estate  for  life  of  a  joint-tenant  having  the  re- 
mainder in  fee,  not  merged  in  his  inherit- 
ance     iii.  451,  461 

In  order  to  the  merger,  the  estates  must  be  se- 
parate^and  distinct  estates     - .      -        -     iii.  450 

liloiitations  to  two  persons  for  life,  remainder  to 
the  heirs  of  one  of  them,  the  freehold  does  not 
merge  in  the  inheritance       -        -        -        -    ib. 

A  trust  estate  will  merge  in  the  legal  -       ▼.  368 

An  estate  tail  will  not  merge  in  the  feeniimple^  iii.  6t4 

Otherwise  if  an  estate  tail  after  possibility  -    ib. 

MBSiVA^fe.    When  land  will  pass  by  the  conTey- 

ance  of  a  messuage      -^        -        •        -        i.     4 


MILL. — MORTGAGE. 

Mill    Dower  of  -        •        ^        ^        •      ii.  230 

Not  partible    .        •        -        «        ^        .     iii.  480 

May  be  granted  by  copy  •        -        -        -     iii.    33 

MiTTBR  LE  DBOiT.      In  what  cases  a  release  so 

operates       ------      iv.  209 

Words  of  inheritance  not  necessary  in  this  release 
to  pass  a  fee        -        .        .        .        .     iv.  215 

MiTTER  LB  BSTATB.    In  what  cases  a  release  so 

operates       ------     iv.  207 

No  words  of  inheritance    necessary    in   such 
case     ------      iv.  209,  222 

Minority.  Lease  during  the  minority  of  a  child  in 
essty  good,  but  not  during  the  minority  of  a 
child  in  the  womb         -        •        -        -      ii.  407 

MoNBT.    In  softie  and  in  what  cases  considered  to 

be  land        ------i.      6 

Practical  consequences  resulting  from  this  doc- 
trine   ------        -i.    18 

See  abo  Lani. 

Payment  of,  see  Payment. 

A  devise  of  money  due  on  mortgage,  passes  the 
mortgage  itself    -----     iii.  324 

But  not  arrears  of  interest  due  at  the  death  of 
the  mortgagor      -----     iii.  330 

Consideration  of  money  requisite  to  the  efficacy 
of  a  bargain  and  sale    -        -        -        •      iv.  271 

In  what  cases  the  bequest  of  a  sum  of  money 
.  may  be  a  specific  legacy       ...     iii.  387 

MoRT.oAGB.    Of  the  nature  and  origin  of  an  estate 

in  mortgage         .        -        -  -     iii.  296 

Of  the  different  kinds  of  mortgages  •        -     iii*  399 

The  nature  of  a  vadium  twumf  or  Welch  mort- 
gage -        -        -        -        -        -        -        -    ib. 

Of  the  different  eligibility  between  mortgages  in 
fee,  and  for  term  of  years     •        -        -      iii.  300 

What  conveyance  shall  bt  deemed  a  mortgage^   Ui,  30s 

Every  conveyance  made  with  a  view  of  securing 
the  repayment  of  money  lent,  is  in  equity, 
deemed  a  mortgage      ....     ii|.  305 

And  if  once  a  mortgage,  shall  alwap  coiitii^ue, 
subject  to  redemption  .        .        •'       .    ib. 

See  Ademption. 
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SeO  MOBTGAGK. 

Condition  of  mortgage  that  mortgagor  shall  re-  ' 
deejan  during  his  life  only,  or  that  his  heirs  in 
tail  onlv  shall  redeem,  void     -        -        -     iii.  308 

Agreement  to  make  the  conveyance  on  failure, 
and  mortgagee's  paying  a  further  specific  sum, 
void    .        -        -        -        -        -        -        -    ib. 

Distinction  where  such  agreement  entered  into 
at  the  time  of  the  mortgt^e,  and  where  subse- 
quently       .------    lb. 

Of.  power  of  sale  given  to  mortgagee  on  non- 
payment     -        -        -        -        •  .     "        -    lb. 

But  although  an  estate  which  is  once  a  mortgage 
must  continue  so  till  redemption,  yet  if  not  on- 
ginsJIy  a  mortgage,  it  cannot  be  made  so  by 
subsequent  agreement  -        -        r        "      "'•  3*^ 

Agreement  that  mortgagee,  in  case  of  sale,  shall 
iiave  privilege  of  pre-emption,  good      -      iii.  311 

Also  a  distinction  between  a  power  of  purchase 
entered  into  at  the  time  of  the  mortgage,  and 
where  on  a  subsequent  agreement  -        -    ib- 

So  where  the  transaction  is  between  relations,  and 
no  fraud iii.  3*« 

So  a  conditional  conveyance  in  contemplation  of 
a  family  provision,  or  the  like,  differs  from  a 
mortgage,  and  the  condition  must  be  strictly 
performed    -------    ib. 

The  difference  between  mortgages  and  defeasible 
purchases    -------    ib. 

The  condition  of  defeasance  must  in  this  case  be 
strictly  performed         ...        -      iii.  313 

Of  the  estate  and  interest  of  the  mortgagor  after 
the' mortgage        -        -        -        -        -        -    ib. 

Is  in  the  nature  of  tenant  at  will  to  mortgagee  -    ib. 

Entitled  to  redeem  by  payment  of  principal  and 
*  interest  (7  Geo.  2,  c.  20)     -        -        -      iii.  316 
See  Redemption: 

May  (7  W.  &.  M.  c.  25)  vote  for  knights  of  the 
'  abire  -        -   .     -        -        -     .  -        -        -    ib. 

Not  accountable  to  mortgagee  for  rents,  &c.    iii*  327 

'   Of  the  esiiUe  and  interest  of  the  mortgagee  before 
forfeiture     -        -        -        -        -        -      iii.  316 

Sole  owner  at  law,  but  otherwise  in  equity,  iii.  3 1 7, 320 


MORTGAGE. — MORTGAGEE.  581 

Mortgagee  of  a  lease  subject  to  rents  and  cove-' 
nants  -    -    -        -        -        -        -        -     iii.  317 

Mortgagee's  tinterest  extends  only  to  things  of 
profit  -        -        -        -        -        -      iii.  323 

Not  entitled  to  vote  for  knights  of  the  shire,  un- 
less in  possession  -        -        •        -      iii.  324 

May  devise  the  mortgaged  premises         -      iii.  325 

Accountable  to  the  mortgagor  when  in  posses- 
sion    -------      iii.  328 

See  Admittance.    Copi/holds.  ' 

Of  the  mortgagor* s  equity  of  redemption  after 
legal  forfeiture    -         -        -        -        -      ifi.  346 

Of  the  nature  and  properties  of  the  equity  of 
redemption  ------     ib. 

Within  what  time  redemption  must  bemade,  iii.  352 

Upon  what  terms  redemption  permitted    -      iii.  356 

To  whom  mortgage- money y  upon  redemption^  to 
be  paid        ------      iji.  347 

Out  of   what  fund    mortgages   are  to  be  re- 
deemed      -     V  .        .        -        .  iii,  ^S6,etseq» 
For  more  on  all  which  heads,  see  Redemption. 

Of  foreclosure,  in  default  of  redemption     -      iii.  398 
See  Foreclosure, 

Of  priority  of  incumbrances  affecting  the  equity 
ol  redemption     -         -        -        -        -     Ui.  364 

Cff  interest  payable  in  respect  of  money  lent  upon 
mortgage     -        -        -        -        -        -      iii»  331 

Of  the  rate  of  interest  allowcfd  on  mortgage        -    ib. 

In  what  cases  interest  on  a  mortgage  may  be 
made  principal     -        -        -        -    -    -      iii.  333 

Who  entitled  to,  or  chargeable  with,  arrears  of 
interest  on  death  of  mortgagor      -        -      iii.  339 

To  whom  interest  payable  on  the  death  of  mort- 
gagee -        -        -        -        -        -      iii.  343 

In  what  cases  interest  will  cease       -        -      iii.  344 

Of  apportionment  of  interest  due  on  mortgage. 
See  Interest. 

Mortgagee.    His  power  and  liabilities         -      iii.  316 

Mortgagee  compellable  (7  Geo.  2,  c.  20,)  to  re- 
convey  the  mortgaged  estate  on  payment  of 
principal  and  interest  -        -  ,      -        -        -    ib. 
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By  7  Wv  &  Mk  c.  35,  mortgagee  in  poasestioii 
entitled  to  Yote  at  elections   -        -    .    -      iii.  31^ 

Has  right  to  take  possession  as  soom  as  mortgage 
completed  -------    ib. 

Entitled^  on  notice  to  the  tenants,  to  the  rents 
and  profits   -        -        -         ii.  380,  382 ;  iii.  317 

Of  a  term,  liable  to  rents,  &c.  dthongh  he  do  not 
take  possession     -        -        .        •      iii-  317,318 

His  assignee  cannot,   for  want  of  privity,  avail 
himself  of  covenants  between  mortgagor  and 
,  mortgagee,  unless  they  run  with  the  land      •    iU 

The  estate  of  morteMee,  after  entry,  is  hot  a 
chattel  interest  tilT  foreclosure       -        -      iii.  330 

Mortgagee  cannot,  till  foreclosure,  grant  leases 
to  bind  mortgagor,  unless  to  prevent  loss  to  die 
estate  .----..    ib. 

May,  at  law,  fell  timber,  but  restrained  in  equity, 
unless  where  the  security  is  defective     -        -    ib. 

Is  entitled  to  all  expenses  in  keeping  the  premises 
in  repair,  &c.  and  may  add  them  to  his  debt  -    ib. 

May  procure  leases  to  be  renewed,  and  add  the 
fine  to  his  debt    -••--»    ib. 

Is  entitled  to  the  benefit  of  all  subsequent  inte- 
rests accrued  to  the  mortgagor     -        -      liL  321 

Shall  have  the  benefit  of  recovery  suffered  by 
tenant  in  tail        -----      iii.  321 

Qusre,  whether  3i  Jac.  1,  c.  19,  shall  operate  as 
recovery,  and  let  in  the  mortgage  upon  the  fee 
in  favour  of  mortgagee  of  an  estate  tail  »    ib. 

Interest  of  the  mortgajgee  extends  to  such  things 
only  of  which  a  profit  may  be  made       -      iii.  333 

As  to  other  incidents  of  the  estate,  as  append- 
ant advowsons,  &c.  he  is  a  trustee  for  mort- 
gagor -----..    ib. 
See  ddvowsofi. 

Mortgagee  takes  the  estate  in  the  same  state  as 
it  was  in  the  hands  of  the  mortgagor     -     iii.  324 

If,  therefore,  mortgagor  have  committed  a  forfei- 
ture, the  mortgagee  must  lose  his  security      -    ib. 

In  what  cases  mortgagee  bound  to  see  to  iKe 
application  of  the  money  lent        -        -     iiL  663 
And  see  Devise.    Purckuer.   TfiuL 


MORTGAQEC.^-MORTOAOOR,  588 

Mortgaoee  may  assist  in  suit  respecting  his  mort* 
gaged  estate^  without  being  guilty  of  mainte- 
nance -        -        -        -        -        ^     iii.  3^4 

Cannot^  in  general,  be  compelled  to  vary  his 
security       -        -        -        -        •        -        -    ib. 

May  pursue  all  his  remedies  for  payment  at  the 
same  time    -------    ib. 

Fine  or  recovery  by  mortgagee,  though  in  posses- 
sion, will  not  bar  the  mortgagor    -        -        -    ib. 

If  in  possession,  acquires  a  settlement  by  virtue 
of  nis  estate        -----     iji.  325 

And  if  five  years  in  possession,  eligible  to  a  seat 
in  parliament       -        -        -        -        -        -    ib* 

Of  the  mortgagee's  power  to  devise  the  mort- 
gaged premises    -        -        -        -        -     iii.  328 

How  far  a  mortgagee  in  possession  is  liable  to 

account  to  mortgagor  -        -        *        -      iii.  327 

• 

After  taking  possession,  is  in  the  nature  of  a  bai- 
liff to  mortgagor,  and  must  account  to  him  for 
the  rents  and  profits    -        .        -        -      iii.  328 

Even  though  he  assign  over  the  mortgage  to 
another        -----..    Jb. 

In  what  cases  he  shall  be  accountable  for  actual, 
and  in  what  for  potential  rents  and  profits      -    ib. 

Answerable  for  rents  and  profits  in  some  cases  of 
fraud  and  combination,  even  before  he  has 
taken  possession  -        -        -        -        -      iii.  329 

So  in  case  of  mortgage,  under  a  power  to  raise 
portions  out  of  rents  and  profits   -        -        -    ib. 

Will  be  allowed  a  reasonable  salary  to  a  bailiff 
to  manage  the  estate    -        -        -        -        -     ib. 

But  nothing  for  bis  own  trouble,  even  though  so 
agreed  between  him  and  the  mortgagor  -    ib. 

See  Account. 

MoBTOAooR.     Of  the  interest  of  the  mortgi^or  in 

the  thing  mortgaged      -        -        -        -    iii*  335 

Cannot  bar  term  of  years  in  mortgagee  by  fine  and 
non-claim.   -    -    -        -        -        -        -      ii.  454 

Cannpt  giraat  leases  for  years  without  the  consent 
of  mortgagee       -----      ii.  389 

But  is  estoppel  to  say  he  bad  no  interest    -      ii.  425 
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fiM  MOBTGAGOR.-«-NAHE^     ' 

The  effect  of  agreement  that  he  shall  continue  in^- 
possession  tiU  default    •        -        -        -     iii.  315 

Not  liable  to  account  to  the  mortgagee  for  rents 
and  profits  -        -        -      .  -        -        -      iii.  314 

Mortgagor  in  possession  is  in  the  nature  of  a 
tenant  at  will  to  the  mortgagee     -        -        -    ib. 

Cannot  grant  let^ses,  or  otherwise   charge   the 
.  mortgaged  estate  -        -        -        -        -lb* 

Cannot  bar  the  interest  of  mortgagee  by  fine, 
recovery,  or  other  act    -        -        -        -        -    ib. 

Recovery  suffered  by  mortgagor,  tenant  in  tail, 
will  operate  as  a  confirmation  of  the  mortgage 

"i-  315 
Mortgagor,  on  payment  of  principal  and  interest, 
may  (7  Geo.  2,  c.  20)  compel  mortgagee  to 
re-convey  his  estate      -        -        -        -      iii.  316 

Mortgagor  (7  W.  8c  M.  c.  25)  entitled  to  vote 
in  elections,  unless  mortgagee  in  possession  or 
receipt  of  the  rents  and  profits      -        •        -    ib. 

And  eligible  to  a  seat  in  parliament  (9  Anne,  c.  5) 
unless  mortgagee  has  been  five  years  in  pos* 
session         -----.      jij.  324 

The  estate  of  mortgagor  is  such  as  to  gain  a  set- 
tlement       --.---      ill.  316 

Not  barred  by  fine  or  recovery  suffered  by  mort- 
gagee, though  in  possession  -        •        -        -    ib. 

Mother, as  administratrix  of  her  husband,  may  bind 
her  children  by  an  agreement  relative  to  the 
assets  -        -        -        -        -        -      iv,    a5 

Mortmain.    Vide  Devisee. 

MuLiER  PUISNE.    The  meaning  of  this  term    -    v.  282 

Where  postponed  to  bastard  eigni  in  cases  of 
descent         ------      v.  ,283 

Name.  A  mistake  or  omission  in  the  christian  or 
surname  of  a  partj  to  a  deed,  immaterial,  if  he 
be  otherwise  sufficiently  identified  -      iv.  *  98 

'  So  the  reputed  name  or  addition  of  a  bastard,  or 
a  woiqan  living  in  concubinage,  is  a  gcKxi 
description  ------    ib. 

But  if  the  name  of  a  grantee  is  omitted  or  mis- 
called, and  there  is  no  addition  to  help  the 
defect,  it  seems  the  grant  is  void  -         -        -    ib. 


RAMS. — NON    COMPOS.  SS& 

All  surnames  having  been  acquired  by  reputation, 
a  man  may  have  more  than  one    -        -      iv.    99 

A  person  need  not  abide  by  the  name  given  at 
nis  baptism,  but  he  may  take  another  at  his 
confirmation        ------    ib. 

Condition  to  take  the  surname  of  the  devisor 
destroyed  by  recovery  -        -        -      iv.  555 

Name  or  description  mistaken,  yet  a  devise  will 
be  good  if  the  person  intended  to  take  be  cer- 
tain    -------V.    50 

Contra,  if  false        ------    ib. 

Naturalization.     Its  eflScacy  with  respect  to  the 

disability  of  aliens  to  hold  land      -  i.    38 

Its  superior  efficacy  over  denization  -        •        -    ib* 

Cannot  be  made  upon  condition.   See  Condition. 

Nbcess ARIES.    Infant  cdiargeable  for  them,  whether 

forhimself  or  his  wife  -        -        -        -      iv.     11 

But  not  for  money  borrowed  to  pay  for  them      -    ib% 

Unless  (in  equity)  it  be  actually  so  applied      iv.     12 

Nephew.    Surrender  of  copyholds  will  not  be  sup- 
plied in  favour  of         ....     iii.  208 

Next.    See  Words, 

Next  presentation^  of  an  advowson,  may  be  de- 
vised -------v.    5a 

Or  turn,  beine  devised,  carries  the  next  turn  to 
the  devisee  aosolutely,  and  not  merely  the  right 
of  getting  himself  presented  -        -        -    ib. 

Passes  by  devise  of  advowson   •        •        -        -    ib. 

Though  devisee  be  himself  the  incumbent  -    ib. 

«  Next  heir."    See  Heir.   Words. 

Nomination.    See  Advowson. 

Nomina  pcen  a.  When  chargeable  upon  an  assignee, 

•  .iv.  129 

Cannot  be  released  till  it  become  due       -      iv.  218 

NoN  compos,   a  lord,  though  non  compos,  may  grant 

copyholds    .-----     iii.    21 

Legal  definition  of  -        -        -        -        -     iv.  6, 7 

May  make  a  feoffment,  and  it  will  bind  him,'l>ui 
not  his  heirs,  nor  the  king  .  •        -        -      iv.  142 


Ad  exchange  made  by.  nam  compm  maj  1i^ 
avoided  by  his  heir       -        ^        -        -     iv.  199 

Cannot  execnte  a  power    -        -        •        -    iv.  331 
See  Coparceners. 

NoN  SANE.    Declaration  of  uses  of  fine  or  recovery 

by  non  sane,  good  till  fine,  &c.  reversed  -    iv.  897 

NoN  8ANB  MBMOBYy  is  the  Want  of  a  capacity  to 
dispose  of  a  man's  property  with  understand- 
ing and  reason     -        -        -        -        -      iv.    n 

Or  sane  and  perfect  memory  is  a  question  at 
common  law        -        -        -        -        -        -    ib« 

NoN'BBSiBEKCE.    The  effect  of^  on  leases^  when 

made  by  ecclesiastical  persons       ^        -      iL  138 

Note.    Whether  a  note  in  writing  need  be  stamped 

ii-  438 
Notes  promissory  are  assignilble       -        -      iv.  246 

Of  the  note  of  a  fine        -        -        -        -      iv.  426 
See  jtstignmeni.  Fine* 

Notice  of  avoidance^  when  necessary,  in  order  to 

a  kfse         -        -      .  -        -        -        -        L  111 

In  what  cases  notice  to  quit  is  necessary,  in  order 
to  determine  a  tenancy         -        *>       *      ii«  457 

Necessary  where  the  duration  of  the  tenancy  is 
uncertain     -------    ib. 

Representatives  of  lessee  at  will  must  pve^  and 
is  to  receive  such  notice^       -        -        -        -    ib. 

So  of  mortgagees   •        -        -        -        -        -    ib. 

Infency  no  dispeBsaii<m'<»f  sotioe    -        -        *   ib. 

In  what  eases  no  notice  to  ()iiit  requbite   -        *   ib. 

No  notice  requisite  w^ere  the  tenancy  is  for  a 
time  certain         -        -        -        -        -      ii.  45^ 

Nor  where  tenant  has  attorned  to  a  stranger,  or 
Qontioverti  the  landlonTs  title        -        -      iL  459 

Nor  where  the  possession  is  under  a  void  lease, 
.  as  lease  by  mortgi^r  -        -       ^       -        -   ib. 

What  time  of  notice  suffici^t  -        -        -  'ib. 

Half  a  vear^s  notice  necessary,  to  be  computed 
.  irom  feast-day  to  feast-day    -   .     -        -        -    ib. 

Sttchpoticemiiit  be  ipi^e  to.0Kpjre  at  the  feaal 
when  the  tenancy  comment       -       -        -    ib* 


'     NOTICS. 

Under  what  circnmitaiic^  this  rnle  has  been  dis- 
pensed with  -        -        -        -        «      ii.  460 

By  the  castom  of  London,  tetents  under  the 
yearly  rent  of  40$.  are  entitled  to  a  quarter's 
notice  ------      ii.  461 

Notice  to  be  ^ven  to  lodgers  regulated  by  the 
time  for  which  the  apartments  were  taken      •    ib. 

Of  the  form  of  notice  to  quit   -        -        *        -    ib. 

No  particular  form  necessary,  nor  need  it  be  in 
writing,  unless  for  the  purpose  of  proceeding 
under  4  Geo  2.    -        -        -        *        -      iv.  462 

How  notice  should  be  served    -        -        -        -    ib. 

What  will  be  a  waver  of  notice         -        •        -    ib. 

Any  circumstance  indicating  an  agreement  be* 
tween  the  parties  that  the  possession  shall  con- 
tinue, is  a  waver  -        •        -        -       -    ib. 

Receipt  of  rent  for  occupation  subsequent  to  ex- 
piration of  notice,  not  a  conclusive  waver,    ii  463 

The  effect  and  consequence  of  notice         -        -    ib. 

If  tenant  ndglect  to  quit  after  notice  to  quilt  by 
landlord,  he  is  subject  u>  double  the  annual 
value       -        -        -        -  -        -        -    ib. 

If  he  neglect  after  notice  given  by  himself,  he  is 
liable  to  double  the  yeany  rent  reserved         -    ib. 

Notice  necessary  where  either  tiBBie  or  place  of 
payment  is  not  mentioned  in  the  deed   -        -    ib. 

In  a  purchaser,  of  power  of  revocation  reserved, 
win  not  prevent  his  availing  himself  of  the 
Stat.  27  Eliz.  c.  4.        -     .  -       .-        -     iv.  387 

Of  notice  of  incumbrances    .  -        -        •      iii.  365 

Of  prior  incumbrances  not  registered,  precludes  a 
registering  party  from  the  benefit  of  nis  register 

iii.  366 

Notice  of  a  trust  bv  conusor^  will  prevent  its 
being  barred  by  a  nne.    See  jPi>ie. 

By  4  fc>5  W.8(.,M.  .1;,  16, -dotiee  jnustl^igiven 
in  writing  utider  the  hand  ^f  the  moMigagor, 
of  all   prior   mortcages   and    incumbrances,^  ^  .. 
previous  to  a  second  mortgage      -        -      iii.'  3^8 

Notice  by  a  mortgagee  of  prior  incumbrances,  at 
the  time  bf  lending  his  modey,  prevents  hrs 

'  protecting  himself  oy  gettihg  in  tigni  secu- 
rities -------     iii.*  370 


588  NOTICE.— OBLIGATIONS. 

But  otherwise  if  do  notice  till  after  his  money 
lent    -        -        -   .    -        -        -        .     ill.  371 

Notice  of  a  trust  by  a  purchaser  makes  him  trus- 
tee in  equity        -        -        -        >-        -        -   ib. 

Prevents  a  fine  and  non-claim  barring  the  trusts     ib. 

What  shall  be  deemed  notice  -        -        -     iii.  381 

A  decree  not  of  itself  notice  of  a  suit  having  de- 
pended       -        -        •        -        -        .        -    ib. 

Commission  of  bankruptcy  is  constructive  notice 
to  all  persons  of  the  bankruptcy     -        •       -   ib. 

Notice  before  executing  the  conveyance,  though 
after  the  contract  completed  and  money  paid, 
is  sufficient  to  bind       ....      iii,  383 

Of  actual  and  constructive  notice     -        -       •   ib. 

Notice  presumed  in  all  cases  where  the  party 
mi^ht  have  obtained  a  knowledge  of  the  traas- 
action  by  using  ordinary  and  due  diligence    -    ib. 

Flying  reports  or  simple  declarations  by  strangers 
-   no  notice      -        --        -        -        -        -ib. 

Notice  is  presumed  of  the  contents  of  every  deed, 
&c.  through  which  a  man  claims  his  title       -   ib. 

So,  if  a  deed  making  a  charge  be  delivered  to  the 
purchaser  with  the  title  deeds        -        -        -   ib. 

But  taking  an  assignment  from  an  executor,  no 
notice  of  the  contents  of  the  will    -        -     iii.  383 

Any  circumstance  sufficient  to  put  the  party  upon 
an  inquiry,  is  constructive  notice    -        -       -   ib. 

Notice  to  the  attorney,  counsel,  or  aeent  to  the 
pariy>  is  notice  to  the  party  himself       -     iii.  384 

Notice  to  a  mortgagee  is  notice  to  an  assignee 
of  such  mortgagee        «...     iii.  385 

Registry  of  a  mortgage  not  presumptive  nonce 
in  equity,  to  subsequent  lender      ...   ib. 
See  Kegi$try, 

Actual  notice  of  a  conveyance  not  registered, 
will  prevent  a  subs^uent  conveyance  having 
priority  by  reason  of  being  registered     -        -   ib. 

Not.    His  Maxims  noticed    •        -        -        .       xxrii. 

Obligations.    Where  void  and  where  binding    -    ib. 

In  what  cases  the  obligation  becomes  single  on 
non-performance  ot  the  condition,  and  when 
not.    See  Conditions, — Also  JgreenufU. 


OBLIGOR. — OFflCE.  689 

Obligor.    What  acts  of  obligor  or   obligee  wiii 

amount  to  a  release  of  the  debt    -        •      iv.  20S 

Occupant.    Cannot  bay^  common  of  turbary     iii.    66 

Fine  due  on  his  admittance  to  copyholds   «        -  137 

Special  occupant  of  copyhold  to  pay  the  same 
fine  as  on  a  parobase    -        -        -        -     lii,  147 

May  be  seised  to  an  ase  -        -        -        iv.  34,  634 

Occupancy.    The  foundation  of  ownerriirp  in  real 

property      -        -        •        -        -        -      ii.  15X 

The  reason  of  (be  doctrine  of  occupancy    -      ii.  152 

Not  admissible  against  the  king        "        -      ii.  153 

Example^  of  the  creation  of  estates  by  special 
occupancy    -        -        -        -        -        -      ii.  154 

No  occupancy  of  copyholds       -        -        -      ii*  155 

Doctrine  of  occupancy  in  borough-English        -    ib* 

Of  what  estates  occupancy  may  be  bad     -        -    ib. 

Whether  or  not  it  may  be  of  estates  created  by 
operation  of  law,  as  well  as  those  created  by 
deed   --------    ib. 

In  what  cases  occupancy  in  a  lessee  for  years 
will  afiect  a  merger  of  his  term      -        -      ii.  429 

No  general  occupancy  of  a  copyhold,  but  may  be 
special  occupancy         -        -  ii.  155;  iii.  35 

No  general  occupancy  of  things  lying  in  grant,  iy.  173 

Office.    The  nature  and  seyeral  kinds  of  offices      i.  264 

The  difierence  between  a  public  and  private 
office  --------ib. 

The  like  offices,  civil  and  military,  ministerial 
and  judicial,  ancient  and  modern    -        -        1*365 

By  whom  and  how  an  office  may  be  created        i.  266 

The  power  of  creating  resides  in  the  crown        •    ib. 

The  extent  of  the  power  of  the  crown  in  this 
respect         ------.    ib. 

In  what  cases  an  office  may  be  granted  or 
created  by  a  lay  subject        -        -        -       i.  267 

Superior  officers  may  appoint  inferior  o^es         -    ib. 

In  what  cases  offices  may  be  granted  or  created 
by  ecclesiastical  persons         -        -        -       i.  968 

What. grant  of  ecclesiastical  offices  will  bind  the 
successors  of  that  corpon^tioo,  and  what  not       ib. 


OFFICB. 

These  offices  not  wtthia  3d  Hen*  8,  c.  28; 
i£Hz.  C.19;  13  Eiiz.  c.  10-        "        -       i.  268 

How  an  office  may  be  created     -        -        -       i.  272 

The  creation  or  grant  of  an  office  must  in  general 
be  by  deed  -------    ib. 

Whether  the  stet^ard  of  a  court.  See.  can  take 
surrender  out  of  courti  if  he  be  created  by 
parol  --------    ib» 

The  operative  words  proper  to  be  used  in  cre- 
ating an  office     ------    ib. 

A  difference  in  this  respect  between  the  creation 
of  a  new  and  the  grant  of  an  old  office   -        -    ib. 

In  what  cases  investiture  is  necessary  for  com- 
pleting the  grant  or  creation  of  an  office        -    ib. 

By  whom  an  office  may  he  holden        -        •       i.  273 

A  judicial  office  cannot  be  holden  by  one  inca- 
pable of  executing  it    -        -        -        -        -    ib. 

But  otherwise  of  a  ministerial  office  -        -        -    ib. 

•  ■• » 

Of  the  disability  of  infancy  in  respect  to  the 
holding  of  an  office      -----    ib. 

The  like  of  nooHcpnfonnists,  nopish  recusants, 
and  dissenters  from  the  church  of  England     i.  275 

ifk/wtkat  cases  the  holding  of  one  office  occasions 
a  disability  to  hold  another    -        -        i.  275,  281 

How  and  for  what  period  offices  may  be  holden    i.  275 

Offices  of  a  ministerial  nature  may  in  general  be 
holden  in  fee-simple,  fee-tail,  for  years,  in  re- 
version, &c.  -  ■     -        -        -        i.  275, 276 

In  which  cases  they  give  title  to  curtesv  and 
dower  -        -        -        -        -         i.  276,  277 

Of  the  grant  and  tenure  of  offices  totUfe  ,  -       i.  276 

What  offices  are  or  may  be  so  holden        -        -  278 

Ofl^ces  not  vacated  by  the  demise  of  the  crown  -    ib. 

Wl|at  offices  may  be  holden  for  a  term  of  years, 
and  what  not        -        -        -        -        i.  278, 279 

Offices  of  a  judicial  nature  cannot  be  granted  in 

fee,  nor  for  a  term  of  years   -        -        -       i.  278 
Nor  an  rtvetsion      -        -       -       -       -       i.  280 

Whether  those  which  are  partly  of  a  judicial 
and  partly  of  a  ministerial  nature  cati  be  so 
granted  or  holden        - .      «  i.  280, 281 


OFFICE. 

Id  wbat  ca9^  the  oSice  af  ittgistf  or  inay  be 
granted  ia  reversion     -        ^        .         i;  s8o,  281 

Offices  may  also  be  gvanted  at  will  or  daring 
pleasure       ------        ^    ib. 

May  be  granted  to  be  holden  infuiuro  or  npon 
a  contingency       -------    ib. 

Grant  of  an  office  durante  bene^  gesserit  gives  a 
life  estate    -        -        -        -        -        -       ii.  123 

Bj/  whom  and  in  what  manner. gffices  are  to  b^ 
executed       -----        i.  280, 281 

Of  the  execution  of  several  qffues  by  the  wme 
person  -        -   .     -        -        -        -        -    ib. 

Superior  and  subordinate  offices,  cannot  subsist  in 
uie  same  person   -        -        -        -        -       i«  281 

Of  the  execution  of  one  office  hj  several  persons  u  282 

A  judicial  office  cannot  in  general  be  holden  by 
more  than  one  person,  but  otherwise  of  minis- 
terial offices  -------    ib. 

In  what  cases  there  shall  be  survivorship  between 
persons  jointly  holding  one  office  -        -       i.  283 

Of  the  execution  of  offices  by  deputy        -        -    ib. 

What  <^ces  may  be  performed  by  an  assigpe^       \ 
or  deputy    -        -        -        -        -        -     ,  -    ib. 

The  difference  between  an  assignee  joj%A  a  deputy    ib« 

Curtesy  of  an  office  of  profit     -        -        -      ii.  189 

Dowerof        -        -        -        -        -        -      ii.  231 

What  offices  may  be  granted  for  years  and  what 
not.     -        -        •        -        -        1        -      ii,'  309 

An  office  of  honour  not  partible        -        -     iii.  400 

When  it  descends  on*  femalies  it  is  to  hie  exercised 
by  deputy  to  be  ajilpointed  by  then!  all  -        -    ib. 

Ministerial  offices  may  regularly  be  executed  by 
deputy 1.  284 

But  judicial  offices  cannot  regularly  be  so  exe- 
tilWd  - lb. 

An  enumeratioa  of  offieeti  in  mpeci  to  which 
judicial  decisiaoabaire  !«akea  place*  «»  that 
effect  -        -        -        -        -        -     .  -        -    yi4 

Offices  holden  for  life,  for  y^ars,  or  at  will^  ai*^ 
in  general  not  exercisable  by  an  assignee  or  a 
deputy         -        -    -    -        -        -        .       i;  985 


SOSt  OPPICB. — OUTLAWRY. 

The  meam  by  which  an  office  may  be  forfaiedot 
lost     -        -        -        -        -        -        -       i.  287 

Of  the  forfeiture  of  aa  office  by  negleei  or  refusal 
to  do  the-dudes  of  it    -        -  i.  2871 290^  292 

What  will  be  deemed  such  neglect  or  refbaal,   i,  287 

Forfeiture  by  abuse  of  authority        -        i.  287^  290 

In  what  cases  insufficiency  is  a  cause  of  fo^f^i- 
tiire     -        -        -        -        -        -        -i.  292 

In  what  cases  buying  and  selling  of  offices  incurs 
a  forfeiture  -----        i.  292, 298 

Provisions  and  construction   of  5  &6  Edw. 6,' 
c.  16,  as  to  this     -        •        -        -        -      i.  294 

Forfeiture  of  an  office  by  bribery,  8cc.        -      i.  289 

By  extortion    -        -        -        -        -        -       •  ib. 

Other  causes  of  forfeiture  of  an  office         -      i.  297 

Forfeiture  of  an  office  holden  in  tail  will  bind  the 
issue    •  .     -   .    -        -.       -        "        -      1-298 

But  forfeiture  of  an  office  for  life  does  not  aflSsct 
the  reversioner       -        -        -        -      -       -   ib. 

In  what  cases  an  office  granted  to  two,  may  be 
forfeited  by  the  acts  of  one  of  them       -       -   ib. 

Officer.    The  pay,  half  or  full,  of  an  officer  in 

the  army  or  navy,  not  assignable         -     iv.  246 

Option.    Of  the  option  of  archbishops  respecting 

livings    ,-.-        -        -        -        -       i.   73 

Difference    between    the  ancient  and    modem 
practice  with  respect  to  options     -        -       -   ib. 

Whether  the  grant  of  an  option  be  binding  upon 
the  bishop's  successors        -  -        -     iv.   80 

Orphan.  The  orphanage  part,  by  the  custom  of 
London,  is  equally  liable  with  other*personait^ 
to  redeem  mortgages  -        .        -        iii.  387 

Agreemenu  with  .the  court  of  aldermen  relative 
to  the  marriage  of,  need  not  be  in  writing    iv.   68 

''  Otherwise.''  The  meaning  of  this  word.   See  Wcrd. 

Ouster.    Receipt  of  rents  and  profits  for  a  series  of 

years,  is  evidence  of  an  ouster        •        -    iii.  '44' 

Outlawry  of  a  patron,  its  consequence  -  .  i.  98 
In  a  civil  action,  no  bar  of  curtesy  -  .  -  ii.  iSi 
Nor  of  dower  -------    ib. 


OUTLAWRY. — t>AROL.  S&S 

Ho  forfeiture  of  copyhblds  unless  for  a  capital 
offence         - iii.196 

Ownership.    The  origin  of  a  right  of,  over  real 

property       -         -         -         .         -         -         la 

Papists,  are  dowable    *---*•       ii:  226 

Conforming  with  the  rules  prescribed  in  the  18th 
Geo.  3,  may  be  devisees  of  land      -        -      v.     23 

Parcels.    Of  the  requisite  description  of  the  parcels 

in  a  deed  or  subject  of  the  grant    -        -      iv.*  104 

Safficienty  if  the  thing  granted  be  so  described,  as 
to  be  distinguished  or  distinguishable  from 
others  -        -        -        .        -        .        -    ib. 

In  which  case  trifling  errors  in  the  description 
will  not  vitiate      ------    ib* 

But  where  the  description  is  insufficient  to  ascer- 
tain with  certainty  the  thing  intended,  the  grant 
is  void  -'        -        -        -        -        -        -     ib. 

See  Description, 

Pardon.    Its  effects  on  the  disability  of  traitors  and 

felons  to  hold  land        -        -        -        -        i.    40 

How  pardon  by  charter  differs  from  that  by  statute    ib. 

After  attainder,  no  discharge  of  forfeiture  of 
copyholds  -        .        -        -    iii.  206,  n.  (1) 

Parish.     Limitation  of  an  use  to  the  poor  of  a  parish, 

good  -        -        -        -        -        iii.  527,  600 

Parishioners,  qiia  sudh,  cannot  be  devisees        iv.    29 

Park,  not  partible       -        -        -        -        -        iii.  480 

Parliament,  Act  of,  is  nccessnry  to  make  a  good 
title  to  an  estate-taii,  of  which  the  reversion  is 
inthecro4^a      -        -^        *        -        -         iv.  522 
See  Act. 

Parol.    Where  parol  agreements  admitted  to  Vary 

written  ones      -        -        «        -        -         iv«    69 

Parol  declarations  of  a  testator  to  explain*  or 
control  4.he  construction  of  bis  will,,  not  ad- 
mi^ible    -        -        -        -        -  v.  166^  167 

Neither  as  to  the  import  of  the  clauses  therein 

v.  167 

Nor  as  to  the  person  of  the  devisee  as  described 
therein      -        -        -      .  -        -  v.  167,  174 

VOL.  V.  go 


S04  PAEOL. — PAETITIOK. 

Sfception  as  to  evidence  riespecting  ipatter  oC 
fjEicty  the  doubt  respecting  whichy  arises  from 
extrinsic  circumstaDces  -        -        -       ▼.  171 

Exception  where  the  words  used  are  of  equivocal 
import ;  and  equally  applicable  to  several  sub- 
jects ;  for,  in  such  cases,  parol  avenaeots  may 
be  used  to  show  to  whicli  of  several  suljjects, 
answering  to  the  description  used,  tlie  will  is 
applicable    -        -.       -        -        -        -        -    ib. 

But  the  person  to  take  must  be  in  some' sort 
described  in  the  will      -        ...        -    ib. 

Cannot  be  used,  in  cases  of  devises,  to  give  words 
a  different  sense  from  that  which  they  obviously 
imp6rt         -    '    -        -        -    ■   -        -      V.  172 

Will  not  supply  any  thing  not  before  written    -    ib. 

Received,  thereby  to  give  construction  to  words 
of  eqqivQcal  iiqport,  expressive  of  the  quantity 
of  interest,  or  of  the  extent  of  the  subject 
matter  of  a  devfse      '    -    '    -        -        -       v.  178 

Admitted  as  tp  the  value  of  the  property  devised, 
in  order  to  throw  a  light  upon  the  meaning  of 
doubtful  expressions      -        •        *        -       v.  179 

Conclusions  drawn  from  a  review  of  all  the  cases 
upon  this  head      -        -        •»        ^        *       v.  181 

Not  admitted  as  to  a  fact  that  does  not  stand  well 
w.iih  the  words  Qf  thie  will     -  *      -        -        -    ib. 

Adniitted  to  rebut  the  constructive  declarations 
of  a  trusty  put  oq  words,  cpntrvy  tp  the  legal 
sense  of  tliem        -        -        -        -        -      v.  iSs 

To  show  that  a  devise  is  meant  as  a  performance 
of  a  preceding  agreement      -        -        -        •    ib 

Sufficient  to  ^ubjeqt  lands  to  the  j>ayment  of 
debts,  where  a  man  has  an  equity  only    -        -    ib. 

Adiqittpd  io  all  cas^s  to  counteract  frauc)  •        -    ib. 
See  Evidence, 

PABTiTipN.    "^he  definition  an^^n^tupe  Qf       -    iv.  200 

The  most,  usual  mode  of  making  partition  -      -     ib. 

Both  a  condition  and  warranty  annexed  to  par- 
tition -        r .      -        -        »        "        -     iv.  201 

The  difference  between  a  recovery  in  value  under 
9,x\  excl^ange  and  paftjiiop     -        •        -        -    ib. 

A  warranty  is  annexed  to  a  partition  -      iv.  117 


^AllTItlON.  4Mt( 

Of  lands  between  teoaato  in  common,  if  confined 
to  that  object  merely,  is  no  revocation  of  a 
will  disposing  of  those  lands  -        -       v.  345 

Although  it  be  made  by  deed  and  fine        *        -    ib. 

CofUra^  if  levied  with  any  other  view  than  that  of 
a  partition   -------    ib» 

The  statutes  compelling  partition  between  joint- 
tenants,  8lc.  do  not  extend  to  copyholds        iii.  170 

Between  joint-tenants,  how  it  may  be  effected,  iii.  463 
See  Severamie, 

Pefe«ts  a  lease  made  by  joint-tenants,  so  as  to 
make  tt  determinable  on  lessor's  death  -      iii*  470 

Destroys  survivorship  between  tenants  for  life, 
and  tne  longest  liver     -        -        •        -      Ui.  44^ 

Between  coparceners  may  be  made  by  parol,  iii.  481, 

".  (1) 
But  otherwise  of  joint-tenants  or  tenants  in-com- 
mon, unless  executed  by  livery      ^        -      iii.  481 

Of  partitions  amongst  coparceners    -        -      iii.  47! 

Of  what  things  a  partition  may  be  made    *         ^    ib. 

Of  the  different  modes  of  making  partition      iii.  480 

Eqnality  in  the  valne  of  the  parts  diotted  to  each, 
in  general  essentia]  to  the  validity  of  either 
mode  of  partiitioo  -        -        -     iii.  483I,  487 

But  tlii0  may  be  made  up  by  pecuniary  recom- 
pense payable  out  of  the  greater  part     -        -    ib* 

Partition  of  lands  in  flee-umpte  made  by  copar- 
ceners of  fiiU  age,  binding  on  them  and  tneir 
beirs,  tboogb  uneqaal   -        -        •        -     iii.  484 

Bnt  if  ei  lands  in  tail,  it  will  bind  the  parties 
themselves  only,  and  not  their  issue,  unless  the 
partition  be  equal         -        -        -      iii.  485,  486 

If  either  poortv  be  an  infEmt,  paftitiens^  if  equal, 
will  bind  her,  but  if  unequal  she  may  avoid 
it         ..-••^-     ill.  485 

Unless  made  by  the  sheriff  nnder  a  writ  de  parii^ 
tionefacienda       *        r        •.       -        •        -    ib. 

Qusr$  as  to  partition  between  ptarties^  non  c&tttt 
pas       ..-.-.-     iii.  487 

Partition  made  by  husbands  seised  in  rigbt-of  their 
wives,  will  bind  the  wives  if  equal  •        -        «    ib* 

Unequal  partition  made  by  the  parties  shall  not 
prejudice  a  prior  lessee  of  either  part     -        •    ib. 
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. Parti tiotiy  if  unequal^  cannot  be  amended,  bat 
must  be  re-made  -----      iii.  487 

Parties.  '  Deed  must  have  proper  parties       -      iv.    85 

To  a  deed,  how  to  be  named     -        -        -      iv.    98 

If  so  described  as  to   be   distinguishable  from 
others,  it  is  sufficient      -----    ib. 
See  Name, 

In  what  cases  necessary,  and  in  what  proper,  that 
mortgagor  should  be  party  to  assignment  of  a 
mortgage     -        -        -        -        -        -      iii.  314 

Pasture.     Observations    on   the  meaning  of  this 

word  ------i.      4 

Pay.    Full  and  half-pay  of  an  officer  in  the  army  or 

navy  not  assignable     -        -        -        -       iv.  246 

Neither  can  the  pay  or  wages  of  a  seaman        iv.  247 

Payment  of  money,  how  covenant  or  condition  for, 
construed.  See  Agreement*  Condition.  Cove* 
nant. 

Penalty.  Distinction  in  equity  as  to  penalty  of  a 
bond  where  it  is  intended  to  secure  the  thing 
stipulated  for,  and  where  it  is  in  the  nature  of 
assessed  damages,  sustained  by  non-observ- 
ance      -------  iii.  375 

In  the  first  case,  damage  actually  sustained  only 
recoverable;  in  the  latter,  the  whole  penalty  -    ib- 

in  what  cases  a  court  of  equity  will  relieve  against 
the  penalty  of  a  bond,  &c.       -        -        -  liL  40Q 

Where  the  obligor  is  plaintiff,  the  Court  will  not 
relieve  but  upon  pajrment  of  principal,  interest, 
and  costs,  even  though  that  exceed  the  penalty    ib. 

But  where  the  obligee  is  plaintiff,  the  Court  will 
not  decree  a  sum  beyond  the  penalty,  though 
the  damages  may  exceed  the  penalty         -  ni.  410 

Pension.    A  pension  certain  may  be  granted  over, 

but  not  a  pension  uncertain      -        -        -  i v.  175 

Pepper-corn,  is  a  sufficient  consideration  to  raisean 

use*        -        -        -        -        -        -        -  iv.  284 

Performanc  B.    Part  performance  of  a  parol  agree* 

ment  takes  it  out  of  the  statute  of  frauds       iv.    70 
See  Agreement. 

What  shall  be  deemed  a  part  performance  -    ib. 

Whether  the  desisting  from  a  purchase  upon  cer- 
tain terms  is  a  part  performance       -        iv.  67-70 
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Perkins.     His  profitable  book  noticed  -        -       xxxvi. 

Personalty.    The  law  does  not  create  a  covenant 

upon  the  grant  of  personalties  ^    -        -      iv«  126 

Nor  in  a  demise  of  them  is  an  assignee  bound  by 
lessee's  covenant  to  redeliver  them        -      iv.  130 

Estates  in  the  nature  of  estates  tail^  may  be  limited 
in  personal  property      -        --     -        -      ii.    53 

Such  intail  is  destroyed  by  the  vesting  of  the  in* 

.  terest  -------      ii.     54 

If  the  limitation  of  personal  property  too  remote, 
the  absolute  properly  in  tne  nrst  taker  -        -    ib. 

Piscary,  common  of    -----  i.  217 

How  it  differs  from  a.  free  fishery       -        -  1.218 

Dower  of        -        -        -        -        -        -  ii.  225 

Not  jpartible    -  .     -    .     -        -        -        -  iii-  478 

Poor.    Limitation  of  an  use  to  the  poor  of  a  parishi 

good  -        -        -        -        -        -        V.  527,  600 

Portions.    When  and  how  to  be  raised        -      iii.  265 

Possession.     Delivery  of  possession  to  the  conusee 

-  of  a  fine  not  necessary  -     '  -   iv.  451,  n.  (i) 

No  possession  under  a  recovery  until  executed 
by  writ,  entrv  or  claim,  if  the  land  be  in  lease 
for  years  at  tne  time      -        -        -        -     v.     60 

But  if  the  recovery  of  incorporeal  hereditaments, 
delivery  of  seisin,  by  the  sheriff  by  parol,  gives 

•  possession   -        -   "     -        -        -        -        -    ib. 

P0SSES810  FRATRisconstitutesanheirby accident,  v.    49 

Prevented  as  to  a  third,  by  endowment  of  the 

.  ancestor's  widow  -        -        -     •   -        -        -    ib. 

Except  in  the  case  of  bastard  eigni  -        -        -    ib. 

'  No  possessio  frairis  of  a  remainder  or  reversion 
expectant  on  an  estate  of  freehold  so  long  as 

•  it  continue  in  a  course  of  descents  -       v.  314 

PossiBiLitY.    'How' far  it  may  be  the  subject  of  a 

contract        -        -        -        -        -        i  v.  34,  218 

The  law  will  not  intend  a  possibility  upon  a 
possibility    -        -        •        -        -        -     iil.  452 

,  A  possibility  of  survivorship  in  one  of  joint- 
tenants,  not  the  subject  of  contract        •     iii.  470 

The  leeal  distinction  between  near  and  remote 
possibilities  not  regarded  in  executory  con- 
tracts --------    ib. 
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Covenant  to  settle  lands  of  which  the  covenantor 
has  only  a  potubility  of  deicent  will  be  enfoartei 
in  equity      -        -        -        -        -       (▼*  S4»  2^'> 

Mefe  poiMbilitiea,  withom  beiag  eonplcd  with  aia 
interest,  not  gnwifable  over  -       «       ni.  37,  219 

But  otherwise  if  coupled  witb  some  puiuit 
interest        .        -        .        -        ^        -     iii.  179 

So,  possibilities  over  which  the  owner  has  a  p(^ 

tenlial  right  of  eojoyment^     -        -        -        -     ib. 

May  be  released  to  the  tenant  of  the  land  oat  of 
which  it  arises      •        •        .        *        -      iii.  220 

Cannot  at  law  be  the  subject  of  a  release  -        -    ib. 

Are  capable  of  transmission  by  descent .    -      v.  300 

PosTBBiTY  of  such  a  one,  a  good  description  of  a 

devrsee        -        -        *        -        -        ^v.    34 

Powell.    Character  of  his  law  works     -        -  i.  xxxviL 

PowBEs.    Of  powenK^apposnimenl      -        -     iv.  314 

The  nature  and  origin  of  powers  of  revonatkm 
and  appointment  -        •        •        *        -    ib. 

How  aflfeoted  fay  the  statute  ct  uses^    iv.  3151 316, 

n.  (1) 

Different  kinds  of  powers  of  appointment  -     iv.  317 

BnaMing  and  restrainrag  powers       -       -        -    ib. 

Collateral  and  relative      •        -        -        -     iv.  318 

General  or  special    -        •        -        -        ^     iv.  319 

Annexed  or  in  gross         -••->•    ib. 

With  or  without  an  interest      -        •       -      iv.  3S0 

Powers  take  effret  out  of  the  eslaite  veslod  in 
the  creator  of  the  power        -        -        -     iv«  321 
See  Appointment. 

By  wham  0  power   ^  0ippm9immt  mojr  be 
executed    -       -       -       -       -       -     iv.  JM 

May  by  a  feme  covert     -        -        -        -        -    ib. 

Where  given  to  the  survivor  of  husband  and  wife, 
cannot  beexecuted  by  both  -        «        ^     iv.  324 

Given  to  a  woman^  *^  being  sofe,"*  cannot  be 
executed  after  mairii^        •       -       -     iv.  395 

Collateral  power  may  be  executed  by  an  infant,  iv.  326 

But  not  a  power  coupled  with  an  interest  •        *    ib. 
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CaQQot  be  cA^rcised  by  a  tiofi  compos         -     1^.  331 

Nor  by  an  agent  or  a  delegated  attorney    -        -    ib. 

May  be  exercised  by  an  assignee  or  a  deviseey 
if  given  to  a  man  and  his  assigns  -*        -        -    ib. 

To  or  for  whose  benefit  a  power  of  appointment 
may  be  exercised         -        -        -      *  -        -    ib. 

Of  the  first  circumstances  requisitt  to  the  execu- 
tion of  a  power  of  appointment    -    iv,  332 — 341 

Power  of  appointment  may  be  executed  by  any 
.  species  of  instrument^  unless  expressly  confined    ib. 

So  in  part  at  one  tin^e,  and  partly  at  another, 
over  different  parts  of  the  estate    -        -        -    ib. 

.Must  be  pursued  in  all  material  powers      -        -    ib. 

But  need  not  be  recited  or  referred  to,  if  the  in- 
tent to  execute  it  be  manifest        -        -        -    ib. 

The  party's  being  incapable  of  doing  the  act^ 
unu^s  by  virtue  of  the  power^  is  evidence  of 
such  intent  ------  ib. 

In  what  cases  a  defeetifve  power,  or  a  defective 
execution,  will  be  remedied  in  equity,  iv.  354,  et  seq. 

But  not  if  the  {low^r  be  void,  tab  6rigine    -        -    ib. 

Of  th^  coniiructidn  of  powers  of  dppoifitfhent     iv.  367 
See  Jppointmtrit. 

How  a  power  of  appointmhit  may  he  destroyed  or 
extinguished         -        -        -        -  iv.  371 

See  Revocatioh. 

May  be  barred  by  fine  or  recovery  by  the  donee 
of  the  land  to  which  it  relates,  whether  ap- 
pendant or  in  gross       -        -        -        -      iv.  373 

IJ^iithot  if  cdllatefal  only  to  the  land  -        -    ib. 

If  of  part|  it  bars  the  power  as  to  that  part 
only    --------    ib. 

Powers  may  be  released  to  <iny  one  having  a  free- 
hold in  possession,  remainder,  or  reversion,  iv.  377 

May  be  destroyed  by  bankruptcy      -        -        -    ib. 
See  Appo$ntmeni' 

l^kACTiCE^    IrregxilarHies  id,  ntitifced      -        -       i. 

PrjeoIpb.     Of^  tenant  topracipe  in  suffering  a  re- 
covery        - iv.  520 

H«  must  have,  an  estate  of  freehold  jfightfally  or 
wrongfully  in  possession        -        -        *     *^'  53 1 
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But  sufficient  if  there  be  sach  any  time  before 
the  return  of  the  writ  or  judgment        -     iy.  531 

Distinction  where  the  tenant  comes  to  the  land 
by  his  own  act,  and  where  by  act  of  law  '    iv.  530 

Recovery  without  tenant  to  pnecipe,  void  against 
the  issue  in  tail    -        •        -        -        -        -    ib. 

But  estops  all  parties  to  the  recovery         -        -    ib. 

Where  a  person  has  a  riffht  to  suffer  a  recovery, 
it  will  be  presumed  that  there  was  a  good 
tenant  to  the  pradptf  unless  thecontrary  appear    ib. 

Who  may  make  a  good  tenant  to  pritcipe     -      iv.  530 

Husband  may  make  good  tenant  to  pradpe  of 
lands  of  which  he  seised  jtirf  uxoris        -      iv.  532 

But  not  of  lands  limited  to  bis  wife  and  the  heirs 
of  his  body  -        -         -        r        -         -    ib. 

Otherwise  as  to  a  moiety,  i  f  the  limitation  be  before 
marriage -      i^-  5S3 

Where  surrender  of  subsisting  estates  for  life 
necessary  in  order  to  enable  reversioner.  See.  to 
•    make  good  tenant  to  praecipe         -        -      iv.  535 

In  order  to  tenant  in  tail's  making  a  good  tenant 
to  pjrmdpef  he  must  be  tenant  in  tail  in  pos* 
session,  or  have  the  concurrence  of  the  free- 
holders claiming  under  the  same  settlement, 
and  whose  estate  is  prior  in  order  to  the  intail 

iv-  534 
Tenant  to  prttcipe  presumed,  if  the  recovery  be 
of  long  standing  •        -        -        •        -  "     -    ibt 

^y  what  species  of  assifrance  a  good  tenant  to 
pracipe  may  be  made    -        -        -        -      i  v.  535 

^ay  be  made  by  fine,  feoffment,  lease  and  release^ 
bargain  and  sale  enrolled,  (Me  those  words)      -    ib. 

Deeds  creating  tenant  to  pracipe)  should  bear 
date  and  be  executed  before  the  return  of  the 
writ     ------        --ib. 

By  14  Geo.  2,  c.  20,  recoveries  ^od  after  twenty 
years,  if  there  appear  on  the  fade  of  it  to  have 
been  a  eood  tenant  to  praeipe^  and  the  parties 
had.  sufficient  estate  to  suffer  the  same    -     iv.  537 

By  same  act,  tenant  to  pracipe  good,  if  the  deed 
be  executed  before  the  end  of  tlie  term  in 
which  the  recovery  is  suffered        -      .  -        -    ib. 

How  to  make  tenant  to  pracipe  of  a  trust  orequi* 
ta\>le  estate  -------    ib, 
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Pramunire^    No  bar  of  curtesy   -        -        -      ii.  181 

Prs-emption.  Agreemeot between  mortgagpr  and 
mortgagee  that  in  case  of  sale  mortgagee  shall 
have  power  of  pre-emption,  is  good  '  iii.  352,  356 

Premises.    The  oflSce  of  the  premises  in  a  d^ed,  iy.    97 

Persons  not  named  in  the  premises  cannot  regu- 
larly take  by  the  habendum    -        -        -      iv.    98 

Otherwise  in  wills    -        -        -        -         -      iv.  101 
See  Description.    Parcels. 

Presentation  to  an  advowson     •        -        -       i.    66 
See  Advowson. 

Presentment.     Of  presentment  of  surrender,  8ic. 

of  copyholds  -        -        -        -        -      iii.  114 

Presentment  necessary  only  where  the  surrender 
taken  out  of  court  by  some  other  than,  the  lord 
.or  steward   ------     iii.  115 

Ought,  unless  by  spectal  custom,  to  be  made  at 

the  next  court  holden  after  the  surrender        -    ib. 

If  presentoxent  not  made  wiihin  the  time  required 
by  the  custom,  the  surrender  void  at  law       iii.  1 16 

3nt, restored  in.  equity  where  justice  requires  it  -    ib. 

Presentment  must  be  made,  and  will  be  effectual, 
notwithstanding  the  intermediate  death  of  the 
surrenderor  -------    ib. 

Must  agree  in  all  material  points  with  the  sur- 
render '        ^        -        -        -        -        -     ib. 

Preston.    Commendation  of  his  Essay  on  Quantity 
.  .  of  Estates   ------       xxviii. 

Primooeniture.  The  reason  and  extent  of,  amongst 

males,  in  the  law  of  descents         -  .     -        v.  320 

Does  not  extend  in  common  cases  to  females      ->    ib. 

But  does  in  the  case  of  tlie  inheritance  to  the 
crown         -        .        -        -        1        -        V  333 

Privilege.  A  mere  privilege  or  license  is  not  grant- 
able  over    -        -        -        -        -        -       iv.  175 

Privies,  to  a  fine,  are  those  who  must  claim  through 

the  conusor         -----       iv.  457 

Privity.    What  the  legal  import pf  privity,  iv.  455,456 

Privies  to  a  fine  are  those  who  claim  the  estate  of 
which  it  is  levied  through  th^  conusor  iv.  457 
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I^ttociAMATioi^s  of  a  fine  ^cJK^iilred  by  4  Hen.  f, 

c.t4   -        -        -        -        ...        -      hr.  4^7 

It  k  at  the  d^etioti  of  evet^  eotiu^ee,  or  his  heir, 
<o  hdve  It  t]fn>6l£tfin^d    .        -        -        -       iy.  428 

Plx>dlattiatidn8  distinct  frott  tti6  fine,  tod  if  kr^ 
nlar  or  void,  the  fine  will  be  good  as  a  fine  at 
the  common  law  ------    ib. 

May  be  made  notwithstanding  the  death  of  th^ 
conusor        .*-----    lb. 

The  five  years  allowed  to  claim  against  a  fine 
does  not  begin  to  run  till  the  third  proclamation 
has  been  made    -         -        -        -        -      iv.  503 

Profits.    See  Rents. 

Publication,  is'essential  to.  a  will        .-        -       ^-137 

Efiected  by  any  act  or  declaration  Itnporting  a 
solemn  intent  in  the  devisor  to  dispose  of  his 
estate  ..-...--    ib. 

May  be  inferred  from  circumstances  -       v.  I38, 139 

Purchase.    See  Agreement.  Pre-emption. 

Oh  th^  d^ath  of  a  purchaser  uiiddr  articles  before 
cooteyaifce  made^  the  right  descends  t6  bis 
heir   -i---.-v.  30s 

But  such  heir  takes  th^  title  by. purchase,  and  not 
•    by  descent  ...        *      v.  301,  n.(i) 

In  what  ctoes  an  heir  will  take  by  descent^  imd  \k 
what  by  purchase,  in  case  of  dieyise  to  himi   ▼.  372 

PuROflA»B*.  Where  pnrchasers  have  etfiA  eqaitjr, 

he  who  has  the  legal  estate  prevails        -      iii.  i(^ 

Pendente  lites  without  actual  notice  of  the  sait^ 
Will  be  protected  in  equity    -        -        -^        -    ib. 

Purchase  uqder  a  settlement  after  marriage^  k 
made  at  the  risk  of  its  being  void,  as  against 
6reditors      ------       iv.    75 

Entitled  to  have  notice  given  him  by  the  vendor, 
df  dl  sttbrisfin^  hictkihbt^hce^        -        -      iv.    8b 

Should  searcli  for  registry  and  enrolment  of  judg- 
Meflt  afffd  dttfer  kcumrbMme^        -        -^      it/    S5 

Qt/ERN.    Cannot  stand  seised  to  an  use  unless  by 

*atc«r  df  Minord  -^       -       -*       -    Vii  gii 

Mny  deelctt^  me^  -       -       -       -     ii^.  290 

CAnnot  levj'  A6h€  -        -        -        -     iv.  436 
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RsADiNo.   Necessary  to  the  validity  of  a  deed,  if  f^ 

qiiBred  try  the  party  ^        -        -        -»       it.    85 

Real  Proi^bett.    See  Infmt. 

REcmtER.    See  Mortgage. 

RBcrrAL.    May  atnoont  to  a  cotenaut   -       -      i^.  108 

Id  a  deed,  by  one  of  joiat-teoanU,  that  ihe  land 
should  be  enjoyed  in  jseyeralty,  will  not  operate 
as  a  severance  of  the  jointure        -        *      iii.  4^ 

No  necessary  part  of  a  deed,  unless  in  grants  by 
the  king      ------      iv,  107 

But  proper  as  a  key  to  the  construction  of  the 
deed    ---r----ib. 

Where  a  misrecital  will  vacate  the  deed    -        -    ib. 

lt.ECOOirizANCE.  Where  acknowledged  by  one  joint- 
tenant,  binds  the  lands  of  his  companion  who 
survives      -----      iii.  446, 447 

Reconveyance.  A  condition  on  an  absolute  sale 
to  reconvey  upon  certain  terms,  must  be  strictly 
edinpnedmtn     ...       -       -      iii.  312 

Record.    Instruments  of  record  not  avoidable  by 

non  compoif  8tc.  -----      iv.      4 

Recovery.  Had  against  one  ioint-tenant,  i&  a  sever- 
ance, thoogh  he  die  before  execution        -  iii.  467 

Of  the  natm-e  and  diffisrent  kifids  of  commoflt  i*^- 
coveries  -  -        -        -        -       iv.  504, 509 

Who  may  n^er  a  common  reeovity    •*        •*      iVt  513 

All  persons  ea|)able  of  exe^ntiug  a  eotniMtt-laW 
conveyance  in  paii        -        .        -        -        ^    ib. 

Aa  to  iofanta  tviferriig  a  recovery     -        *     iv.  514 

Infant  trustee  may  suffer  a  recovery,  under  7  Anhe, 
C4 19   -        •        -        -        -        -        -        *    *b. 

As  to  fecovery  by  idiots,  lunatics,  and  non-sanes    ib. 

Feme  eerf  ert  may  duffer  a  recoveiy,  and  h  ex- 
amined ttaemupof^  aa  trpenti  ar  ^De  -       -     iv.  516 

Of  peraom  attofated  Mflbriag  fe«yt«rie§    «     ^^<  517 
Jtilkn  dSiMXiM  ftifm  nv^titig  ^  n^^      -       -    ib. 

But  may  make  a  good  tenant  to  pracipe  before 
€KLtt  feutid  *        ^       -        -        -        -    ib. 

T%e  kfng  cannot  suffer  aconunon  recovery       iv*  518 

Wottien  seised  jtire  mariti,  disabled  by  1 1  Uea.  7. 
c.  20,  from  suffering  recoveries       -        -        -    ib. 
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The  act  does  not  extend  to  copyholds        -     iv.  510 

The  same  law,  by  32  Hen.  8,  c.  28,  in  respect  to 
recovery  or  feoffment  by  husband  seised  jure 
uxoris  -        -        -        -        -        iv-  520, 532 

By  33  Hen.  8y.  c.31,  and  14  Eliz.  c.  8,  recovery 
cannot  be  suffered  by  tenant  for  life  without  the 
assent  of  those  in  remainder,  such  recover!^ 
being  void    -        -        -        -        -        -      i v.  521 

Of  34  &  35  Hen.  8,  c.  20,  respecting  recove- 
rieS|  &c.  by  tenants  in  tail,  when  the  remainder 
is  in  the  crowii      -'-*-'.        -      iy.  522 

Such  recoveries  void     ^-.-.-.-        -ib. 

Recovery  cannot  be  suffered  by  ecclesiastical  or 
spiritual  persons    -       -        -        -      iv.  522,530 
And  see  Pr4tcipe. 

Cestui  que  trust  in  tail  may  suffer  a  recovery 
where  he  could,  if  he  had  the  legal  estate     iv.  525, 

556 
Of  what  things  a  common  recovery  may  be  suffirea 

iv.  323 

Of  all  thines  for  which  a  writ  of  covenant  or  writ 
"  of  entry  lies  ------    ib. 

Of  an  advowson  appendant,  but  nol  in  gross  -    ib. 

Of  tythes  and  other  spiritnal  profits  -        -  -    ib. 

Of  a  reQt  de  novo^ix  annual  pension  -        *  *  -    ib. 

So  of  a  rent-charge  -        -        -        -        -  iv.  524 

But  not  of  a  personal  annuity  -        •  -      .  -    ib. 

Cannot  be  suffered  of  a  fishery,  common  of  pas- 
ture in  estovers,  services,  quarry,  mines, 
market         -------    ib. 

No  recovery  can  be  had  of  copyholds  at  commori" 
law      ---.-..-ib. 

But  generally  it  may  be  suffered  by  custom,  by 
foneiture  to  the  lord,  and  re-grant  -        -        -    ib. 

And  where  there  is  no  custom,  by  surrender  to 
tenant  to pracipe,  and  plaint,  in  nature  of  entry, 
in  the  post   -        -        -        -        -        -        -    ib. 

Recovery  may  be  suffered  in  C.  P.  of  costomary 
freeholds      ------     iv.  525 

Recovery  of  lands  in  ancient  demesne,  good,  till 
reversed  by  deceit        -        -        -        -        -    ib. 

«  t 
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May  be  had  of  trust  as  well  as  legal  estates    iv.  525, 

556 
By  what  description  a  recovery  may  be  had  of 
things  -        -        -'        -        .        -      iv.  525 

Any  description  is  sufficient  to  identify  the  lands, 
&c.  now  held  to  be  sufficient         -        -        -     ib. 

Of  a  manor,  good,  though  only  sucli  by  repu- 
tation -------     iv.'  527 

In  what  courts  a  recovery  may  be  suffered   -     iv.  528 

Regularly  only  in  the  courts  at  Westminster      -    ib. 

But  may  by  custom  in  the  court  of  hustings  •in 
London,  of  lands  within  the  precinct      -        -    ib. 

So  in  the  port  moot  of  Chester  -        -        -        -    ib. 

So  of  the  counties  palatine  of  Durham  and 
Lancaster    -------    ib. 

So  in  the  great  sessions  of  Wales       -        -        -    ib. 

So  in  courts  of  ancient  demesne,and  courts  baron     ib. 

Of  the  mode  of  suffering  a  recovery    -        -      iv.  529 

Of  the  original  writ  -        -        -        -        -    ib. 

See  Entry. 

Of  the  tenant  to  the  pracipe     -        -        -        -    ib. 
See  Pracipe.         -         • 

Of  the  vouchers       -----      iv.  537 
See  Vouchers. 

Of  the  judgment      -        -        -        -        -      iv.  543 
See  Judgment* 

Of  the  execution      -        -        -        *        -     iv.  546 
See  Execution. 

Recovery  valid,  after  twenty  years,  in  favour  of 
purchasers,  though  not  enrolled,  if  deed  ofpra^ 
cipe  or  uses  appear,  and  the  parties  had  power 
to  suffer  it  -        -        -        -        -        -   .  iv.  547 

Of  the  operation  of  a  recovery  in  passitig  estates 
and  interests         -        -        -        -        -        -    ib. 

Common  recovery  by  tenant  in  tail  bars  the 
issue  and  all  remainder  over,  whether  in  esse  or 
contingent  -        -        -        -    *   -        -        -    ib. 

And  all  charges,  fcc.  made  by  those  in  remainder 
or  reversion        -       -        - .       -    .    -  .     -    ib. 

But  it  lets  in  judgments  and  other  incambrimces 
of  the  tenant  in  tail  himself  -         -    iv.  547--561 
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Operates  as  an  estoppel  to  all  parties  to  it        iv.  550 

But  does  not  bar  incumbrances  created  by  the 
'  dooor  prioK  to  the  intail       -        *        »      it.  549 

Bars  all  contingent  remainders,  8ce.  -        iir*  551, 55s 

Except  tevarsions  in  the  crown  -        *      it.  549 

Bars  conditions  and  all  other  restraints  upon  alien- 
ation which  t^nd  to  a  perpetuity  iv.  554  555 

Will  not  bar  an  exeeutory  devise,  nnieM  the 
devisee  comes  in  as  vouchee         -       -       *    ib. 

Nor  other  contingent  executpry  estates      -     iv.  555 

By  tenant  in  tail,  bars  all  collateral  conditions, 
8lc.  expectant  upon  the  intail         -        -        -    ib. 

Destroys  a  condition  to  take  the  surname  of  the 
devisor        -        -        -        -        -        -        -    ib. 

Bars  a  wife  of  her  dower  or  jointure  if  she  joins 
in  it  -  •        - .       .        -        .        -     iv.  556 

Bars  trust  or  equitable,  as  well  as  legal  estates  -    ib. 

But  such  equitable  recovery  bars  only  equitable 

and  not  fego/ remainders        ^        •        -     i^- 557 
Bars  a  right  to  a  writ  of  error   -        -        -        *    ib. 

Bars  powers,  whether  appendant  or  in  gross, 
if  sufTered  of  the  land  to  which  the  power 
relates  ------     iv.  558 

But  not  powers  collateral  to  the  laud         -        -    ib. 

Bars  terms  for  years,  if  subsequent  t«  the  intail, 
but  not  if  precedent    -  -        -        -        -.   ib. 

Works  a  forfeiture,  if  suffered  by  tenant  far  life 
without  those  in  remainder  or  reversion  -      iv*^  559 

Unless  where  he  has  himself  the  semciader  in  tail, 
or  th^  estate  be  copyhold       -        ^        -     iv.  5^0 

B^q^v^jy  will  in  sooae  ca^ei  ul^/m  tbewajneof 
im^enfi,  wh^lbur  of  fr«^pl4«  qi:cppyibold».     -    ib. 

Recovery  wHl  generally  operate  at  a  ivMioation 
oi  a^davm  pr^viquriy  oHide  ^        ^        *     iv.  561 

But  this  operation  is  controlled  by  she  iatOBtof 
ibe  re^wery       -       -       - ,     -       -       •    ib. 

^gQQiV^ry  ««0eim}  of  cppy^Ub  in*  ibft  Mug's 
courx  converts  them  into  frank  fe^        *        -    ib. 
See  Qofifholdf. 

Rbctoby.     May  be-  granted    from  one  iMn .  to 

mother  if  the  ohttrfh  voU     «       -       -     iv.*  179 

lot  if  full  of  an  incumbent       i-        -        -    ib. 
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Recumvcy«  wha;;  and  when  it  iDci^rs  t\n&  SosfeiWktt 

of  a  preii^nMUoa  tp  an  advovsop  ?        ^       i.  109 

KspEifPTiON.     Tliena^ure  mad  fitopertie$  of  an  equity 

<lfredemptifin        -        -       •        -        -     iii^  346 

lacideot  to  a  mortgage  estate  -        -r        -        -    ib. 

Not  silked  to  be  clpgged  Of  restrained  by  005 
bye-agreement     ------    ib. 

Not  prevented  by  siib^eqoenjt  agreemei^t  between 
assignee  of  a  mortgage  and  creditors  of  iQort- 
gagor -        -     iii.  302 

But  right  of  redemption  cannot  beset  up  after  an 
absolute  conveyance  executed       -        -      iii.  303 

piflerence  between  a  mortgage  with  power  of 
redemption,  and  an  absolute  sale  with  power  of 
pre-emption  in  the  borrower  -        -        -    ib. 

Release  of  equity  of  redemption,  with  a  collateral 
condition  toreconvey  on  payment  of  purchase- 
money,  tj^e  coJ)4itioQ  mAist  be  atrictjy  qpipplie4 
with     --•*---     iii.  312 

Will  descend,  may  be  gianted,  devised,  intailed, 
^ajid  suchintail  barrable  b^  c^oipoa  recpyery, iU»  467 
And  see  Assets.    Equity.    Mortgqg^. 

Tq  whom  mortgage-money  is  4o  be  paid  on  fv4cm/>- 
tion     - iii.  347 

Mortgage-money  in  all  case^  to  t^e  p^d  tq  the 
personal  representatives  of  the  mortgagee      -    ib. 

ynless  otherwise  directed  by  the  mprtgagee       -    ib. 

And  in  default  of  red^ipptioq,  th^  |aff4  wil).Q)so 
belong  to  them,  and  not  to  tbie  heir       -     iii.  350 

IVitkin  what  time  redemption  will  b/! pft^itfff^,  iii.  352 

MwJg^g?*  noj  being  within  %\\^  sWut^  pf  limita^ 
tions,  redemption  permitted  wi^i^  any  rc^aipn- 

able  ^me     -------    ib. 

•  * 

But  right  of  redemptipn^^'ni'i^^ri^^lV;  pr^apaed  to 
be  relinquished  after  forfeiture,  ana  twenty 

yean  ponessioB  by  nongagee      -        •        •    ib. 

Time  do  bar  whaie  mortgf^ee  aaknowkdees  the 
mortgage  to  be<as  a  pledge  only    ->        -*     iii.  353 

Nojr  «hil|f|t  mortgager  continnflf  in  fompmiMp  iiif  354 

Nor  in  Welch  mortgages         --.';*-    ib. 

Ilor  ia  ooBTiCyaDcea  in  the  natusa  oi  ooadttioDal 
purchases     -------    ib. 
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Mortgagor  deprived  of  his  equity  of  redemptioii 
(4  &  5  W.  &  M.  c.  i6)  if  guilty  of  fraud  in 
concealing  prior  incumbrances        -        -     iii.  354 

Unless  he  pay  off  the  same  within  six  months 
*  after  notice  ------    ib. 

Upon  what  terms  redemption  will  be  permitted ,  iii.  356 

Not  allowed  without  full  justice  done  to  the  mort- 
gagee by  payment  of  principal,  interest,  and 
costs   -------      iii.  357 

And  in  such  case  will  decree  redemption  even 
before  the  day  named  in  the  proviso        -        -    ib. 

If  a  further  sum  be  borrowed  on  the  same  secu- 
rity, the  mortgagor  not  permitted  to  redeem  till 
that  as  well  as  tlie  original  mortgage  is  paid    -  ^  ib. 

Unless  the  further  sum  be  lent  on  a  collateral 
account       --.-.-,    ib. 

And  if  mortgagee  has  two  securities  for  different 
debts,  and  one  prove  insufficient,  he- shall  not 
redeem  the  other  alone  -        -        -        -    ib. 

Devisee  of  the  equity  of  redemption  must  pay 
debt  due  upon  bond,  as  weii  as  that  upon  mort- 
gage     iii.  359 

And  whether  the  bond  debt  be  coeval  with  the 
mortgage,  prior  or  subsequent        •        -        -    ib. 

But  otherwise  of  a  purchaser  for  a  valuable  consi- 
deration! who  shall  be  permitted  to  redeem  upon 
paying  off  the  mortgage  only         -        -»     iii,  363 

And  same  of  creditors  under  a  trust  deed  for  pay- 
ment of  debts       ------    ib. 

Of  priority  of  incumbrances  as  affecting  the  equity 
of  redemption       -----     iih  364 

The  first  incumbrancer  who  has  the  legal  estate, 
has  the  prior  right  to  redeem         -        -        •    ib. 

Unless  guilty  of  fraud  towards  subdequent  ones,  iii.  365 

The  rule  extends  to  equitable  as  welt  as  legal  in- 
cumbrances -        *        -        -      ^  -        -    ib. 

A  subsequent  equitable  incumbla&ce  gains  pri- 
ority  by  purchasing  in  a  prior  legal  interest    "    ib. 

Unless  where  one  of  tlie  parties  has  more  equity 
to  call  for  the  legal  estate  than  others     -     iii.  367 
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f)fe<f  rf  what  fund  mortgagen  art  to  He  redeemed^  iii,  386 

Mortgages  to  be  redeemed  oat  of  thai  fund  'wlfich 
received  the  benefity  t.  e.  the  personal  estate   -    ib. 

Vnles's  it  be'expressly  charged  by  the  testator  upon 
the  real  estate,  or  the  personal  be  expressly 
exempted     -------    Jfe, 

Or  the  real  estates  are  directed  to  be  sold  for 
payment  of  debts  •        -        -        -        -    ib« 

Or  where  the  personalty  is  thereby  rendered  insuf- 
ficient to  pay  simple  contract  d'editors  and 
Seneral  legatees,  and  the  realty  not  specifically 
evised        -        *•        -        -        -     .   -        -    ib. 

Widow's  customary  part  of  York,  and  orphanage 
part  of  London,  equally  liable  with  other  per- 
sonalty -     -  -      -        *        -        -        -     iii.  387 

Same  rule  holds  with  regard  to  Welch  as  to 
other  Diortgages  -        -        -        ^        -        -    ib. 

And  although  the  mortgaged  estates  be  devised 
^*  subject  to  the  incumbrances  thereon,''  yet 
the  personalty  (unless  expressly  exempt)  will 
be  liable  to  exonerate  them   -        -      lii.  387,  394 

But  if  the  devised  lands  be  expressly  exempt  from 
the.  mortgage  upon  them,  and  the  personal 
estate  be  insufficient  to  exonerate  them,  the 
mprtgase  shall  be  redeemed  by  the  heir  out  of 
the  lands  he  takes  by  descent         «        -        -    ib. 

If  an'estate  be  purchiRsed  subject  to  a  mortgage, 
the  personal  estate  of  the  purchaser  is  not  Irable 
to  be  applied  in  exoneration  of  it   -        «     iii.  397 

Nor  in  other  cases  where  the  mortG;age  is  not  the 
proper  debt  of  the  owner  of  the  land      -        -    ib. 

.   Afld  although  the  purchaser  mortgage  hts  own-es- 
tateas  a  further  security,  it  will  make  no  difference,  ib« 

For  want  of  redemption  by  the  mortgagor  the 
lands  will  belong  to  the  executors  or  admini- 
strators of  the  mortgagee      -        -        -      iii.  350 

Unless  the  mortgagee  indicate  an  intention  that  the 
mortgage  shait  be  considered  as  redl  estate,  iii.  351 

Rbddendum.    See  Reiervation, 

Re-entry.    See  Entry. 

Reeve.   His  History  of  the  English  Law  commended,  xv. 

Registry.  Registering  deeds  does  not  protect  against 
prior  conveyances  not  registered,  if  there  was 
notice  of  such  prior  incumbrance*  -  iv.    70 

▼all.  V.  R  R 
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ApppiotmeatB  under  powersi  if  of  lands  in  a  re- 
gister county,  should  be  registered  -     iv.  360 

R^steritig  deeds  gives  them  no  further  opera- 
tion than  they  had  before      -        -        -     lit.  383 

Registry  of  puisne  mortgage  not  constructive 
notice  to  an  eigni  mortgage  advancing  a  further 
sum    -.---.---ib. 

But  registry  seems  to  be  notice  of  the  incum- 
brance to  one  who  for  the  first  time  advances 
his  money  ------     iii,  334 

Registering  a  subsequent  conveyance  will  not 
give  it  priority  to  a  prior  conveyance  not  re- 
gistered, if  such  subsequent  grantee  had  actual 
notice  of  such  prior  conveyance  at  the  time  of 
advancing  his  money    -        -        -        -     iii.  387 

The  registry  of  mesne  incumbrances  does  not 
seem  to  prevent  a  puisne  incumbrancer  from 
gaining  a  priority  in  equity  by  purdiasing  in 
uie  eigni  incumbrance  •        -        ^        7        -    ib. 

Relation.    Nearest  of  the  name  is  a  good  descrip* 

tion  of  a  devisee  -        -        -        -        -  ▼•  34, 36 

May  be  applied  to  persons  not  actually  nearest, 
if  pointea  out  by  testator       -        -        -      v.    36 

Is  not  applicable  to  a  wife         -        -        -        -    ib. 

Whether  it  applies  to  a  relation  that  has  changed 
the  name      «-----        -ib. 

Release.    Definition  and  nature  of  release     -     iv.  204 

Distinction  between  release  in  deed  and  in  law  -    ib* 

The  operative  words  in  a  release       -        -       -    ib. 

A  thing  must  be  released  the  same  way  it  was 
created         -        -        -        •        -        -     iv.  205 

A  release  of  right  in  chattels,  cannot  be  without 
a  deed  -        -        •        -        .        -        -    ib. 

Of  an  express  release       -        -        -        -       .    ib. 

The  different  sorts  of  releases,  with  respect  to  their 
operation     -        -        -        .        -        -     iv.  207 

Releaseybr  jMissif^  an  es^o/e      -        •        -        -    ib. 

A  privity  of  an  estate  necessary  between  the  re- 
leasor and  releasee  to  make  this  release  operate    ib. 

Of  a  release  by  mitter  It  droit,  or  passing  a  right    ib. 

To  whom  it  may  be  made         -        «        .        -    ib. 

. '  Qf  releases  enuring  by  way  of  enlargement  -     iv.  209 


BRLEASE. — RBMAINDER.  6tU 

A  previouB  posaeasiQa  or  vested  interest  io  the 
releasee  necessary  to  give  effect  to  this  species 
of  release     ------     iv.  209 

Of  a  release  by  way  of  exiingmshmetU        -     i  v.  a  1 3 

Release  enuring  as  an  entry  and  feoffment  -     iv.  215 

What  persons  are  capable  of  making  a  release      «    ib. 

Releases  by  executors  and  administrators   -     iv.  216 

What  uUeresis  mmf  be  the  subjeei  of  a  release  -  iv.  218 

A  bare  authority  cannot  be  released  -        -       -    ib. 

A  surety  of  the  peace  cannot  be  released    -     iv.  220 

Haw  a  release  shall  be  construed     '    -        -     iv.  221 

Where  releases  require  words  of  inheritance,  iv.  222 

The  word  heirs  not  requisite  in  releases  that  enure 
by  vray  of  mitier  le  estate       -        -        -        *    ib. 

What  passes  by  a  release  of  all  demands    -     iv.  223 

Will  not  discharge  payment  of  debt  not  due  at 
the  time       -        -        -        -        -        -     i v.  224 

Nor  a  covenant  not  broken  at  the  time      -        -    ib. 

Release  of  all  actions         -        -        -        -     iv.  226 

To  whom  a  release  shall  enure  -        •        •     iv.  228 

Remaini>br.  Never  construed  to  be  contingent  where 

it  can  be  taken  as  vested       *        *        -      iL    85 

No  curtesy  of  -        -----      ii.  191 

Remainders  and  reversions  of  copyliolds  not  sub- 
ject to  forfeiture  -        -        -        -        -     iii.  199 

Cannot  be  conveyed  by  feoffment      -      iv.  142,  14 j 

Of  a  freehold  cannot  be  granted  infuturo  -     iv.  159 

Distinction  between  estates  in  possession,  remain* 
der,  and  reversion         .        -        .        •     iii.  4^0 

An  estate  in  remainder  is  to  take  effect  after 
another  estate  is  determined  -        -        -        -    ib. 

Cannot  be  reserved  after  the  grant  of  an  estate  in 
fee-simple    •--...     iii.  491 

Remainders  are  either  vested  or  contingent        -    ib. 

A  vested  or  executed  remainder  is  where  the 
estate  is  indefeasibly  fixed  to  remain  to  a  per- 
son uncertain  after  the  determination  of  the 
particular  estate  -        •        -        •        -     iii.  493 

A  contingent  or  executory  remainder  is  when  the 
estate  is  limited  to  take  effect  to  an  uncertain 
perlon,  or  an  uncertain  evenly  who  may  not  be 
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in  being,  or  whidh  may  not  have  happened 
when  the  particular  estate  determines    -     iii.  493 

€l^ufe499 

Or  where  the  reinainder^man  is  not  capable  of 
taking  the  estate,  supposing  the  particular 
estate  immediately  to  determme,  ana  it  is  un- 
certain whether  he  ever  will  be  capable  during 
the  continuance  of  the  particular  estate        in.  493 

What  necessary  to  constitute  a  good  remainder    ib. 

Requisite  that  there  should-be  a  particular  estate 
to  precede  it  and  continue  tilt  the  remainder 
takes  effect  -----..    ib. 

< 

The  estate  in  remainder  miist  pass  from  the 
grantor  at  the  same  time  as  the  particular 
estate  -------     iii.  4^ 

The  remainder  must  vest  in  the' grantee  during 
the  existence  of  the  particular  estate,  or  eo  in- 
stanii  that  it  determines         -        -        -     iii.  4^6 

Contingent  remainders  may  be  void  on  account  of 
uncertainty  in  the  person  to  take,  iii.  497,  499,  n.(i) 

Or  on  account  of  the  event  upon  which  it  is  to 
.  take  effect  being  uncertain     -        -        -     iii.  499 

Contingent  remainders  of  freehold  cannot  be 
limited  on  any  estate  less  than  a  freehold     iii.  500 

How  contingent  remainders  may  be  destroyed   -    ib. 

By  destroying  (he  particular  estate  before  the 
remainder  becomes  vested      -        -        -   .     -    ib. 

Hence  the  invention  of  trustees  to  preserve,  &c. 
in  marriage  settlements  -        -        -        -    ib. 

'  May  be  barred  by  way  of  estoppel  by  matter  of 
record,  as  fine  or  recovery     -        -        -     iii.  501 
See  JPtite.   'Recovery* 

Of  cr69s  remainders  -        -        -        -        *        -    ib. 

These  are 'where  lands  are  given'  in  undivided 
'  shares  to  two  or  more  for  particular  estates,  so 
that  on  the  determination  of  any  such  estates, 
the  shares  remain  over  to  the  oth^r  grantees, 
and  the  reversioner.  See.  is  not  let  in  till  all  the 
particular  estates  have  determined  -      '  -    ib. 

Cross  remainders  can  be  raised  in  deeds  by  express 
words  only  -.       -.       -        •        -        •        -    ib. 

But  may  in  a  will  by  implication       -        -        -    ib.        j 

'  In  limitation  of  cross-remainders  the  dause  by 
which  they  are  created  should  not  require  that 
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the  partj  tlJcing  under  thiem  should  be  ahve.  at 
the  time  of  the  decease  of  the  other       -     iii.  6oa 

Should  be  flo  expressed  as  to  pass  not  only  the 
original  share  of'the  party  bat  the  accruing 
shares-        -        -        -        -        -        -     iii.  503 

Of  the  descent  of  an  estate  in  remainder^  and  how 
it  differs  from  an  estate  in  possession      -       v.  353 
And  see  Descent. 

Limitation  to  one  for  life,  remainder  to  his  right 
heirs,  the  remainder  is  vested  in  the  tenant  for 
life      -,.-.-.--    jb. 

Remainder  may  be  the  subject  of  a  bargain  and 
sale     -------      iv,  360 

Fines  may  be  levied  of  remainders     -       iv.  443,  459 

But  remainders  over  not  barred  by  fine  levied  by 
tenant  in  tail,  unless  such  remainder  is  in  him- 
self    .--        -        -        -        -         -ib. 

May  be  transmitted  by  descent  .        -       v«  299 

Distinction  where  the  remainder  is  contingent    -    ib. 

What  seisin  of  remainders,  he.  requisite  to  trans- 
mission by  descent        -        - .       -        v.  300, 304 

How  such  seisin  to  be  acquired  -        -       v,  305 

A  grant  for  life  or  other  act  of  ownership  over  an 
estiate  in  remainder  or  reversion  is  equivalent 
to  an  actual  seisin  -       '  -        -        -       v.  354 

Of  the  descent  of  remainders,  reversions,  Sec.  ex- 
pectant on  an  estate  of  freehold     -        -       v.  353 

Such  remainders,  8cc.  descend  to  the  heirs  of  him 
who  first  exercised  such  an  act  of  ownership 
over  them  as  to  amount  to  a  seisin ;  till  then^ 
they  descend  to  the  heir  of  the  original  donor 

.    or  settlor v.  354, 358 

And  not  to  the  heir  of  the  person  who  last  took 
the  remainder,  tic.  by  descent,  but  who  did  not     ^ 
exercise  any  such  act  of  ownershp  -  ^^^    -    ib. 

Such  remainder  or  reversion  being  subject  to  the 
debts,  &c.  o^  a  mesne  remainder-man  or  rever- 
sioner  -        -        --        -        .-v.  355 

If  judgment  be  had  in  the  life-time  of  the  debtor 
(or  mesne  remainder-man);  or  he  exercise  such 
act  of  ownership  over  the  estate  as  is  equiva- 
Icfnt  with  a  seisin,  the  person  taking  by  de- 
.  scent  from  him  will  be  chargeable,,but  otherwise 
not     -        -        -----       '-        .*        V.  356 
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May  be  devised  within  31  and  34  Hen.  8.         y.    55 
See  DetAu. 

"  Remise,  Release,  and  quit  claim,"  the  nsnal 

but  not  essential  words  of  a  release        -       iv.    72 

Remittee,  always  takes  place  where  a  later  de- 
feasible, and  a  former  indefeasible  title  concnr 
in  the  same  person        -        -        -        -       ii*  233 

Wife  remitted  who  has  an  old  title  before  marriage 
and  takes  a  jointure  of  same  lands  -        -    ib. 

Remitter  to  the  principal  is  remitter  to  the  aocc^ 
sary,  but  ^  cofiverjo       -        -        -        -       ii.    ib. 

Renew  A  l.    Tenant-right  of  renewal  of  leases  reco^ 

oized  by  courts  of  equity      -        -        -       li.  472 

Renewals  procured  by  strangers  by  unfair  means 
will  be  decreed  to  be  in  trust  for  the  old  tenant 
or  his  representatives    -    -----     -        -    ib. 

So  when  obtained  by  persons  possessing  a  partial 
interest  only,  as  tenants  for  life,  mortgagees, 
trustees,  executors,  or  the  like,  will  be  a  trust 
for  the  reversioner,  mortgagor,  cetiui  que  trusty 
8cc. ib,  474 

The  construction  of  covenants  for  renewal  -  477 

Sucb  covenants  to  be  expounded  according  to  the 
intentof  the  parties        -        -        -        -       -    ib. 

Covenant  to  renew  under  the  ''  same  rents  and 
covenants"  does  not  require  a  covenant  for  re- 
newal to  be  inserted  in  the  renewed  lease        -    ib. 

The  Court  will  not  regard  the  literal  import,  but 
the  spirit  and  intent  of  covenant  of  renewal,  ii.  484 

If  right  of  renewal  be  not  claimed  when  it  ought 
to  be  exercised,  it  will  be  considered  as  reun* 
quished        ------      ii.  485 

But  equity  is  disposed  to  give  relief  if  the  neglect 
can  be  satisfactorily  accounted  for,  and  com- 
pensation may  be  made        -        -        -       ii.    ib. 

At  whose  expense  renewals  are  to  be  made       ii.  486 

If  mortgagee  renew  leases,  expense  will  be  added 
to  the  principal  of  the  mortgage,  and  cany 
interest       -------    ib. 

Expense  of  renewing  leases  in  settlements  to  be 
borne  by  the  ce»tm  que  trusis  Qccprding  to 
their  interests       .        -        .        -        -      ii.  487 
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The  old  rule  of  making  tenaDt  for  life  pa^  one* 
third,  and  the  remainder-man  the  rest,  is  sub- 
sequent to  qualification         -        -        -      ii.  487, 

Annuitants  not  bound  to  contribute  to  expense  of 
renewals      -----        -        -    ib. 

How  renewals  to  be  made        -        -        -      ii.  488 

Surrender  of  underleases  not  necessary,  since 
4  Geo.  2,  c  28,  to  the  renewal  of  an  original 
lease   --------    ib. 

Rent.    Of  the  several  sorts  of  rents        -        -       i*  318 

The  nature  of  retU^service,  and  yvhy  incident  to 
the  reversion        -        -        -        -        i*  318,  321 

Of  a  reii^-cAarge      -----        1.332 

'  Rent  given  for  eouality  of  partition,   is  rent- 
charge,  without  distress  being  reserved  -        i*  323 

So  is  rent-grant  for  exchange,  or  in  lieu  of  dower 

i-  323>  324 
The  natnre  of  a  rent-seck  -        -        -        i.  321,  324 

How  this  differs  from  rent-service  and  rent-charge 

i-  323*  324 
Rent  is  always  seek,  unless  the  remedy  is  comr 
mensurate  with  the  rent       -        •        -        i.  324 

Out  of  what  things  a  rent  may  issue  -        -        i*  325 

Cannot,  generally  speaking,  issue  out  of  things 
.   of  an  incorporeal  nature        -        -        -        -    ib. 

Exception  in  respect  of  reversions    -        •        i.  327 

But  reservation  in  lease  for  years  of  incorporeal 
hereditaments  binds  the  lessee  by  way  ot  con- 
tract -------1.  328 

But  not  in  a  lease  for  life         -        - .       -        -    ib. 

Further  exception  in  the  case  of  the  king  -        -    ib. 

Unless  where  the  lands  are  in  the  hands  of  an 
under-lessee  ------    ib. 

Or  be  extended  oa  an  el^t  or  sequestration      -    ib. 

How  a  rent  must  be  reserved     -        -        -        i.  329 

Original  grant  of  a  rent  may  be  in  future,  i.  329,  n.  (1 ) 

But  rent  in  esse  cannot  be  made  to  commence 
after  another's  death     -----    ib. 

Rent  may  be  limited  like  corporeal  hereditaments 

i-  330 
Difference  between  intail  of  rent  and  of  land     i.  33^1 1 

How  rent  should  be  limited  in  strict  settlement 
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Upon  what  coMtganee  a  rent  mojf  be  reserved     i.  331 

Rent  service  can  only  be  reserved  upon  convey- 
ances that  pass'or  enlarge  an  estate        -        -    ib. 

As  upon  a  release  by  way  of  miter  le  estate       '    ib. 

But  not  on  a  deed  enuring  by  way  of  mitter  le 
droit i.  SM 

May  be  reserved  on  a  bargain  and  sale      -        -    ib. 

How  the  statute  27  Heu.  8.  c.  lo,  operates  to 
render  such  reservation  effectual    -        -        -    ib. 

No  rent'  reservable  upon  a  conveyance  which 
operates  by  way  of  extinguishment  as  a  sur- 
render, 8lc.  -------    ib. 

Unless  by  way  of  contract        -        -        *        -    ib. 

A  rent  catinotbe  reserved  on  a  fine  sur  conusance 
do  droit  come  ceo,  ifc,  or  other  fine  executed     -    ib. 

Unless  of  a  life  estate  only       -        -        -        i.  335 

Whether  a  rent-seck  can  be  reserved  qb  a  deed 
poll i.  338 

How  a  rent  is  to  be  reserved      -        -        -        i.  329 

By  what  words  a  rent-service  may  be  reserved      u  335 

Must  be  bywords  implying  a  retribution  -        -    ib. 

Words  of  proviso  or  covenant  in  an  indenture 
will  have  this  eflfeet      -        -        -        -        i,  336 

Of  the  reservation  of  several  rents  by  the  same 
deed   -        ------        J.  ^5 

In  what  cases  the  reservation  of  rent  will  be 
several,  and  in  what  entire    -        -        -        -    ib. 

The  difference  between  reserving  an  entire  rent 
for  several  thin^Si  and  apportioning  the  rent 
to  the  severar things  demised     '    -        -        -    ib- 

In  what  cases  several  reservations  maybe  effected 
by  operation  of  law      -        -        -        -        i.  338 

What  will  amount  to  a  grant  of  rent-charge      -    ib. 

Any  mode  of  charging  lands  with  the  payment 
of  an  annual  sum  will  amount  to  rent-charge,  i.  339 

Grant  of  power  to  distrain'  on  certain  lands  for 
such  a  sum,  is  a  grant  of  rent-charge       -        -    ib. 

Unless  the  rent  be  previously  made  payable  out 
of  other  lands       ------    ib. 

Grant  of  a  rent  of  twenty  shillings  by  tenants  in 
common  out  of  "  their  lands,  is  a  grant  of 
forty  shillings       -----       i.  341 
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So  grabt  by  a  person  of  twenty  shillings  to  issue 
out  of  every  acre  of  his  land  «        *       i.  342 

The  effect  of  reservation  of  rent  on  a  certain  feast 
day,  or  within  so  many  days  after    -       i.  345,  358 

Such  rent,  on  death  of  lessee  before  the  days,  ap- 
portionable,  by  1 1  Geo.  2,  c.  19     -        i.  346,  388 

7b  whom  rent  may  he  reserved^  and  to  whom  it  will 
be  payable  on  the  death  of  the  lessor        -        i.  348 

Rent  must  be  payable  to  the  grantor,  &c.  or  his 
heirs,  or  those  in  reversion  or  remainder,  and 
not  to  a  stranger        -        .        -         i.  348,  n.  (1) 

To  whom  the  rent  will  belong  on  the  decease  of 
the  lessor  -        -        -        -        -        -   i.  350, 358 

Will  belong  to  the  person  entitled  to  the  rever- 
sion         i.  350,  356 

The  effect  of  a  reservation  of  rent  to  the  executors 
of  the  lessor         -----        i.  351 

How  rent  reserved  to  one  of  two  or  more  joint' 
tenants  will  enure         -        -        -        -        •    ib. 

* 

In  what  cases  rent  will  cease  on  the  death  of  the 
lessor i.  351,  353,  355 

In  what  it  will  continue  to  the  heir    -        i.  355,  356 

To  what  heirs  such  rent  will  belong  in  case  of  an 
intail  -        -        -        -        -        -         i.  356, 361 

See  Reservation. 

To  whom  rent  payable,  on  lease  made  by  tenant 
for  life-        .        -        -        -        •        -      i,  360 

To  whom,  on  leases  made  by  tenant  in  tail  after 
possibility — ^Tenant  for  years  determinable  on 
lives    -------i.  361 

How  rent  may  be  lost  or  extinguished,  and  when  it 
may  be  apportionable     -        -        -        -       i.  362 

Rent-service  will  in  general  cease  in  toto,  or  oar- 
tiallvf  on  the  loss  of  the  whole  or  part  of  the 
land  foir  which  it  was  payable        -        -       i.  363 

So  if  its  value  be  decreased  by  loss  of  common 
right,  8w. i.  3^4 

Rent  reserved  to.  lessor  only,  or  to  his  '*  heirs  and 
assignees,"  will  cease  on  his  death,  and  not  go 
to  his  heirs  -        -        -        -        -        -       i.  353 

So  if  to  lessors  and  his  '^  heirs,''  if  made  by  tenant 
for  years      ---*.---    ib. 
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So  if  to  leMor,  hit  ^  execnton  and  adottoistnH 
ton/'  if  by  tenant  in  fee        -        -        -       i.  359 

Of  extingatsbment  of  rent  by  paramount  title,  L  364 

.  In  what  cases  it  will  be  extinguished  by  an  anion 
of  tenancy,  and  in  what  not  -         i.  3164,  ^fij,  369 

In  what  cases  it  shall  be  said  to  determine  -      i.  387 

A  difference  between  a  rent^ierviee  and  a  ratf- 
charge  in  respect  to  apporiioninent  and  exdn- 
goishment    -        -        •        -        -        -       i.  365 

In  what  cases  a  rent  charge  may  be  apportioned 
h  J  the  act  of  the  party  -        -        -        -       i.  371 

In  what  cases  rent  may  be  apportioned  by  die  act 
of  law,  or  the  act  of  God        -        -        -       i.  382 

Of  the  apportionment  by  the  act  of  law  .  -       i.  387 

Tenant  liable  to  the  payment  of  rent  notwith- 
standing the  destruction  of  the  thing  demised,  i.  383 

See  more  of  RentSi  under  heads  Demand; 
Distras;  Entry;  Tender. 

Rent-chabge.    See  Rent. 

Is  partible      ------        i.  479 

Issuinsr  out  of  several  acres  of  land,  is  extin- 
guisned  by  a  release  as  to  one  acre        -      iv.    99 

May  be  confeved  by  fine,  recovery,  lease,  release, 
bargun  ana  sale,  or  covenant  to  stand  seised, 
as  well  as  by  grant      ...         -      iv.  174 

Part  of  a  rent-charge  may  be  granted  over  to 
another       -..--.        -    ib. 

Rent-charge  granted  out  of  Ifuid  to  which  grantor 
has  no  title,  but  afterwards  purchases  the  land, 
the  land  not  chargeable  with  the  rent    -     iv.  175 

Rent-charge  not  grantable  over  during  any  sus- 
pension of  its  existence         -        -        -        -    ib. 

Rents  and  Pbofits  of  mortgaged  estates  cannot 
be  set  against  the  interest,  but  the  surplus  must 
be  accounted  for  by  the  mortgagee        -     iii.  318 

Even  though  it  be  a  Welch  mortgage        -        -    ib. 

In  what  cases  mortgagee  will  be  charged  only 
with  actual,  and  m  what  with  potential  rents 
and  profits  -        -        -        -        .        -      iii.  330 

Assignee  of  a  mortgage  not  accountable  for  rents 
and  profits  before  his  own  time     -        -      iii.  391 
See  Mortgage. 
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Rbpaihs.    Construction  of  covenants  in  leases  for 

repairing »▼.  i35 

RepOonanct.  Of  conditions  and  agreements  beine 

void  for  repugnancy     -        •        •        .     iii.  spo 

Republication  may  be  made  of  any  devise,  re- 
voked otherwise  than  by  being  obliterated  or 
destroyed    ------       v.  261 

How  affected  by  statute  of  frauds  and  perjuries 
(vide  Frauds  and  Perjuries,  statute  of,)  -  ib«  ei  seq. 

May  be  as  to  part  of  a  will  only        -        -       v.  275 

By  a  codicil,  executed  according  to  the  statute 
of  frauds,  will  not  render  effective  a  will  pre- 
viously made,  and  not  duly  executed      -        ••    ib. 

Supplies  a  defect  for  want  of  a  capacity  to  devise 
at  the  time  of  the  will  made  -        -^        -       ^*  ^75 

No  republication  in  equity  that  is  not  so  at  law       ib. 

Repubchasb.    See  Condition. 

< 

Resbbvation  of  rent;  how,  by  what  means,  and  to 

whom  it  is  to  be  made    -        -        -      i.  329,  348 
See  ReiU, 

Gefural  reservation  on  lease  by  tenant  for  life 
and  reversioner,  enures  according  to  their  in« 
tent i.  353 

Reservation  on  lease  by  tenant  in  special  tail  to 
him  and  his  heirs,  goes  to  the  special  heir      i.  356 

So  if  by  lessor  having  inheritance  ex  parte  matemd, 
it  will  go  to  such  heirs         -        -        -        i.  357 

Unless  the  reservation  be  by  feoffment      -        -    ib. 

Reservation  by  tenant  for  life,  with  power  to 
grant  leases,  goes  to  those  in  remainder  «•    ib. 

Rent  reserved  on  a  certain  day  will,  if  lessor  die 
before  twelve  o'clock  at  night  on  the  day,  go 
to  the  heir      ------    i.  3(So 

But  a  distinction  where  the  rent  is  not  incident 
to  the  reservation ;  for  rent  reserved  by  tenant 
for  life  will,  if  he  live  to  the  beginning  of  the 
day  of  payment,  go  to  the  executor       -       i.  361 

Rentpcbarge  granted  to  B.  for  life^  who  diea 
after  sun-set  on  the  day  of  payment^  goes  to 
his  executors        -----       i»  360 

And  now  the  same,  by  11  Geo.  2,  where  tenant 
for  life  dies  before  the  day  of  payment  -        i.  361 
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Like  law  in  respect  of  tenants  in  tail,,  tail  after 
possibility  of  issue,  and  tenant  for  years  deter- 
minable upon  lives       -        -        -        -        i.  3^1 

'.  Of  reservation  of  rent  by  tenant  in  tail,  under 
32  Hen.  8-  -        -        -        -         '}l  313, 350 

m 

How.  rent .  to .  be  reserved  in  leases  under  power 

ii..36o,  365,  366 

May.  in  such  leases  be  reserved  to  a  remainder- 
.  man  or  a  stranger  -----    ii.  367 

Rbsidencb.  Covenant  in  lease  for  lessee,  his  exe- 
cutors  and  administrators,  to  reside  upon  the 
premises  demised,  binds  an  assignee      -      iv.  132 

Rbbionation.    When  bonds  of  resignation  good, 

and  when  not      -----      iii,  478 
Vide  Conditions.  Simomf. 

Of  a  benefice,  cannot  be  made  upon  condition  -    ib. 

Respectively.  This  word  imports  a  disjunctiye, 
and  primd  fade  creates  a  tenancy  in  common 

111.  oso 

Restraint,  a  personal  disqualification  to  devise     v.    19 

What  shall  be  so  deemed      -        -        *        -    ib. 

Rbtersion*    Of  an  estate  in  reversion  -        -      iii.  507 

A  reversion  is  the  residue  of  an  estate  left  in  the 
grantor  to  commence  in  possession,  after  the 
determination  of  some  particular  estatfs  granted 
out  by  him  -------    ib. 

.  Can  be  created  only  by  operation  of  law    -        -    ib. 

The  meaning  of  the  word  in  leasing  powers       -    ib. 

No  dower  or  curtesy  of  reversion      -        -     iii.  356 

Reversions  and  remainders  of  copyholds  subject 
to  forfeiture        ---.--     iii.  igg 

Cani^ot  be  conveyed  by,  feQ0inent     -    ,   iv.  142,145 

.  Cannot  be  granted  infuiuro     >        -        -        -    ib. 

Reversions  and  remainders  vested,  may  be  con- 
veyed by  grant,  bargain,  and  sale,  covenant  to 
stand  seis^  on  fine,  but  not  by  recovery  or 
feofiinent    -        -        -        -        -        -        -    ib. 

Rent  reisiirvedona  particular  estate  is  incident 
<  to  the  reversion   -       -        -  >    -        »     iii.  508 

Persons  entitled  to  estates  in  reversion,  remain* 
der,  or  expectancy  upon  the  decease  of  another. 
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may,  (4  Anne,  c.  18)  by  application  to  Chan- 
cery, have  the  particular  tenants  *  prodoced  to 
the  court  or  lo  commissioners  once  a  year,  Jii.  509 
See  Mortgages 

How  the  descent  of,  differs  from  the  descent  pf 
an  estate  in  possession    -        -        -        «    v.  353 
See  Descent^ 

Fines  or  recoveiy  may  be  levied  or  suffered  of. 

See  Fine,  Recovery.  v.  448^  459 

A  reversion  or  remainder  in  copyholds  may  be 
the  subject  of  a  surrender      ...    iii.^  ^5 

May  be  devised  within  31  and  34  Hen.  8.         v.    55 
See  Devise, 

Revocation.    Of  uses,        -        -        -        -     iv.  388 
See  Power, 

Revocation  of  oses  may  be  by  implication  as  by 
limitation  of  other  uses  inconsistent  with  the 
former         -        -        -        -        -        -     iv.  390 

May  be  executed  by  several  instruments,  at 
several  times,  and  over  several  parcels  of  the 
estate  -------     iv.  394 

May  be  executed  conditionally  or  pro  ianto  as 
well  as  absolutely  -        -        -        -      iv,  395 

How  powers  of  revocation  are  construed   -      iv.  400 

So  as  to  answer  the  intent  of  the  parties  so.  fiur 
as  is  consistent  with  rules  of  law    -        -        -    ib. 

By  what  means  powers  of  revbcation  may  be  for- 
feited -        -        -        -        -        -      iv.  403 

Powers  of  revocation  may  be  extinguished  in 
part,  and  continue  for  the  residue  -        -      iv.  406 

0/ revocation  of  wills       -        -        -        -  v.  204 

May  be  express      -----  v.  205 

Or  by  implication    -----  v.  266 

By  a  subs^fient  will       -        -        -       -  v.  207 

By  codicil       -        -        -        -        -        -  v^  209 

By  acts  in  pais,  may  be  by  a  total  alteration  in  the 
circumstances,  of  the  devisor,  or  by  an  actual 
or  intended  alteration  in  the  estate  of  the 
devisor        ------       v.  213 

By  marriage'  -        -        •        -        -        -        -    ib. 

By  alteration  in  the  estate  of  the  devisor  -        -    ib. 

Cban^infi;  of  trustees,  where  the  estate  originally 
devised  is  a  trust,  is  not  an  alteration  efiecting 
a  revocation  of  a  will       -        -        -    v.  231,  235 
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Nor  is  t^ie  cegiui  fue  trusts  taking,  by  legal  oon- 
veyance,  the  legal  estate,  such  an  aJteratioo,  v.  S33 

ContrOf  of  turning  a  legal  estate  into  an  equita- 
.    ble  one    -        -        -        -        -        -    v.  233, 234 

A  subsequent  conveyance,  taking  effect  as  the 
completion  of  a  preceding  assurance,  is  no  re- 
vocation of  a  devise  made  after  the  first  and 
before  the  latter  instrument      •        -    v.  234, 236 

Of  revocation  by  an  intended  alteration  of  the 
estate  of  the  devisor ;  its  nature        -    v.  239,  243 

Depends  upon  the  intention  to  revoke       v.  240, 241 

Of  a  will,  may  be  by  mere  operation  of  law,  widi- 
out  any  act  of  the  party   -        -        -    v.  243,  244 

Mav'operate,  either  by  altering  the  quality  of 
the  estate  in  abridjging  the  interest  in,  or  dimi- 
nishing the  quantity  of  the  thing  devised      v.  249 

Striking  out  a  condition  annexed  to  a  devise  is 
an  instance  of  the  first  sort     ...     v.  250 

Leasing  the  lands  devised  is  an  instance  of  the 
second  sort  -        -        .        -        -        -        -    ib. 

So  devising  an  estate  tail  by  a  subsequent  devise,  a 
fee  having  been  devised  by  a  preceding  one    -   ib. 

Might  have  been  effected,  at  common  law,  by 
a  parol  declaration  that  part  of  the  thing 
devised  should  not  go  to  the  devisee,  and  now 
by    disposing   thereof   to  different  porposes 

V-  227,253 

Of  revocations  under  the  statute  of  frauds  and 
perjuries,  29  Car.  2,  c.3,  s.  6  -        -        -    v.  252 

How  revocations  to   be  signed  by  the  testatbr 

V.  259,  2fio 

ttlOHT.    No  curtesy  of  a  mere  right  or  title    -       ii-  189 

A  mere  right,  unaccompanied  by  a  present  inte- 
rest, cannot  at  law  be  tne  subject  of  a  rdease,  iv.  2t  1 

The  right  of  heirship  cannot  be  released  in  the 
father's  life-time  ---«.-    ib* 

But  if  accompanied  by  warranty,  it  bars  the  right 
where  it  accrues  -        -        -        -        -        -    ib. 

_  Release  of  right  to  land  by  a  creditor,  does  not 
prevent  his  having  judgment  and  execution 
afterwards    ------     iv.  222 

Release  of  a  right  for  a  time,  is  a  release  for  ever    ib. 
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River.  Dower  of  nafigation  of  -  -  -  1*1.231 
Robinson,  on  Gavelkind,  noticed  -  .  «  xzvi. 
RoLLB.  His  Abridgment  noticed    -        -        -  Ixix. 

Rolls.     Court-rolls  of  a  manor  not  records,  nor  work 

an  estoppel  -        .        -        .        .      iii.    g^ 

Error  in   entering  presentation^  8lc.  upon   the 
conrt-rolls,  shaU  be  amended         -        -        -    ik 

Sale.    Power  of,  j^iven  by  mortgagor  to  mortgagee 

to  sell  in  detect  of  payment,  good    -   iii.  309,  316 

Sailob.    The  wages  or  pay  of,  not  assignable  -     iv.  247 

Savings,    The  operation  and  construction  of  the 
several  savings  of  statute  4  Hen.  7,  c.  24,  re- 
lative to  fines       -----      iv.  492 
See  Fines, 

Savndbrs.    His '' Uses  and  Trusts '' noticed    -    xxxi. 

ScHBDUiiB.    Use  of  schedule  and  covenant  to  deliver 

goods  and  fixtures  in  lease  for  years      -      ii.  309 

Improper  to  make  a  schedule  of  fixtures,  8cc.  in 
a  lease        -        -        -        -        -        .        -    ib. 

Schedule  of  debts  make  a  purchaser  or  mortgagee 
advancing  money  for  the  payment  liable  to  see 
to  the  application  of  the  money    -        -      iii.  663 
Sec  IJebts. 

Sbaling,  requisite  to  the  validity  of  a  deed    -  iv.  67, 89 

But  not  alone  sufficient  without  a  delivery    iv.  91, 93 

Sealing  good  bv  a  stranger,  if  at  the  request  or 
subsequent  allowance  of  the  party  -      iv.    67 

Sealing  by  a  corporation  will  be  good,  though 
not  with  the  corporation  seal        «»        .        .    ib. 

Person  is  bound  by  the  deed  he  seals,  though  not 
made  a  party  by  name  -        -        -        -    ib. 

And  if  a  party  accept  a  grant,  8cc.  he  will  be  bound 
by  it,  though  he  omit  to  seal  it      -        -      iv.    91 

Of  a  deed,  should  be  before  the  delivcty  -     iv.    92 

Seisin.    See  Ccvenani  to  stand  seised.  Curtesy,  Descent. 
Dower.    Entry. 

**  Sevbbally.''  This  word  is  disjunctive,  and  im- 
ports a  tenancy  in  common  where  no  intent  to 
control  it     ------      ii.  448 
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Sbtbbance.    See  Coparcener^  Jmni^emani^ 

'*  Share  and  shabe  alice.^    Tlie  constraclioo  of 

these  words  -        -        -      .  -        -     iii,  430 

Sheppabd's  Touchstone.  Character  and  anec- 
dotes of       -        -        -        -        -        -       xxzvL 

Shbbiffs.    See  Condition. 

SioNiNG.  What  shall  be  deemed  a  signing  under 
the  statute  requiring  agreements  to  be  put  into 
writing  by  the  party  stipulatiog     -         iv.  61 — 6j 

A  letter  suflScienty  if  it  contain  the  precise  terms 
of  the  contract     -        -        -        -        -      iv.    67 

Whether  signing  requisite  to  the  validity  of  the 
deed,  exclusively  of  sealiug    -        -        -     iv.    88 

Not  necessary  to  a  will  under  statute  of  Hen.  8.  v.  120 

Signing  a  necessary  cirumstance  since  the  statute 
of  frauds     -        -    .    -        -        -        -      f.  i^g 

May  be  by  the  devisor,  or  some  other  person  by 
his  direction         ------    ib- 

Sufficient  if  devisor's  name  at  the  introductory 
part  of  a  will,  unless  he  meant  to  do  more 

V.  130 

And  sealiug  said  to  be  analogous       -        -      v«  132 

Simony.    The  nature  of  this  offence      -        -       i.  100 

Provision  of  the  several  statutes  relative  to 
simony        -        -        -        .        -        -        i.  loi 

What  is,  and  what  not,  within  those  statutes,    i.  10s 

SisTEB.    Surrender  of  copyholds  will  not  be  supplied 

in  favour  of         .....      iii.  ]oS 

Specific  legacy.    See  Devise.   Legacy.   Will. 

Specific  pebfobm ance.    See  Agreement. 

Stallage  in  fairs  and  markets,  the  nature  of,  and 

how  it  differs  from  toll  -        -        -        i.  312 

Stamp.    Whether  a  note  in  writing  need  be  stamped     ' 

ii.  436,  n.  (i) 

A  deed  cannot  be  given  in  evidence  until  pro- 
perly stamped       -        -        -        -        -      iv.    86 

But  its  validity  not  impeachable  in  any  other 
respect         -        -        .        -        -        -        -    jb. 

Instruments  void  by  the  laws  of  another  country 
for  want  of  a  stamp,  cannot  be  admitted  as 
evidence  here  -    -  -     -        .        -        -     iv.     86 
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SxAtuTK.    See  JudgmetU. 

Steward.    See  Copyhold.    Surrender. 

Cannot  lease,  or  grant  license  to  lease,  unless 
specially  authorized     -        -        -        -      iii.    60 

May  make  reasonable  bye-laws,  to  order  tb^ 
common  of  copyholders       -        -        -      iii.    65 

« 

Stock  in  Trade.    No  survivorship  with  respect  to 

stock  in  trade       -        -        -        -        -     iii.  433 

Nor  of  the  stock  of  a  fann       -        -        -     iii*  434 

But  otherwise  of  the  lease  of  a  farm  itself         -    ib. 

Study  of  conveyancing,  directions  for    -        -        -      i. 

Subinfeudation,  its  inconvenience,  and  abolition 

'    by  statute    -        -        •        -        -        -      iii.      7 

SijBscBiPTioN   of  witnesses,  to    establish    a  will. 
SeeDmse.    Will.   Witnesses. 

Must  be  made  in  the  presence  of  the  testator,  or 
'    within  his  view     -        -        -        -        -      v.  140 

'*  Successively."    Grant  of  copyholds  to,  two,  to 
hold  successivdy,  how  construed*    See  Words. 

Sufferance.     The  nature  of  an  estate  by  suffer* 

auoe    -        -        -        -     V  -        -        -   '  ii.  495 

How  it  diflTers  from  an  estate  for  years  or  at  will  -    ib. 

No  tenant  by  sufferance  against  the  king  -        -    ibi 

Tenant  by  sufferance,  whilst  he  continues  in  pos* 
session,  holds  upon  the  same  terms  as  under  his 
lease  -   -    -        -        -----      jj.  406 

Tenant  at  sufferance  hbldine  over  after  notice  to 
quit  from  his  landlord,  liable  to  pay  double  the 
annual  value        -        -        •        -        -     •  -    ib. 

Holding  over  after  notice  to  quit  given  by  him- 
self, subjects  him  to  double  rent    -        •        .    ib. 

And  now,  by  1  Geo.  4,  to  an  ejectment. 
Sunday.    See  Deed.   Recovery^ 

Suit,  forbearance  of,  a  sufficient  consideration  to 

support  a  contract        -        -        -        -      iv.     50 

Sullivan.    His  Lectures  characterized  -        -  xxv. 

Surety.  ,  See  Bond. 

SuRRRNbER.  ^  Of  the  surrender  of  an  estate  for  life 

or  years        ------      ii.  436 

VOL.    v.  S  S 
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Must  be  ia  writing,  and  u^q^ed  bjf  ibft  sacrpg^- 
deror  -        - .       -        -        -        -        -     u.  ^38 

Ko  precise  form  of  words  necessary  to  work  ^ 
surrender     -        -        -        -        -        -      ii.  437 

Express  surrenders  will  take  effect  tn  proBenti    7    ib. 

Of  implied  surrendersyor  surrepdiers  hj  qperatjon 
of  law  -        -        -        -        -        -      ii-  439 

Such  surrenders  effected  by  lessee'3  taking  a  pew 
lease  from  reversioner  -        -        -  *       -    ib. 

Although  for  a  less  term  than  the  present,  and 
to  begin  at  a  future  time,  if  certain        -      11.  441 

Taking  a  new  lease  of  part  only  of  the  same 
lands  is  a  surirender  of  such  part  oply      -      ii.  439 

Though  the  second  lease  be  voidable  it  wilt  effect 
a  surrender  of  the  first  -        -        ^       -   ib. 

So,  though  the  new  lease  be  of  t}ie  reversipi)  poly 

ii.  440 
No  surrender  where  there  is  an  iptecmfsdiate  term 
or  estate  between  the  old  and  new  lease         ii.  441 

Trustees  to  preserve  contingent  reniainders  pre^ 
vent  surrender  by  tenant  for  life  to  reversioner 

ii.  443 
Can  be  no  surrender  of  a  term  by  lessee  till 
entry  -        -        -        -        -        -        •ii.446 

But  assignee  may  surrender  before  entry   -       -   ib. 

The  (hing  accepted  by  the  oew  lease  must  be 
of  the  same  nature  as  that  granted  by  the  old 
one     -        -.-        -  -        -        -ib. 

Sut  acceptance  of  a  oollaterat  interest  no  sur- 
render -------   ib. 

-Lessee  of  an  advowson  accepting  a  presentation 
from  lessor  is  a  surrender      -        -        -       -   ib* 

Surrender  of  under-leases  not  necessary  for 
renewal  of  an  original  l^aae,  4  6ea  3,  c  ftS, 

ii.  4631,  4^1 
Surrender  of  original  lease  does  not  affect  uncler- 
leases  ---^---•ib. 
And  see  Joint-tenani* 

Of  a  surrender  of  copif  holds       -        -        -     iii*   69 

The  nature  and  origin  of  this  kind  of  surrendex    -    ib^ 

This  the  only  mode  of  conveying  ccfkyholds 
irom  one  to  another      -        -        -        -     iii.    71 
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Unless  to  the  lord  himself  or  to  a  co-tenant     iii.    71 

Transit  no  legal  Interest  to  the  cestui  que  use 
till  admittance      -        -        -        -        -     iii.    72 

By  cestui  que  use  before  admittance,  is  void ;  not 
-"  "^  validated  by  subsequent  admittance        -        -    ib. 

'--~  But  an  heir  at  law  may  surrender  before  his 

admittance  -------    ib. 

-  ::l:.  And  cestui  que  use  may  assign  over  or  devise  his 

interest  before  admittance     -        -        .     iii.    ^3  ^ 

r  :-  --  fVh(U  estate  of  a  copyholder  may  be  the  subject 

-^  ofasurrenaer       -----     iii.    yj 

No  other  than  the  legal  estate  can  properly  be 
^-  ^  the  subject  of  a  surrender      -        -        -        -    ib. 

A  right  or  equitable  interest  must  be  transferred 
by  retease  6t  other  common-law  conveyance   -    ib. 

Not  necessary  to  be  made  to  a  purchaser  under 
a  deed  or  will,  Which  merely  diriects  a  sale, 
without  vesting  an  estate  in  the  devisee, 
8cc      .------     iii.    76 

What  perMis  may  surrender  afi  estate  in  com- 
holds  -        -        -        -        ^        -        .     iii.    78 

The  same  who  may  pass  their  estates  by  a  com- 
morf-law  conveyance     -        •        -        -        -    ib. 

Infant  cannot  make  a  valid  surrender  of  his  copy- 
hold   -        -        -        -        -        -        -      ill.    79 

Nor  a  feme  covert,  without  the  assent  of  her  hus- 
band  --------    ib- 

Nor  without  a  private  examination    -  -    -    ib. 

Unless  the  copyhold  be  settled  to  her  separate 
use      --------    ib. 

Husband  being  present,  a  sufficitot  indication 
of  assent      -------    ib. 

'Ta  whom  a  surrender  of  copyholds  ihay  be  made  -    ib. 

A  surrtod^r  may  be  ttiadfe  either  ^o  the  lord,  his 
steward,  or  deputy        -        .        -        -      iii.    go 

Aiid  whether  the'  lord  or  steward,  &c.  be  so  by 
right  or  by  wrong,  or  be  an  infant,  or  the  like       ib. 

^,  though  be  be  tenant  for  life,  &c.  and  his  in- 
terest determine  before  the  admittance  of  the 
cestui  que  we        ------    ib, 

i/lif  be  made  to  the  bailiff,  beadle,  or  reeve  of 
the  manor    ------      iii.    gi 
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But  such  surrender  must  be  made  in  court  -      ii.    81 

IMay  be  made  to  tenants  of  the  manor       —        -    ib- 

Or  the  heir  of  a  deceased  copyholder  before  ad- 
mittance     -        -        -        -        -        -        -ib- 

To  whose  use  a  surrender  may  be  made        -      iii.    82 

May  be  made  immediately  to  a  feme  covert  for 
her  use  even  by  her  husband  -        -        -    ib. 

May  be  made  to  the  use  of  a  joint*tenant  by  his 
companion  -------    ib. 

May  be  made  to  the  steward  for.  his  own  use  -    ib. 

May  be  made  to  an  infant  in  ventre  sa  mere  iii.  83 

In  what  manner  a  surrender  may  be  made    -  -    ib. 

"May  be  made  by  attorney        -        -        -  -    ib. 

^Unless  the  surrenderor  an  infanty^  feme  covert  or 
non-compos  -        -        -        -        -        -        -    ib. 

'Or  in  the  case  of  executors,  &c.  who  must  surren- 
der in  person        -        -        -        -        -        -    ib. 

'What  words,  Sfc,  will  amount  io  a  surrender      iii.    84 

The  word  *'  surrender*'  the  most  proper  word  for 
passing  a  copyhold        -        -        - .      -        -    ib. 

Not  essential  unless  where  the  effect  of  the  surren- 
der is  to.  destroy  the  interest  of  third  pei:son8 

iii.    85 

A  surrender  of  copyholds  may  be  effected  by 
implication  -        -        -        -        -      iiL    87 

As  by  accepting  of  a  less  or  different  quantity  of 
estate  than  he  before  enjoyed        -        -        -    ib. 

Of  the  construction  and  operation  of  a  surrender 
to  take  effect  in  the  life-time  of  the  surrenderor ,    ib. 

Surrender  passes  no  legal  interest  till  the  admit- 
tance otthe nominee    -        -        -        -        -    ib. 

Till  which  time  the  surrenderor  is  tenant  to  the 
lord,  may  maintain  trespass,  and  transmit  by 
descent  to  his  heir       -        -        .        .     iji.    gg 

And  if  the  surrender  were  without  consideratioa 
he  may  surrender  to  another  -         -     iii.    89 

But  after  admittanccj  the  nominee  is  in  from  the 
time  of  the  surrender  and  paramount  mesne 
incumbrances       -        -        -        ...        -    ib. 

Surrender  by  joint-tenant  will  be  a  severance  of 
the  joint  estate  before  admittance  -        -        -    ib. 
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Limitation  of  uses  in  surrender  of  copyholds  to  be 
construed  the  same  as  common-law  convey- 
ances -.-----     iii.    89 

Surrender  a  harmless  conveyance^  and  passes  no 
more  than  surrenderor  has  a  right  to  transfer 

iii.  92,  05 
Surrender  does  not  work  an  estoppel  -  .  iii.    97 

Of  the  bpertUion  of  a  surrender  to  the  uie  of  a 
.  willf  before  the  act  of  55  Geo.  3,  c.  19      -        -    ib. 

Surrender  to  use  of  a  will  now  unnecessary^  in  the 
case  of  wills  made  by  parties  dying  since  that 
act-        -'-        -        -        -        -     iii,    98' 

In  what  cases  the  want  of  a  surrender,  or  a  defective 
surrender,  supplied  in  equity  -        -        -     iii.  103 

In  favour  of  purchasers  for  a  valuable  conside- * 
ration  -        -        -        -        -        -        -    ib. 

In  favour  of  creditors        -        -        -        -  '    iii/ 104 

In  favour  of  a  tri^  -        -  .      -        -        -     iii,*.  106 

Surrender  will  he  supplied  in  favour  oi younger 
children       -        -        -        -        -        -        -    ib. 

But  jTtftf re  whether  in  favour  of  grandchildren^  iii.  108 

Will  not  be  supplied  in  favour  of  an  illegiiimate 
child   -        -        -        -        -        -        --ib. 

Nor  in  -favour  of  brothers,  sisters,  nephews,  cou- 
sins, or  other  collateral  relatives    -        -        -  *  ib. 

And  i  fortiori  not  in  fuvour  of  a  mere  devisee^ . 
&c.  not  akin  to  the  testator    -        -        -        -    ib. . 

Surrender  supplied  in  favour  of  a  charitable  use,  iii.  1 09 
Surrender  supplied  where  prevented  by  fraud,  8cc. .   ib. 

By  what  means  a  surrender  may  be  revoked  or 
refidered  void        -        -        -        -        -iii*  111 

Surrender  can  be  revoked  only  when  merely 
voluntary,  and  without  consideration      -        -     ib. 

Ohht  presentment  of  a  surrender  of  copyholds,  iii.  114 
See  Presentment. 

"Survivors  and  Survivor."  These  words  in  a 
will  primd  facie  construed  to  give  a  tenancy  in 
common     ------      ill.  686 

The  construction  of  these  words  depends  upon 
the  timeat  which  the  survivorship  is  intended 
to  take  place     --      •-       •-      *-        -    *  iri.  429 

Which  appears  in  general  to  be  the  time  of  the 
death  ot  the  testator    -        -        -        -     iii.  430 
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Survivorship  is  incident  to  an  estate;  i^  J9i^ 

tenancy      ------      ui.  447 

Takes  place  in  personal  as  well  as  real  eatales, 
and  in  debts^  duties,  and,  coottact^        -      i^.  448 

Destroyed  by  partidoa  between  tenants  for.  lifie, 
and  life  of  survivor       -        -        -      iii.  433,  449 

So  by  disseisin  or  suspension  of  the  tenancy,  iii.  450 

Takes  place  on  the  civil  as  weH  as  natural  death 
of  a  jointrtenaot  -        -        -       -        -        -    ib. 

SwiNBURjfB*   Character  of  his  Treatise  on  WQls,  zxxix. 

Tail.    The  nature  and,  properties  of  an  e$iaie  tail   i).    53 

la  what  species  of  prpperxy  aii.^ate  tail  may  be 
had    -        -        -       -        -        -       -       ii.    56 

May  be  in  sybstanpe,   though  not  atrictly  of 
estates  put  autre  tie,  and  of  chattel  inteiesia  -    ib. 

May  be  had  in  copyholds        -        •        «      iii*    45 

And  substantially  in  personalties      -        -      iii..    59 

Of  the  several  sorts  of  an  estate  tail  -        -      iii.    60 

Tail  general    -------    ib. 

Tail  special     -------    ib. 

Of  the  wordi  necessary  to  create  an  estate  tmil,  iii.  64 

The  words  necessary  in  a  deed         -       -        -    ib. 

**  Heirs  of  the  body  begotten '^  -      *  -        -     ifi.    65 

Exceptions     .-.-.-  iii.  65, 79 

By  what  words  this  estate  may  be  created  by 
will     -------     ill.    80 

The  incidents  to  this  estate,  and  the  power  the 
tenant,  may  exercKe  over  it  -        -        -     iti^  112 

Cannot  be  prevented  from  beiug  subject  to  dower 
or  curtesy   ------     iii.  235 

Nor  from  a  recovery  being  su^ered  of      -     iii.  S36 

Nor  from  being  barred  by  lineal  warranty  with 
assets  -       -        -        -        -       ---ib- 

The  power  tenant  in  taU  has  (fver  his  estate        ii.  11a 

Of  right  of  election  of  tenant  in  tail  in  t^fgsxA  to 
'money  directed  to  be  lai4  out  in  land    -       >•    ^4 

Provisions  of  39  &  4p  Geo.  3^  C..56,  ia. respect 
t9  this         -----..-    ib. 

Cannot,hinc()hisi8sae  orjemainder^ma^bycoiii-* 
mon  .conveyance         -        -       »        -    iv.  08,99 


TATt."— t^MD^B.  631 

IKstJnctiob  iii  tl^iij  ittepect  between  tenant  in  tiotir 
6f  tf  lejg^ftl'  and  of  a  trust  estate      -        -     iv.    29 * 

IV^ay  wdl  timber  off  the  estate,  but  it  must  be 
severed  in  his  life-time  -        -        -        -     iv.    30 

'Ntdj  bind  the  issue  by  covenant  to  grant  a  lease 
by  virtue  of  a  p6wer    -        -        -        -      iv.    31 

Tenant  in,  cannot  stand  seised  to  use  of  himself 
for  life,  remainder  to  his  issue  in  tail   iv.  261,  551, 

11.(1) 
How  an  estate  tail  may  be  hit  or  destroyed  ii.  117 
When  by  fine  -.--..-    15. 

By  recovery   -        -        -        -        -        -      ii.  ii8 

By  warranty   -------  ib. 

By  bankruptcy        -        -        -        -        -        -  ib. 

By  appointment  to  a*  charitable  usd  -        -        -  ib« 

In  cfstates  pur  autre  vie,  and  perstodtie^  by  simple 
alienation    •--..••    ib.. 

In  money  to  be  laid  out  in  land,  by  petition  to 
chancery      -------    ib. 

Of  tenant  in  tail  after pdiiibility  of  issue  exHnct,  ii.  169^ 
The  definition  and  nature  df  this  estate     -       ii.  169 
In  what  this  estate  differs  from  an  estate  for  life 

ii.  17^1,177 
If  this  tenant  alien  in  fee,  itis  a  foitfibiture        ii.  171 

May  ezchattge  with  tenant  for -life   -        -        -    ib.. 

HiMthis  MaienUty  be  creHated  -        -        -      ii.  172: 

This  estate  can  be'  created  5oZe/y  Vy  the  death  of 
the  pers6n'fr6m  wboiti  the  issue  was  to  come, 
and  not  by-  express  limitation,  by  divorce,  or 
other  act  of  the  party  -        -        -  '     -      ii«  174 

The  power  this  tenant  has' over  hii  estate'    -        •    ib. 

Cannot  alien  in  fee  -        -        -        -        -        .    ib. 

Is* 'dispunishable  for  any  other  than  wilful  and 
extravagant  w^te       -       .       .     11.175,11.(1) 

Is^entitled  to  the  custody  of  the  title  deeds       ii.  175, 

Clonstrvction  .of  covenants  in  leases  respects 
ing  payment  of  taxes^    -       -        -        -     i v.  137- 

Tbnamcy'in  eoMMdK*     Sdt  Cwnmon, ' Tenant  in. 

Tl&^tit  oF'M(W<^Y.    ^e  Payment. 
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Ten  DEB-   Tender  of  rent  most  be  niade  at  well  en. 
the  day  of  indulgence,  as  on  the  day  resenred 
for  payment         -        -        -        -        -      ii.  411 
And  see  Mortgage. 

•  -  * 

Tenendum.     Its  ancient  office  in  a  deed        -     tY.  113 
Now  of  little  nse     -        -        -        -  .     -        -    ib. 
T^E N  u  B B s.  An  account  of  the  ancient  Eng^h  tenures . 

Of  tenure  by  soocage       -        -         -        - 

Of  tenure  in  frankalmoigne      ^      .  - 

Of  tenure  by  divine  service    -  - 

Of  tenure  by  burgage      -        -     -  - 

Other  tenures  noticed      .        .        -        . 

Tbbms.    The  origin  of  long  terms  for  years    - 

Such  terms  only  a  chattel  interest     - 

Of  terms  attetidant  on  the  inheritance 

The  nature  and  use  of  such  terms 

Who  entitled  to  the  benefit  of 

Againsi  whaf  incumbrances  they  will  protect 
And  see  Mortgage.  Trust. 

Term  for  years  devisable  -       -        -       *       ▼•    53 

Term  for  years  barred  by  common  recoTery, 
where  the  term  is  subsequent  to  the  intail,  but 
not  where  precedent     -        -        -        -     iv.  558 

Termor  cannot  be  the  subject  of  an  use     -     iv.  145 

''  That  is  to  sat.^  How  far  tbese  words  may  qaalify 

the  premises  or  habendum  in  a  deed       -     iv.  112 

**  Then."*  The  construction  of  this  word  in  the  limita- 
tion of  estates      -        -        *.       *     iv*333»n.  (1) 

Timbeb.  May  be  cot  down  by  tenant  in  tail, but  must 

be  removed  in  his  life-time    -        •        •    .Ji-  113 

May  at  law  be  felled  by  mortgagee  in  possession 

iii.  3»7 

But  restrained  in  equity^  unless  where  the  secnnty 
deficient      -        -        -        -        -        -     .  -    ib. 

See  Trees. 

Tim  B  of  performing  a  condition.    See  Cmdiihn. 

Titbbs.    Of  thenature  and  origin  of  tithe     -        i.  iso 

Of  the  several  soru  of4ithe,  and  how  they  difier 
from  each  other  -        •        -        -        -        i*  124 


• 

1. 

49 

• 

1. 

4S 

i. 

61 

• 

1. 

M 

- 

ib. 

iv. 

M 

a* 
11. 

303 

•         - 

ib. 

•  *• 
111. 

647 

•  •• 

lU. 

«5S 

ni. 

654 

.. 

ib. 

TITHES.  6S8 

The  criterion  by  which  great  tithe  is  distingiiish- ' 
able  from  small   -        -        -        -        i.  125,  126 

Ao  enumeration  of  the  principal  thioss  of  which 
the  tithe  has  been  determined  to  be  a  great 
tithe i.  128 

The  like  of  things  .of  which  the  tithe  has  been 
determined  to  be  a  small  tithe       -        -        i*  129 

The  best  mode  of  assigning   dower  in  tithes 

ii.  230,  n.  (i) 

Tithes  are  dowable  -----      ii.  230 

May  be  granted  for  years  -        -    .    -      ii.  308 

Of  leases,  &c.  made  of  tithes  by  a  parson  to  his 
parishioners  ------    ib. 

Cannot  be  leased  by  tenant  in  tail  or'  husband 
in  right  of  his  wife  under  32  Hen.  8.    .  -      ii.  316 

But  may  by  ecclesiastical  persons      -        -        -    ib. 

May  be  granted  by  copy  -        -        -      iii.     18 

Cannot  be  excepted  in  the  grant  of  land    -     iv.  109 

Covenant  by  lessee  of  tithes  with  lessor  not  to  let 
them  be  taken  by  the  farmers,  runs  with  them, 
and  binds  assignees      -        -        -        -      i v.  130 

But  not  covenant  by  lessee  not  to  take  tithe  in 
kind;  nor  binds  assignee  unless  named;  nor 
binds  an  under-lessee    -        -        -        -      iv.  133 

Tithes  and  portions  of  tithes  may  be  granted 
from  one  man  to  another       -  i.  120,  iv.  178 

A  recovery  may  be  suffered  of  -  -  -      iv^  523 

May  be  devised       -        -        -  -  -      v.    57 

Of  what  things  tithe  is  payable  -  i.  130, 131 

By  whom  tithe  is  payable         -  -  -        i.  169 

By  what  means  thinf^s  in  their  nature  titheabk  may 
be  exempt  from  ttthe     -        -        -  i.  175, 176 

By  real  campositum  -----    ib. 

By  prescription  -----  [.  178 
By  modus  decimandi  -  -  -  -  i.  179 
The  several  kinds  of  moduses  -  -  -  -  ib. 
What  necessary  to  make  a  good  modus    -        i.  180 

A  modus  must  be  certain,  as  well  as  the  thing 
paid ;  the  thing  for  which  it  is  paid,  and  the 
time  of  payment,  and  why    -        -  -.  ib. 

It  must  be  dififerent  from  the  thing  titheable  •   i.  184 
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Beiidicial  to  tSie  pareoii';  and  s  cerlvinr  inherit* 
ance    -'-----.       i.  185 

What  shailbe  dbetaied  nlnkiieBB  io  a  modas/i.  18^  186 

Of  a  leaipitig  modttb         •*       -        -       -*      i.  189 

Whether  a  modus  is  lost  by  suspension     -        -    ib. 

Of  etemptidn  froni  payment  of  ti^e  l>y  prescrip- 
tion denonidectmiimK)  -        -        -        -       !•  191 

OF  discharge  frotn  tithe  in  right  of  some  religious 
ord<^  or  society    -----       i.  193 

The  construction  of  statutes  31  Hen.  8,  c.  13,  and 
37  Hen.  8,  c.  8.    -        -        -        -        -       i.  196 

Diseharge  of  tithe  by  iini^y  of  po^ttoibfi    -       i.  198 

The  manner  in  which  tithe  is  to  be  paid  and  set  out 

i-  157;  158;  169*  170 
To  whom  tithe  i$  payable    -        .        -        .       i.  170 

Title.    Custody  of  title  deeds  belongs  to  tenant  in 

t&il^  assignees,  8lc.       -        -'       -        -       i^-  ^77 
Deoention'dP title  de^s  by  widow,  a  bar  of  dower 

it!  281 

Wftetheir  cUitfefty  of  a  dtle  of  hbnour         -       ii.  191 

or  covenant  to  convey  where  vendor  has  no  title 

Hi.  357^  iv.  137 

Covenant  by  husband  that  he  and  wife  have  ri^bt 
to  convey,  if  wife  under  age,  it  is  breach      it.    24 

Disfect  of  title  in  vendor  does  not  excuse  him 
from  damages  on  failing  to  perform  his  cove- 
nant   -        -        -        -        -        -        -     iv.    j8 

TotiL.    In  what  cases  payable         -        -  -       i.  309 

Wbren  payable  in  fairs  add  ^'markets  -       i^3i2 

How  it  differs  from  stallage      -        -  i.  31s,  n.  (s) 

WGo  discharged  from  paymeftt  of  toil  «       i.  313 

ToaiBSTONB,  inheritance  in,  not  deviliiUe-  -*      vi'  57 

TEAi>&  Bonds  or  agreements-in  reslraint  ^^  gpneraH^i 

or  for  a  certain  period^  void »        -        •*     iii^  275 

So  if  not  to  trade  witb^aitottorpalmiil      --       -  *  ib. 

Olfaerwise  wbeie  i  h'^  regaidf'* onty^/  tka-plaoe''  oF • 
tradmg,      -       -       -       -       -       -♦      -'ib. 

Exdej^it  bc>^witllout)Biaflieitnt  consideflltio*'    -    ib. 
TMiTOBs,  their  disabiHtyctc^'h^  Mud" -^       -       i.    40 


Tbbai^.   It^.o|(Qii^tioi^to effeQta di^dhlUty. to  Mtf 

l9p4)  •*       -       ^       -.       •       ^       -      i.    37 

Attainder  of,  a  bar  of  curtesy)  but  not  coavtelion 
alone  -        -^        -        -        -»       -       ii.  181 

So  of  dower   -        -        -        -        -        -       ii.  226 

But  not  of  JQiDiure  -----    ib. 

Attaindier  of,  a  forfeiture  of  copyholds,  and  by 
custom,  conviction  alone     ...      iii.  182 

Renders  copyholder  incapable  of  taking  surren- 
ders, although' ai^rwards  pardoned;^      -      iii.  183 

Trbes.    To  whom  they  belong  when  they  overhang 

the  4oil' of  another        .  '     -        -        -i.  2,  n.(i) 

Are  a  tenemeqt,  and  inheritable       -        -      iii.    32 

Cnstom  that.copyholderfor  life  may  cut  dow;n 
trees,. good  .....      iii,^  6^ 

Tyiiere.  copvholdejr  entitled  to  trdfea ,  for  rci|>ai[a- 
tion,  the  loppings  belong  to  him  -        -      iii*.  174 

And  if  he  cannot  repair  with  them,  he  oo^ay^  sell 
them  to  purchase  others       -        -        -        -    ib. 

May  be  cut  down  or  sold  by  tenant  in  tail       iy.    30 

But  if  tenant  in  tail  die  before  ^  vandee^has 
severed  them,  they  cannot  be  takea       -        -    ib. 

A  giant  of  SQ  many  as  can  reasonably  haB|%accicl» 
void  for  nncertaiaty     .....     iy.  105 

May  hp  e.;^cented.in  the graotof.lwd       *•    iv*  1 10 
See  Timber. 

Tau8TA.A;*4),TBi«iflr»aa,    0/  the^naiur^  of„and.  t»- 

ciden(9  to  trusts    .        -        -        .        .      iii.  602 

How  a  Jtrust  ^diflfef^ 4iw*.  an  n»c .      -       -      iii»  .607 

Htm  a-^mtf  imiUvl^  rami  m.  cremUd:        . .    iii^  608 

May  be  created  by  act  of 'the  party,  or  by  act  of  * 
laWi    -        -*     '-.       -        -.       — w      .        --  ib. 

By  29  Car.  2,,  c.  3,  every  creation,  8u:.  of  trusts,, , 
andakojBvery  assignment  of  itru^ts,  must  hie  in 
writing        -        -       -        -        -        -        -    ib. 

Extends  to  trusts  of  perspnaj  prpperty       .        ..  ib. 

A,  cpven9Pt  .to.  .e:i«(3vt^.a;lx>ny^yai|oc^.  defon^ia 
trust.-       -       -       -       -.      -.      -iii.  611 

So^cpveimM  t<r«pwdbiM:laBdrao  nie%4      -       -    ib. 
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Words  of  hope,  desire,  or  recommendation  in  a 
•  will/ create  a  trast,  if-tbe  property  and  object 
certain         -        .        -        -        -        -     iii.  fiu 

Unless  ^here  the  testator  gives  a 'discretion  in 
the  trustee .  -      ^  -        -  .      -        -        -        -    ib. 

;  Where,  a  devise  is  to  trustees  incapacitated  to 
execute  the  trusts,  the  heir  at  law  shall  be 
trustee        -        -        -        -        *        -      iii.  611 

Of  the  creation  of  trusts  hy  act  of  law       -        -    ib. 

Of  resulting  trusiSf  or  trust  by  implication        -    ib. 

Resulting  trusts  excepted  out  of  29  Car.  2,  and 
evidence  of  them  may  be  rebutted  by  parol 
evidence      -        -        -        -        -        -        -    ib. 

Guardian,  trustee,  &c.  renewing  a  lease,  takes  it 
in  trust  for  the  infant,  8cc.     -        -        -     iii.  6k2 

Trustee  purchasing  with  trust-money,  holds  it  in 
trust  u>r  the  cestui  que  trust   -        -        -        -    ib* 

No  implied  trust  between  lessor  and  lessee      iii.  614 

But  may  between  assignor  and  assignee     -        -    ib. 

What  shall  be  deemed  an  advancement  of  a  child, 
and  what  a  trust  -        -        -        -        -     iii.  619 
See  Advancement, 

Trusts  executed,  and  legal  estates,  governed  by 
the  same  rules     -        •    '    -^        -        -      iii.  623 

But  otherwise  of  trusts  executory      -        -        -    ib. 

Curtesy,  therefore,  may  be  had  in  trust  estates  -    ib. 

But  no  dower  can  be  had  of  a  trust  -        -     iii.  624 

A  trust  not  escheatable  to  the  lord  for  attainder 
or  want  of  heirs   -        -        -        -        -        -    ib. 

Fine  or  recovery  may  be  had  of  trusts       -        -    ib. 

Trust  not  within  the  statute  of  limitations  -  *  iii.  *685 

Trusts  are  assets  to  pay  debts   -        -     /  -        -    ib. 

Liable  to  executions  upon  judgments,  statutes, 
and  recognizances        -        -        -        -     iii.  626 

Devise  of  trusts,  requires  the  same  solemnities,  as 
devise  of  legal  estates.  -      .  -      .  -        -        -    ib 

Except  of  copyholds        -----    ib. 

Trust  of  estate  of  inheritance  forfeited  on  at- 
tainder for  treason,  and  that  of  a  term  for 
felony  or  outlawry        -      •-      "-        -        -.  ib. 

Trust  uniting  with  the  legal  estate  will  be  merged   ib^ 
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Of  the  acts  of  trustees  relative  to  the  trust  estate^ 
their  power  and  responsibility    ^   -        iii.  626, 636 

What  estate  is  ta  be  executed,  or  idtere^t  con- 
veyed to  the  cestui  que  trust,  in  pursuance  of 
executory  trusts  -  •     -        -        -        -     iii*  626 

Where  lands  are  vested  in  trustees  to  the  use  of 
-  ,  a  person  in  tail,  they  may  not  convey  to. him 
in  fee-     -        -        -    -        -        -        -     iii.  627 

Nor  if  money  be  directed  to  l)e  laic(  out  >  in  pur- 
chase of  land  to  be  settled  on  a  man  in  tail 

•  >  *  *  * 

are  they  authorized  to  pay  him  the  money      *    ib. 

But  otherwise  if  to  be  settled  in  fee  -        -        -    ib. 

Proper  that  they  should  take  the  direction  of  the 
court  of  Chancery  where  doubt  arises    -     iii.  636 

.May,- in  eeiieral,  sell  reversionary  terms  for  rais- 
ing chudren's  portions  -        -        -     iii.  637 

Where  trust  is  to  raise  money  at  twenty-one  or 
marriage,  the  trustees,  it  seems,  cannot  raise  it 
if  the  person  die  before  that  age  or  event    iii.  639 

Generally  speaking,  the  act  of  a  trustee  shall  not 
prejudice  the  cestui  que  trust  -        -     iii.  636 

Where  prejudice  arises  to  cestui  que  trust,  by  act       * 
of  trustee,  ah  action  for  compensation  will  lie 
against  him  at  law        -     -   -        -        -        -    ib. 

Xand  escheating  on  the  death  of  trustee  without 
heirs  is  subject  to  the  trust  in  equity      -      iii.  637 

Where  trustees  chargeable  for  losses  -        -    ib. 

Where  accountable  for  interest         -        -      iii.  638 

How  far  answerable  for  each  other   -        -     iii.  641 

Trustees  may  join  in  making  tenant  to  the  pre- 
cipe for  suffering  a  recovery,  where  all  the 
remainders  in  tail  are  vested  remainders       iii.  644 

But  if  remainder  be  in  contingency,  such  act  of 
trustee  will  be  a  breach  of  trust     -        -        -    ib. 

Distinction  where  cestui  que  trust  is  sui  Juris,  and 
where  not   -.----      iii.  645 

Where  he  is  sui  juris  the  property  may  be  altered 

.   for  his  benefit      -        -        -        -        -        -    ib. 

Trustees  cannot  without  express  authortty  change 
securities  upoct  which  trust-money  is  placed  -    ib. 


<S9B  '    fmUSTS   AND  TBtf STtBS. 

M&y  in  some^eaBes  torn  ititenedl  of  mortgage  into 
principal     -        *        *        -        -        -     iii.  645 

If  liiey  have  a  diMretionarjr  potrer  vo  tbange  the 
tnist  fahd  and  place  the  nio»^  on  o^het  good 
secnritieft,  they  may  not  invest  it  uffcm  Bank  or 
SoQth  Sea  ttoci;  but  otherwise  of  soch  tfil- 
muiiiei         «-*•--        -        -    ib. 

TVustee  favoured  in  equity,  where  acting  With 
good  iatentiOB     --«-•<-     iG.  636 

Ot  with  the  assent  of  the  eeHui  quetnUt  '^     iii.  641 

Trustee,  executor,  or  administrator,  shall  not  be 
allowed  fbr  time  and  trouble  -^        '-        -    ib. 

Whether  a  bargain  made  by  tm^tees  ndth  the 
cestui  que  trusts,  for  compensation,  will  be 
binding       -        -        -  .     -        -        -     Ifi.  64s 

May  employ  a  bailiff  to  manage  the  tflist  estate    ib. 

Trustee  allowed  his  full  cbstd  where  he  has  not 
misbehaved        .       .       •       ^       .       .    ib. 

Trustee  accountable  for  all  gains  made  of  the 
trust  estate        ...         iii.  63$,  638, 640 

Trustee  not  in  general  allowed  to  be  a  purchaser 
of  the  trust  estate    -        -    -        ^        •     Iii.  637 

,    Trustee  chargeable  onl  v  as  bailiff,  and  not  for 
imaginary  value,  involuntary  losses,  &c.  ^       -    ib. 

1  fustee  allowed  money  paid  to  advance  catui 
aue  trwt  in  the  world,  though  the  trust  ftuid 
De  limited  over  on  his  decease  before  twenty- 
one,  and  he  actually  die  before  that  age      iii.  643 

If  trustee  sell  out  stock  contrary  to  the  trast, 
eethti  que  irmf  usay  elect  X6  bav«  the  money 
or  the  stock  replaced    -»        .        .        «     Hi.  637 

Trustee  shall  be  chargeable  with  interest  of 
moines  in  his  haoMh,  wherever  he  males  or 
ought  to  have  made  interest      •       •  itt.  638, 640 

How  hat  trastees  are  tittfwemble  fbi'  each  other 

iii.  641 

Tn0lee»  in  genend  vn  ebaigenbte  for  sdp  mueh 
only  of  the  trust-monies  as  eaelk  teeeHed      -    ib. 

Ani  thoigb  idl  join  iff  iOe  iMd^C,  it  Aislres^  no 
aiSmme  *       •       -       -       -^      -       .   ib. 


fEVSTi.ANO  TKVfTHf. 


Out  if  one  ts^fiMe  direj^  ibt  pajmrni  io  the 
otheTi  and  joins  io  th^  ifm»mf  both  shall  be 
answerable  -•---«.     iii.  641 

So  in  other  cases  wb^re  ow  txu^te^  wiUiiUy  p^f^ 
in|ts  misapplication  of  the  trust-money  oy  bis 
co*trastee    -        -        -        -        -        -        -    ib. 

Of  trusts  by  will  that  executors  shall  sell    -      iii.  575 

Trustee  assigning  his  tr^st  witbpyt  sufficient  au- 
thority, answerable  for  the  misconduct^  &c.  of 
bjs  a^sirnee         ^        .        •        .        .     ii{.  640 

Difference  between  trustees  and  (xecutoi^  (W  to 
the  responsibility  for  ei|ch  other    -        -     iii.  641 

In  what  cases  equity  wiU  d^r^  tiwt^^  to  jpin 
in  a  repQvery^  8cc.  with  cestui  ^  trust  Xo  d$^ 
Btroy  condngent  remainders  -        -      iii.  643 

Si^ch  junptioi^  decreed  in  certain  cases  for  the 
benefit  of  creditors       -        -        -        -        -    ib« 

So  for  the  benefit  of  the  family  of  the  settlor     -    ib« 

And  diough  the  trustee  be  9Q  infant  -        -    ib. 

Trustee  who  appears  tp  be  insolvent,  compellable 
to  give  security  for  due  performance  of  the 
trust  -------      iii,  644 

May  be  removed  if  he  misconduct  himself        -    ib. 
Thepomer  of  cestui  que  trust  over  the  trust  estate 

T  •  •  •  •  y 

uu  622 

Cestui  qu^  trust  may,  in  general,  dispose  of  bis 
interest,  without  the  concurrence^  of  the  trustee    ib. 

^t  no^  ^f^tit  que  <f^  ^  n  possibility,  as  of  a^ 
surplus        r        1        -.        f»        -  .     •»        -    ib. 

Kne  or  recovery  suffered  by,  has  the  same  efibct 
in  equity  as  it  would  at  law  if  he  bad  the  legal 
estate  -        -        •        -        -^       -»       •    ibi 

ThereSoie,  recovery  by  tMant  in  tail  of  trust 
ettale  bavs  the  mtail  and  equitable  but  not 
legal  remainders  over   -----    ib* 

Cestui  q»^  tt$tH  e^tiiled  to.  vote*  ^  ekctioM    iiib  633 

Tender  to  cestui  me  tnut,  of  money  due  on  bond, 
good,  though  Qond  giVei»  ta  the  tiostee^         «    ib. 

So  action  of  account  may  be  brought  by  cestui 
qm  irusk  ^gainat  baiK^  ^  appointed  by 
trustee        -       -       -       -       -       -       -    ib. 
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How  truMis  may  be  defeated  or  destroyed     -     Hi.  623 

Trust  estate  forfeited  by  treason  or  felorty  of  the 
trustee         .-..--.    ib. 

Of  forfeitures  by  cestui  que  trust        -        -        -    ib. 

Estate  for  years  of  (^estui  que  trust  forfeitable  for 
felony^  but  not  au  estate  iu  fee      -        -       •    ib. 

So  a  trust  of  a  lease  iu  gross,  but  not  a  term 
iEissigned  to  attend,  8cc.  -        -        -        -    ib. 

-  Trust  estate  may  be  destroyed  by  merger,  if  it 
unite  in  the  same  person  who  has  the  legal 
estate  -        -        -        -        -        -        -    ib. 

Tor  treason^  estates  in  fee-simple  or  tail,  of  ceUui 
que  trusty  are  forfeited  -        -        -        •     fii.  624 

Fine  by  cestui  que  trust  of  estate  for. life  no  for- 
feiture        -------    ib. 

Estate  of  an  alien  ce^ui  que  trust  devolves  to  the 
king     -        -        -        --        -,-.-ib. 

V  cestui  que  trust  die  without  heir,  the  land  is 
discharged  of  the  trust  -        -        -        -    ib. 

Estate  of  cestui  que  trust  liable  to  execution  by 
the  king     -     .   -        -        -         -        -        -    ib. 

A  fine  and  non-claim  will  bar  a  trust         -        -    ib. 

Acts  of  trustees  and  cestui  que  trusts  to  prevent 
forfeitures  at  law,  discountenanced  in  equity       ib. 

Of  the  doctrine  of  trust  terms  assigned  to  atiend 
the  inheritance     •        .        -        .        -     iii.  646 

Trust  terms  for  securing  jointures,  raising  por- 
tions, 8cc.  do  not  determine  by  performance  of 
the  trusts  without  an  express  declaration  to 
that  purpose        •     •  .        ....       .        -    ib. 

Purchaser  entitled  to  the  benefit  of  these  terms 
against  portions,  &c.  if  he. have  no  notice  of 
them;  though  the  term  be  not  assigned  to  at- 
tend  -        .    ,    •    .    -        -        .        -      iii.  654 

Where  an  assignment  to  the  purchaser's  trustee 
proper,  and  where  unnecessary     -        t  '     :'   ^^' 

The  protection  afibrded  by  trust  terms  should  not 
prevent  the  search  for  judgment    -        -     iii.  655 

•  . '      •  *  ■ 

Of  trust  terms  for  prcservis^  contingent  remain- 
ders     -        •     iii.  636 
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Trustees,  far  this  purpose^  take  a  vested  estate  of 
freehold^  i.  e.  an  estate  for  life  in  trust  for 
another        -        -        -        -        -        -      iii.  636 

In  what  cases  persons  pacing  mon^y  to  trustees 
will  be  liable  to  see  to  its  application      -     iii.  663 
See  Mortgage.    Purchaser. 

TuRBART,   common   of,   its  natare   and   incidents, 

i.  218 

Uncertainty  in  the  person  of  the  devisee  renders 

the  devise  void      -        -        -        -      v.  162,  164 

Under-lease.  The  nature  and  operation  of  -      ii.  36S 

Not  affected  by  surrender  of  original  lease  from 
which  it  is  derived        -        -        •        ii.  463,  471 

Use.   Of  the  nature  and  origin  of  uses      -        -     iii.  511 

The  inconveniences  of  uses  at  common  law  and 
under  Stat.  Rich.  3        ....     iii.  512 

Stat.  27  Hen.  8»  <c<  10,  passed  to  remedy  these 
inconveniences     ------    ib. 

The  provisions  of,  and  observations  upon  that, 
statute         ......     ill,  5x3 

What  persotu  may  raise  or  declare  an  Use     -     iii.  514 

Only  persons  stisjtirts       -        -        -        -     iii.  515 

Feme  covert  cannot  declare  the  uses  of  a  feoff- 
ment -.-.--..ib. 

But  may  of  a  fine    -        -        -    .    -        -        -    ib. 

So  may  an  infant  or  non-sane   -        -        -.       -    ib. 

Joint-tenants,  &c.  may  declare  uses  of  their  sepa- 
rate parts     -.-..-     iii.  516 

fVho  may  be  seised  to  an  use       -        -        -     iii.  521 

All  persons  capable  of  taking  by  feoffment  at 
common  law        -        -  *     -        -        -        -    ib. 

Not  an  alien    -        -        -        -        -        -        -    ib. 

Nor  bodies  politic  or  corporate,  unless  by  li- 
cense ----•-•     iii.  522 

Nor  the  king  or  the  queen,  unless  by  matter  of 
record  .------    ib. 

Tenant  in  tail  may  stand  seised  to  an  use,  iu  53 ;  iii.  523 
..    So,  tenant  for  life  -         ....      iii.  524 

A)bo  all  othejTs  having  a  legal  estate  of  freehold  ib. 
•    Not  disseisors,  abators^  or  intruders  -        -        -    ib. 
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Nor  a  lord  by  escheat,  &c.       -        -        -     »"•  5^4 

Nor  tenant  by  the  curtesy        -        -        -        -    |b. 

An  occupant  may  be  seised  to  an  use         -        -    ib. 

What  tpicia  of  property  may  be  cofm^  by  way 
of  use  -        -        -        -        -        -        -    lb. 

Eveiy  species  of  real  inheritance,  whether  in 
possession  or  reversion,  (except  copyholds)  as 
rents  tn  f«e,  advowsons  in  gross,  commons  for 
so  many  beasts,  liberties,  iranchises,  ^  may 
be  conveyed  by  way  of  use   -        -        •        -    ib. 

But  in  general  not  inheritances  personal,  as  |ui- 
nuities,  8^c.  -        -        -        -        "        -    ib. 

Exceptions  to  this  latter  position  in  reppect  of  a 
seignory,  stewardship,  or  bailiwick  in  fee  of  a 
manor,  shrievalty  of  a  county,  office,  &c.        -    ib. 

Mtfre  rights,  as  ways,  commons  in  gross,  8cc.  not 
in  esse,  cannot  be  conveyed  by  way  of  use,  iii.  525 

A  rent-charge  de  novo  may  be  conveyed  to 
uses -     ii>-  S^^ 

In  what  manner,  and  by  tsfhat  requisites  an  use 
must  be  raised      -        -        -        -        -        -    ib. 

There  must  be  a  person  in  esse  capable  of  being 

seised  to  the  use  -        -        -        -        -        -  ib. 

AnoaemeMe  ------  ib. 

A  thing  capable  of  being  holden  to  an  use  -  ib. 

A  seisin  in  the  trustee  founded  on  a  conveyance 
for  a  good  consideration       -        -        -        -    ib. 

Cannot  be  raised  but  by  writing        -        -     iii*  528 

Unless  by  act  which  alters  the  possession  -     iii.  529 

But  not  upon  a  fine  sur  grant  et  render,  in  which 
an  use  is  implied  by  the  con^d»atioa  of ^^naU 
Concordia     -  '      -   •     -        -        -  -•    ib. 

What  ^ecies  of  deed  requisite  to  create  an  use,  iii.  53s 
It  must  be  an  actual  qoQv^yaiice  <^pe,rating  ^y 
tiansmuiation  of  possession ;  or  a  contract  c^ 
covenant  operating  as  a  bargain  and  sale^  or 
covenant  to  stand  seised   -   /   -  'Hii.  {132,  53^,  537 

A  mere^  covenant,  contract,  or  a^eeinmt,  pre-  • 
vldiis  to  a' more  solemn  assurance',' 'not  sum- 
dfent  to  raise  an  use    **-        -  *  *    -     *"•     '  -    ib. 

'  Covenant  to  levy  a  fine  to  uses,  does  not  raise 
siich  uses  till  the  fine  actimUy  levied  ^     Ut.  53S 


Not  raised  ))y  articles  previous  to  n^arriagje  to 
settle  lands  to  certain  uses     -        .        -     ijj,  533 

Qf  the  words  necessary  to  create  an  use     -     iji.  536 

N.9  technical  word9  es$eptial  to  raise  an  u^c,,  so. 
that  the  intent  be  clear  and  a  sufficient  con- 
sideration    ------    iii.  536 

Of  the  coiiitifera^ton  necessary  to  raise  an  use^  iii.  537 

No  consideration  necessary  to  raise  an  use  upon 
a  fine,  feoffinent,  or  msovery        *        ->     iii.  538 

Bot  otherwise  of  a  coTenant  to  stand  miaed,  0£ 
l>argain  and  99\^  ....-«    ib. 

Copsideration  of  marri^^,  hIoo4x  9^^  ^^Pf^^jTi^  yf\\\ 
raise  an  use  -        -        -        -        ^     Jii.  539 

So  for  the  a^vanceipent  qf  issue^  40,4  ff^^l^JQW^ 
of  a  family  ------        ^    ib. 

So  to  the  wife  of  a  brother        -        «        -     iii.  540 

Bat  affi^tion  for  d  b^st^^d  pol;  smjQ^jeqt  to  w^p 
an  use         -        -        -        t        -        -        -    ib. 

Nor  fof  a  frUnd  or  schQpl-*£BUa^       *        -^        -    ib. 

Where  OQBsideraliDn  given,  nse  raised  to  eijaity, 
and  land  in  the  purcn^sec^  though  t)ie  Goi>t];^Gt( 
has  not  been  executed  by  the  due  formalitiesj^  iii.  541 

Use  not  raised  by  the  expression  ''  divert  S9pd 
causes  and  considerations^     -        -     iii.  5<ji9  541 

But  is  by  the  consideration  of  a  ^^  ooi^petent 
sum  of  money"     -        -       -       -»       -    iii^  §4^ 

Use  laif  p4  present  by  ^  cqQiid^m^on  of  %  svhp 
of  money  to  bia  pf^d  ajt «( d^y  to  C9m»    n     |ii.  53^ 

Farm  and  consirucHon  of  Hmkatitm  qfusa  -        «    ib. 

Seems  that  now  the  same  constirttction  of  Kmita* 
ta^tlWft.  of  iises  under  the  statute  as  of  tbqaoi  at 
^9m«)on  law        --..•-    ib. 

Of  the  species  of  deed  le^iiisite  to  create  an 
use     ------       -     iii.  ^ja. 

Of  the  wordft  neo^9ary  to.  create  an  1^    -     Mi*  534 

Of  use^  created  by  the  exsQU^oj;^  of  poif^/ers     iii^  547 
Sfee  Power. 

Of  the  creation  of  uses  by  operation  qf  law    iiL  548 

Of  uses  cr^M  by  will   -       -       -       -     ^i.  562 
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Of  uses  of  copyholds        .        .        -         - 

Of  uses  of  terms  for  years         -        -      iii. 

Of  uses  on  uses       -        -        -        -        - 

Of  uses  to  trustees  to  pay  over  rents 

Of  contingent  uses    -        -  _     -  .     - 

Of  uses  of  rents       -        -        -        .        . 

Uses  not  executed  by  the  statute 

How  an  use  may  be  extinguished  or  destroyed 

Destruction  of  shifting  or  springing  lises   - 

Destruction  of  uses  under  a  power    - 

()f  charitable  and  superstitious  uses    - 
And  see  Charity.    Mortmain. 

Of  uses  within  stat.  43  Eiiz.  c.  4      - 

()f  covenant  to  stand  seised  to  uses 
See  Covenant. 

Of  an  appointment  of  uses     «-        -        -      iv.  313 
See  Appointment* 

Of  deeds  to  declare  uses    -        -        -        -      iv.  293 
And  see  Bargain  and  Sale.  Deed.'  Fine.  Recovery. 

Vadium  vivum.    See  Mortgage* 

Vadium  mortuum.    See  Mortgage. 

Vendor^  bound  to  give  notice  to  purchaser  of  all 

subsisting  incumbrances  upon  the  estate,     iii.  354 
See  Purchaser* 

Vested.    The  legal  import  of  the  term  -     v.  304,  n.  (1) 

"  Videlicet/'    How  far  this  word  may  qualify  the 

premises  or  habendum  in  a  deed    -        -      iV.  128 

Villains.    Of  tenants  so  called    -        .        .     iij.      8 

ViNER.    His  Abridgment  noticed  -        -    . .  .-         Ixix. 

Vouchee,    may    levy  a    fine    to    the    demaodant 

iv.  422,441 
But  not  to  a  stranger   -        -        -        .      '  .    ib. 

Voucher.  The  meaning  of  voucher  in  a  recovery,  iv.  509 

If  no  voucher,  issue  in  tail  not  barred        •     iv.  539 

Of  the  difierence  between  single  and  double 
voucher       -------    lb. 

Single  voucher  bars  only  the  estate  of  which  the 
tenant  wad  seised  at  the  time  of  the  recovery    ib. 
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Double  voucher  bars  also  rights  and  otiier  estates 
of  which  the  tenant  had  no  seisin  at  the  time ; 
and  all  estates  of  which  the  tenant  was  at  any 
lime  seised  -        -        -        -        -      iv.  539 

♦ 

Walks.    Fines  may  be  levied  in  the  court  of  great 

sessions        -        -      -  -        -        -        -     iv.  447 

So  inay  recoveries    -        -        -    .     .        -     iv.  528 

Wardship,  in  copyholds       -        -        -        -.      iii,     14 

May  be  holden  in  common  -        -        -      iii.  434 

Warpbntike,  not  grantable  for  years    -        -      ii.  308 

Warrant  op  Attorney,  entered  into  by  an  infant, 

void iii.     15 

Warranty.    The  difterent  kinds  of  warranty  -  iv.  118 

Lineal  warr^ty  is  where  the  heir  derives  or 
might  derive  title  through  the  warrantor        -    ib. 

Collateral  warranty  is  where  the^  heir  does  not 
nor  can  derive  title  from  the  warrantor  -        -    ib. 

Of  the  ancient  law  of  warranty         -        -      iv.  116 

Feoffment  by  the  feudal  word  dedi,  before  the 
statute  quia  emotores,  implied  a  warranty  which 
bound  tne  feonor  and  his  heirs,  but  now  binds 
the  feoffor  only    -        -        -        -        -iv.  117 

Warranty  is  still  annexed  to  partitions  and  ex- 
changes      -        -        -        -        -        -  ib. 

So  to  a  gift  in  tail,  or  lease  for  life  rendering  rent    ib. 

And  these  warranties  extend  to  the  heirs  of  the 
grantor,  8u;.  -        -        -        -        -      .  -    ib. 

In  other  modern  deeds,  no  warranty  implied,  but 
express  warranty  may  be  annexed  -        -    ib« 

Such  warranty  can  be  created  only  by  the  word 
"  warrant^  -        -        -        -        -        -        - '  ib. 

By  1 1  Hen.  7,  c.  20,  warranty  by  tenant  in  dower 
shall  not  bar  the  heir    -        -        -        -     i v.  120 

By  4  8c  5  Anne,  c  16,  warranties  by  tenant  for 
life  are  void  against  those  in  remainder  or  re- 
version       .------    ib. 

And  so  all  collateral  warranties  by  any  ancestor, 
not  having  an  estate  of  inheritance  in  posses- 
sion, made  void  against  the  heir    .        -        -    ib. 
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Bat  collateral  warranty  by  tctrrfnt  tn  tail  ih  jpo6sci- 
dotr,  even  withoat  assets  exf>ectant,  i^  a  bar  erf 
the  estate  tail,  and  all  remainders  and  i-eTer- 
sions  expectant  thereon         -        -        -     iv.  121 

And  lineal  warranty  by  stioh  teaaiil  with  assets 
bars  the  issue  also         -        -        -      it.  no,  121 

But  in  order  to  effect  a  bar  by  wanrnnty,  ifae 
estate  to  be  barred  must  either,  before  or  at  the 
time  of  the  warranty,  be  divested  or  displaced 

iv.   121 

Hence  it  must  be  by  fine^  feofiment^  or  the  like     ib. 

Warranty  differs  from  a  covenant,(  in  that  a  war- 
ranty, extends  to  all  mankind,  and  a  covenant 
is  usually  confined  to  the  grantor  and  his  an- 
cestors        -        *        -        -        ■-        -     iv.  113 

Implied  warranty  of  title  eontrolled  by  expiess 
covenants  for  the  tide  -        •        -        -        -    ib- 

'*  Grant"  does  not  ip^ly  *  warratfty  ifl  oontey- 
ance  of  estates  of  iDberitance         -        «  ib. 

But  implies  covenaYR  in  nature  of  a  wmanty 
in  grant  of  an  estate  for  years,  a»  does  also  the 
word  "  demise'' iv.  124 

No  warranty  can  strictly  be  annex^ct  to  ebattek, 
whether  real  or  personal       -        -        -        -    ib. 

On^t  not  to  be  all6wed  in  a  fine,  unlesa  of 

gavelkind  lands,  from  two  persons  and  *'  tkek 
bits" iv.  413 

Wastk.    Ck>Bimitted  by  teoani  for  life,  a  forfeiture 

of  hi*  life  estate ii.  157 

What  considered  waste  by  copyholder      -     iii.  175 

Condition  not  to  do  waste,  broken  by  penniflsiye 
v^aste  in  not  repairing  -        -        -        -     iii.  287 

Action  given  by  statute  Westminster  2,  for  waste  , 
committed  by  joint-tenant  against  his  oom- 
panioA         -        -        -        -        -    iii.  440f  »•  (0 

Committed  by  one  joint-tenant  is  the  waste  of 
liodi>  as  to  forfeittite  6f  the  place  wasted^  but 
not  as  to  treUe  dUknagea       -        -        -     iii.  444 

Coparceners  cannot  have  action  of  waste  against 
each)  either,  as  joiirt^tenants  itoy^         it*  47^f  °*>  i}) 

Waste  IjiNiis.    Canilot  be  granted  by  copy  nntete 

by  custom  -        -       -       -       -       -     iii.    33 


WAtftB.— WILLi    £StAtB    At.  047 

Watbii.    CbAiprised  nhAei  the  word  land      -       h      3 

Watkiks.    His  works  noticed       -      xxviii.  icxxiii.  x]. 

Wavbb.    What  cu'camstances    Will  operate  asi  d 

waver  of  notice  to  quit  -        -        -      ii,  45S 

What  will  be  a  waver  of  forfeitare  of  lease      ii.  469 

Acceptance  of  rent  nd  waver,  unless  lessor  had 
notice  of  the  forfeiture  at  the  time         -        -    ib. 

Wats.    Of  the  sevend  kmds  of  ways      -       •       i.  249 

The  differefice  between  a  private  and  a  public 
way    *-------    ib. 

How  a  right  of  way  may  arise  -        -        -       i.  951 

Of  the  incidents  to  a  way  with  respect  to  dbstra<>* 
tion  and  repair      -        -        -        -        -       >•  255 

How  a  right  Of  way  may  be  lost        -        -       i.  261^ 

Way  over  another's  copyhold  not  extinguished 
b^  copyholder's  purchasing  the  inheritance  of 
his  own  copyhola  ....     jii.  1 80 

A  right  of  way  not  in  esse^  cannot  be  conveyed 
by  way  of  use       -----     iv.  525 

Wentworth.    His  Treatise  on  Executors  noticed       xl. 

WsLCH  mortgage.    The  nature  of      -        -     iii.  299 

"  When."  The  construction  of  this  word  in  the  limi- 
tation of  estate.    See  Words* 

Widow.    Cdfnnot  enter  irpon  her  dower  till  regularly 

assigned  ^6  her    -----      ii.  253 

Entitled  to  reside  in  ihemansionbf  her  husband 
for  fortrf  days  after  his  defatb,  within  Wtnbh 
time  her  dower  to  be  assigAed       -        -      ii.  255 

This  privilege  lost  on  her  second  ma/riajg^         -    ib. 

Should  demand  her  dower  on  the  hu^bakid's  d^th    ib. 

WiFB.    See  CoftffAol.    Copyholds    Ehw&j    FMe. 
Mortgage.    Term. 

WiLt^  RstAfB  At.  The  liature  of  an  estate  at  will,  ii,  439 
Kow  copyholds  differ  from  estates  at  will        •    ib. 

This  estate  must  be  at  the  will  of  both  lessor  and 
Tessee  •    ,   -        -        -'       -        -        -'      -    ib. 

What  acts  of  lessor  or  lessee  wiU  amount  to  a  de* 
tefniihation  of  the  will         -        .        ^      ii.  440 

The  law  will  not  pennit  any  sudden  determinatigit 
of  the  will  of  iitfeer  party  16  prefucnce  tne 
other  •*       -       -       J       .       -       •      jp.  4pg 


648  WILL,    ESTATE   AT. — WORDS. 

Notice  to  quit  requisite  to  determine  an  estate  a. 
will -     -    .  ii.  457 

Will,  testamentary.    See  Copykolds.  DevUe. 

Witnesses,  to  a  will.  Not  credible  at. the  time  of 
signing^  may  by  release  or  payment  become 
competent    -        -        *        -        -        -      v.   150 

Devisees,  credible  against  a  will,  if  it  be  indif- 
ferent to  them  whether  the  will  be  established 
or  not  -        -        -        -        ,        -       V  155 

Persons  infamous, are  not ''credible*'     -    -        -    ib. 
Vide  Attestation^ 

Woods.    When  conveyance  of,  will  pass  land        i.      5 

Underwood  may  be  demised  by  copy  without  the 
soil      -------     ill.    32 

Woman.    May  before  marriage  settle  her  property 
upon  herself  independently  of  her  intended 
husband        -        -        -        -        -        -    iv.    27 

See  Feme- 

Words: — Construction  of — 

''  Ancient  and  accustomed  rent"       -        -      ii.  362 

"  And."    When  construed  conjunctively,   and 
when  not.— 3  Ch.  Rep.  196. 

'.'  Assign  and  transfer ;"  applied  to  property  not 
assignable,  amounts  to  a  covenant        -     iv.  126 

''At  any  time."  The  meaning  of  these  words,  iv.  396 

^'  Body."     When  this  word  may  be  omitted  in 
creating  an  estate  tail       -        -        -    iu  66,  80 

"  Credible."     See  Witnesses,  supra. 

"  Demands."    The  extent  of  this  word     -     iv.  223 

"  Detpise."    Implies  a  covenant  for  quiet  en- 
joyment of  leaseholds  -        -        -    iv.  187 

"  Equally."    Primd  facie  implies  a  tenancy  in 
common  in  a  will        -        -        -      iii.  420,  424 
And  see  the  word,  ante,  p.  504. 

'^  Equally  between  them,  and  to  the  survivors 
and  survivor  of  them,"  in  a  vrill,       iii.  424,  428 

**  Equally  to  be  divided,"  in  limitations  of  free- 
holds by  deed,  import  a  jointptenancy,  iii.  421, 424 

But  tenancy  in  common  of  copyhold  -        -   ib. 

In  wills,  one  or  other,  according  to  intent  -        -   ib. 
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"  Estate,"  in  a  will  -        -        -        -      ii.     34 

"  First  and  other  sons."  The  import  of,  in  a  will. 
See  Devise^  ante,  p.  478,  et  seq, 

"  From  time  to  time."  Construction  of,  in  a 
power  of  appointment  .        .        -,     iv.  326 

*'  Give."    When  it  implies  a  warranty,    iv.  182,  184 

*'  Grant."     The  construction  of        -      iv.  18^,186 

"  Grant,  bargain  and  sale,"  of  lands  in  York- 
shire -        -        -        -        -        -     iv-  279 

''  Grant  and  demise,"  create  a  covenant  for  quiet 
enjoyment  of  leaseholds,  but  not  of  free- 
holds -        -        -        -        -        -      iv.  127 

"  Heirs."  See  the  word,  atUef  p.  538,  541 ;  also 
Devise,  ante,  p.  474 ;  and  Limitation,  ante      567 

"  Heirs  of  the  body."  See  the  words,  ante, 
p.  541 ;  also  ante,  Limitation     -        .        -    ^6& 

,  '*  Issue."    See  the  word,  ante,  p.  474,  et  seq. 

*^  Joint."  Does  not  always  import  a  joint  estate 

iii.  496,  627 

"  Next  heir."    See  Heir. 

*^  Otherwise."    Construction  of  this  word  iv.  352 

"  Privy."    The  meaning  of  this  word        -  iv.  455 

**  Remise,  release  and  quit  claim"  -  iv.  204 

*^  Severally."  Imports  tenancy  in  common,  un- 
less otherwise  intended        -        -      iii.  421,424 

**  *Share  and  share  alike."    Construction  of      -    ib. 

"  Survivors  and  survivor.^'  Prim&facie  give  a 
tenancy  in  common    •*        -        -        -     iii.  429 

"  Then.**    The  construction  of         -        -  iv.  333 

"^  When."    Construction  of      -        -        -  -    ib* 

"  Wife."    How  construed,  in  a  will          -  v.    30 

Wright.    Character  of  his  Treatise  on  Tenures  xxv. 

Writing.    Leases  exceeding  three  years  must  be  in 

writing        -        -        -        -        -        -       ii.  464 

And  so  though  for  a  less  term,  if  the  rent  reserved 
be  less  than  two-thirds  of  the  improved  annual 
value  -        -        -        -        --        -        -ib. 

And  so  though  barely  for  three  years,  if  made  to 
continue  in  futuro        ^        -        -        •        -    ib. 


The  creatira  and  fransfer  of  every  estate  oi 
interest  ia  or  out  of  lands^  tenements  or  heredi- 
taments, (not  copyhold,)  must  be  in  wriiing, 

IV.  5CI 

Except  leases  not  exceeding  three  years,  upon 
which  two  thirds  of  the  improved  value  is  re^ 
served  for  rent     -     *  -        -        -        ^       - 

No  action  maintainable  against  executon  or  ad- 
ministrators appn  any  promise  to  answer  debts 
i  out  of  their  own  estate,  nor  against  any  other 

person  upon  promise  to  j^iswer  for  the  debts, 
kp.  of  another;  nor  upon  any  agreement  in 
consideration  of  marriage,  or  of  any  sale  of 
lands  or  interest  thereout;  nor  upon  any  other 
agreement  not  to  be  performed  within  a  yeai^, 
unless  in  writing  -        -        -        •        -     iv« 

Every  declaration  of  trust  concerning  lands,  tene- 
ments and  hereditaments  must  be  in  n^ritiog, 

iv* 

What  A^&  Ire  d^n^d  a  putting  intp  writing  %Qd 
fl^nature  by  the  party  -        -        -        -     iy, 

^  What  agreements  need  npt  be  in  writing    -      iv 

Those  iy[^i^,  from  the  ci|r99i99tancei^  tb^i^e  is^  n< 
danger  of  fraud    ••---- 

^pstances  whese  ssjes  by  decree  of  ^  Court  aoi 
also  before  a  Master,  or  where  the  agreement  i 
admitted  in  an  answer,  &c.    -       -'       - 

y  EAB8,  Estate  for.    S^  Estate.    Let^se.    Term. 
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